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DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS. 

OOBBEOTED  TO   OCTOBEB  4,   1915. 


The  Judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicagoi  (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

bepobtekI;'. 
Sautjiel  p.  Ibwin Bloomiiigton. 

JUSTICES. 

First  District— 'Wakse:^  W.  Duncan Marion. 

Second  District — William  M.  Fabmeb Vandalia. 

Third  District— TuATfiK  K.  Dunn Charleston. 

Fourth  District — George  A.  Cooke Aledo. 

Fifth  District — Charles  C.  Craig Galesburg. 

Sixth  District — James   H.   Cabtwriqiit Oregon. 

Seventh  District — Obrin  N.  Carter Chicago. 

The  Chief  justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cartwright 
is  the  present  Chief  Justice.  ^ 

clebe. 
Chables  W.  Vail,  Chicago. 

LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield. 

(iil) 


IV  Appellate  Courts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  CotirU  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district 

BEPORTEKS. 

Reported  by  the  publishers'  editorial  staff. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clerk — James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
Wm.  H.  McSubely,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Jesse  Holdom,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Frank  Baker,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

BRANCH  B.* 
Martin  M.  Gbidley,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Albert  C.  Barnes,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  P.  McGoortt,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 


BRANCH  C.** 
Hugo  Pam,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Clarence  N.  Goodwin,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  M.  O'Connor,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Pa^e,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clerk — Christopher  C.  DufTy,  Ottawa. 

DoRRANCE  Dibell,  Presiding  Justice,  Joliet 
Duane  J.  Carnes,  Justice,  Sycamore. 
John  M.  Niehaus,  Justice,  Peoria. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams.  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,   Clark,   Coles,   Cumberland,   DeWitt,   Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,   Montgomery, 
Morgan,    Moultrie,    Piatt,    Pike,    Sangamon.    Schuyler,    Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clerk — George  L.  Tipton,  Springfield. 

Edgar  Eldredge,  Presiding  Justice,  Ottawa. 
Emkry  C.  Graves,  Justice,  Geneseo. 
George  W.  Thompson,  Justice,  Galesburg. 


•  Thia  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  Is 
held  by  three  JudgcB  of  the  Circuit  Court.  deslRnated  and  assigned  bv  the  Su- 
prenre  Court  under  the  provisions  of  the  act  of  the  General  Aasembly.  ao- 
proved  June   2,    1897.      Kurd's  Statutes,    1897.    508,   Laws  of   1897,    1«6,   J.  A  A. 

g       *  ar  V  X* 

••  Established  under  act  of  June  6,  1911,  J.  &  A.  f  2989. 


ClBCUIT   COUBTS. 


FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton,   Hardin,   Jackson.    Jasper,    Jefferson,    Johnson,    Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St.  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clebk — Charles  C.  Johnson,  Mount  Vernon. 

Habbt  Higbbe,  Presiding  Justice,  Pittsfield. 
James  C.  McBbide,  Justice,  Taylorville. 
FsAjfK  H.  BoQGs,  Justice,  Urbana. 


(3)  CIRCUIT  COUETS. 

Ezclusiye  of  Cook  county,  the  State  of  Illinois  is  divided  into 
seventeen  Judicial  circuits,  as  follows:* 

FIRST  ClBCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:      A.  W.  Lewis,  Harrlsburg. 

DeWitt  T.  Habtwell,  Marion. 

William  N.  Butler,  Cairo. 

i 

SECOND   ClBCUIT. 

The  counties  of  Hardin,   Gallatin,   White,   Hamilton,   Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:     J.  C.  Eagleton,  Ro*binson. 
Julius  C.  Kern,  Carmi. 
Chablbs  H.  Milleb,  Benton. 

THIBD  CIRCUIT. 

The  counties   of  Randolph,    Monroe,   St.   Clair,   Madison,   Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnreuter,  Nashville. 

George  A.  Crow,  East  St.  Louis. 
J.  F.  GiLLHAM,  Edwardsville. 

FOURTH   CIRCUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:     Wm.  B.  Wright,  Effingham. 

James  C.  MgBribe,  Taylorville. 
Thomas  M.  Jett,  Hillsboro. 

FIFTH  CIRCUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:     John  H.  Marshall,  Charleston. 
Walter  Brewer,  Toledo. 
,   Augustus  A.  Partlow,  Danville. 


•  Laws    1897,  188.  J.  &  A.  I  3070. 


vi  Circuit  Coubts. 


SIXTH    CIBCUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWltt  and 
Piatt 
Judges:     Geo.  A.  Sentel,  Sullivan. 
Wm.  K.  WHimELD,  Decatur. 
FbANKLiN  H.  BoQOs,  Urhaua. 

SEVENTH    CIBCUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 
Judges:    James  A.  Cbeighton,  Springfield. 

Frank  W.  Bueton,  Carllnville. 

NoBiiAN  L.  Jones,  Carrollton. 

eighth  circuit. 
The  counties  of  Adams,   Schuyler,   Mason,   Cass,   Brown,   Plke» 
Calhoun  and  Menard. 

Judges:    Harry  Hiobeb,  Pittsfleld. 
ALBERT  Akers,  Quiucy. 
Guy  R.  Williams,  Havana. 

ninth  circuit. 
The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 
Judges:    George  W.  Thompson,  Galesburg. 
Harry  M.  Waggoner,  Macomb. 
Robert  J.  Grieb,  Monmouth. 

tenth  CIBCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TazewelL 

Judges:    John  M.  Niehaus,  Peoria. 
Theodore  N.  Green,  Pekln. 
Clyde  B.  Stone,  Peoria. 

ele\'enth  circuit. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 

Judges:    Sain  Welty,  Bloomington. 
George  W.  Patton,  Pontiac.  - 
Thomas   M.   Harris,   Lincoln. 

TWELFTH   circuit. 

The  counties  of  Will,  Kankakee  and  Iroquois. 

Judges:    Dorrance  Dibell,  Joliet 

Arthur  W.  Deselm,  Kankakee. 
Frank  L.  Hooper,  Watseka. 

# 

thirteenth  cibouit. 
The  counties  of  Bureau,  La  Salle  and  Grundy. 

Judges:    Samuel  C.  Stough,  Morris. 
Joe  a.  Davis,  Princeton. 
Edgar  Eldredob,  Ottawa. 


Courts  op  Cook  County.  vii 


VOUBTEENTH  CIBCUIT. 

Th«  couaties  of  Itock  Island,  Mercer,  Whiteside  and  Henrj. 
Judges:    Wiixiam  T.  Chubch,  Aledo. 

Frank  D.  Ramsay,  Morrison. 

Emsby  C.  Qeavks,  Geneseo. 

mTEENTH   CIBCUIT. 

The  cDuntieB  Qt  Jo  Daviess,  Stephenson,  CarroTL  Ogle  and  I«e. 
Judges:    Kichabd  8.  Fabkand,  Dixon. 

Jajcsb  S.  Baume,  Galena. 

QscAB  B.  Heabd,  Freeport 

SIXTEENTH  CIBCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall. 
Judges:    Clinton  F.  Ibwin,  Elgin. 

DuANE  J.  Casnvb,  Sycamore. 

Mazzini  Slusseb,  Downeru  Grove. 

SeVENTfEBNTfll  VlfiCUIT. 

The  counties  of  Winnebago,  Boune,  McHenry  and  Lake. 
Judges:    Abthub  B.  Fbobt,  Roc3cf(n-d. 

Chablbs  H.  Donnvllt,  Woodstock. 

CujHE  C.  Bswabds,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  JurlBdictlon  of  a  Cir- 
cuit Ovnrt  In  criminal  and  quasi-criminal  cases  only,  and  th^j  Judges 
of  the  Circuit  a&d  Superior  Comits  are  iodgee,  ex  officio,  of  the 
Criminal  Gourt 

CRIMINAL  COURT. 
Clcbk — ^Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

ciwourr  court. 

QixuL — John  W.  Rainxt,  County  Building,  Chicago. 

JUDGES. 

RicBABO  S.  TUTHnx,  David  F.  Matchett^ 

Jesse  A.  Baldwin,  John  Gibbons, 

Fbank  Bakeb.  Lock  wood  Honobe, 

KicKBAii  Scan  LAN,  Geoboe  KsBSTrar, 

Thomas  O.  Windeb,  John  P.  McGpobtt. 

MEBBirr  W.  PiNCKWBT,  Fbedebick  a.  Smith, 

Jesse  Holdom,  Chablgs  M.  Walkxb, 

ViCTOB  P.  Abnold,  Oeo.  F.  Babbett, 

David  M.  Bbothebb,.  Thomas  Tatlob,  Jb., 

Csae.  M.  Thomson,  Obcab  M.  ToBBSsoir. 


viii  City  Courts. 


SUPERIOR  COURT. 
'    Clbbk — RicHABD  J.  McGbath,  County  Building,  Chicago. 

JUDQEB. 

WnxJAM  H.  McSuBELT,  BAabcus  a.  Kavanaoh, 

John  M.  O'Connob,  Joseph  H.  Fitch, 

Thiodobb  Bbentano,  Henby  v.  Fbeeman, 

Richabd  E.  Bubke,  Albebt  C.  Babnes, 

ROBBBT  E.  TUBNET,  HUGO  PaM, 

William  Fbnimobb  Coopeb,  M.  L.  McKinlet, 

William  E.  Dsveb,  Clabence  N.  Goodwin, 

Mabtin  M.  Gbidlet,  Chables  M.  Foell» 

Chablbb  a.  McDonald,  Denis  E.  Sullivan. 


(5)  CITY  COURTS. 

city  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  & 
A.  i  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  in 
cities,''  approved  May  10,  1901,  J.  ft  A.  H  3289. 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunnegan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Bdwabd  M.  Manoan,  Judge.  W.  C.  Flannigan,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  CpOKE,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OF  BENTON. 
R.  B.  Hickman,  Judge.  Loban  Mobgan,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
H.  C.  MoBAN,  Judge.  '  Ebnest  Hipslet,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albebt  D.  Rodenbebg,  Judge.  Gut  C.  Livesat,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Chables  A.  Quackenbush,  Judge.        Coba  Daniels,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edwabd  H.  Kibois,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
Habbt  W.  McEwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Robebt  H.  E*lannioan, 
W.  M.  Vandeventeb,         Judges.  William  J.  Veaoh,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Frank  B.  Shopkn,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CitY  COURT  OF  GRANITE  CITY. 
M  R.  Sullivan,  Judge.  Jack  Meijx)n,  Clerk. 


Municipal  Coubt  of  Chicago.  ix 

THE  CITY  COURT  OF  HARRISBURG. 
Wm.  H.  Pabibh,  Jb^  Judge.  Homes  Wade,  Clerk. 

THE  CITY  COURT  OP  HERRIN. 
lUwEBT  T.  Cook,  Judga  Vebnell  Pebbt,  Clerk. 

THE  CITY  COURT  OP  JOHNSTON  CITY. 
J.'  H.  Clatton,  Judge.  J.  E.  Sullins,  Clerk. 

THE  CITY  COURT  OP  KEWANEB. 
H.  Stsbling  Pomebot,  Judge.  Chables  L.  Rowixt,  Clerk. 

THE  CITY  COURT  OP  LITCHPIBLD. 
Dan  W.  Maddox,  Judge.  Laubetta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Josix  Wksttall,  Judge.  Wm.  B.  Mabtin,  Clerk. 

THE  CITY  COURT  OP  MARION. 
W.  O.  PoTTEB,  Judge.  Oeo.  T.  Cabteb,  Clerk. 

THE  CITY  COURT  OP  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lttle,  Clerk. 

THE  CITY  COURT  OP  MOLINE. 
G.  O.  DiETZ,  Judge.  Geo.  A.  Schbadeb,  Clerk. 

THE  CITY  COURT  OP  PANA. 
J.  H.  FoBNonr,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OP  SPRING  VALLEY. 
William  Hawthobne,  Judge.  Anton  Musatte,  Clerk. 

THE  CITY  COURT   OP   STERLING. 
Cabl  E.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE   CITY   COURT   OP   WEST   FRANKFORT. 
H.  R.  Dial,  Judge.  Peabl  Beattie,  Clerk. 

THE  CITY  COURT  OP  ZION  CITY. 
V.  Y.  Barnes,  Judge.  O.  L.  Spbecheb,  Clerk. 

(6)     MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905    (L.  1906,  p.  158),  J.  ft  A. 
t1  3313  et  »eq. 

Pbank  p.  Danisch,  Clerk. 

chief  justice, 
Habbt  Olson. 

associate  judges. 

Habbt  M.  Fisheb  Joseph  S.  LaBuy  Samuel  H.  Tbude 

Edwabd  T.  Wade  John  R.  Newcomeb  Joseph  E.  Ryan 

John  K.  Pbindiville  John  R.  Caverly  Edmund  K.  Jabecki 
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Fbank  H.  Gbaham  Abnold  Heap  Joseph  Z.  Uhlib 

Datid  Sullivan  John  J.  Roonet  Hosea  W.  Wells. 
Hdoh  J.  Keabns 
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(7)  COUNTY  AND  PROBATE  COURTS. 


In  tbe  counties  of  Ck>ok,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St  Glair,  Vermilion  and  Will,^  each  having  a 
population  of  over  70,000,  proMte  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  Jurisdiction  in  all  matters  of  probate.  (Laws  1S81,  72),  J.  A 
A.  t  3259. 
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(Ltman  MoCabl ^dams Quincy. 
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Wm.  H.  Dawdy Bond Greenville. 

Wii.  C.  De  Wolf Boone i Belvidere. 
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John  Day,  Jb X^alhoun Hardin. 

Abthub  J.  Gray Carroll Mt.  Carroll. 

Chables  M,  Mabtin Cass Virginia. 

Roy  C.  Fbeeman JChampaign Urbana. 

Chables  A.  Pbateb .Christian TaylorviUe. 

A.  L.  Ruffneb .Clark Marshall 

John  L.  Boyles Clay JLiOuisviUe. 

James  Allen Clinton Carlyle. 
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Thomas  F.  Scully Cook Chicago. 

Henby  Hobneb,  Pro.  J .Cook Chicago. 

Duane  Gaines Crawford Robinson. 

Stephen  B.  Rabiden £;umberland Toledo. 

William  L.  Pond DeKalb Sycamore. 
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D.  H.  Wamsley Douglas Tuscola. 
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RuFus  F.  Robinson Henderson Oquawka. 

Leonabd  E.  Telleen Henry .Cambridge. 

John  H.  Gillan Iroquois Watseka. 

Willabd  F.  Ellis Jackson Murphysboro. 

Habby  C.  Davidson Jasper Newton. 

Andrew  D.  Webb Jefferson Mt.  Vernon. 

Habby  W.  Pogue Jersey Jerseyville. 

F.  J.  Campbell Jo  Daviess Galena. 

J.  F.  HiGHT Johnson Vienna. 

S.  N.  Hooveb .Kane Geneva. 

John  H.  Williams,  Pro.  J. . .  Kane Geneva. 

Jay  H.  Merrill iCankakee Kankakee. 

Clabence  S.  Wiluams Kendall Galesburg. 

R.  C.  Rice Knox .Yorkville. 

Perby  L.  Persons .Lake Waukegan. 

Henry  Mayo La  SftHo .Ottawa. 
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AuiEBT  T.  LiARDiN,  Pto.  J.. .  .La  Salle Ottawa. 
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Henry    Schneider Monroe .Waterloo. 
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Paul  F.  Grote pike Plttsfleld. 

Bknj.  F.  Anderson Pope Golconda. 
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F.  C.  Funk Scott WiUchester. 

A.  J.  Steidley Shelby Shelbyville. 

Prank  Thoma.s Stark. Toulon. 

Joseph  B.  Messick St.  Clair Belleville. 

Frank  Perrin,  Pro.  J St.  Clair .BelleviUa 
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J.  V.  Heidinger Wayne Fairfield. 

J.    M.    Endicott White Carml. 

Wm.  a.  Blodgett Whiteside Morrison. 

George  J.  Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J. . .  .Will Joliet 

W.  F.   Slater Williamson Marion. 

Louis  M.  Rfckhow Winnebago Rockford. 

Arthur  C.  Fort Woodford ••  Eureka. 
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Twentieth  Century  Letter  &  Advertising  Bureau,  De- 
fendant in  Error,  v.  National  Art  &  Crayon  Com- 
pany, Plaintiff  in  Error. 

Gen.  No.  20,139. 

1,  MuincTPAL  Court  of  Chicago,  §  32* — when  statement  of  set- 
off does  not  set  up  tort.  Statement  of  set-off  in  a  fourth-class  case 
setting  forth  that  a  certain  person  wrongfully  and  without  author* 
ity  sold  certain  merchandise  of  a  certain  value  owned  by  it  to  the 
plaintiff  who  paid  him  therefor,  that  said  person  took  said  mer- 
chandise from  the  possession  of  the  defendant  without  its  knowl- 
edge, and  that  plaintiff  refused  to  pay  defendant  therefor,  held 
not  open  to  objection  as  setting  up  a  claim  In  tort  in  an  action  upon 
a  contract. 

2,  Municipal  Coubt  of  Chicago,  §  32* — when  statement  of  set- 
off sufficient.  The  formalities  of  pleading  have  been  abolished  in 
cases  of  the  fourth  class,  and  a  statement  of  set-off  is  sufficient 
if  it  apprises  the  plaintiff  of  the  nature  and  character  of  the  de- 
mand against  it. 

3,  Principal  and  agent,  §  191* — what  not  a  ratification.  State- 
ment of  set-off  in  a  fourth-class  case  alleging  that  a  certain  person 
wrongfully  and  without  authority  took  merchandise  of  a  certain 
Talue  owned  by  the  defendant  and  Isold  it  to  the  plaintiff,  collect- 
ing therefor,  and  that  plaintiff  refused  to  return  such  merchandise 
or  to  pay  defendant  for  same,  held  not  bad  on  the  theory  that 
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defendant  thereby  ratified  the  wrongful  act  of  such  third  person, 
and  made  him  its  agent 

4.  Municipal  Court  of  Chicago,  f  32* — what  need  not  be  aUeged 
in  statement  of  set-off.  A  statement  of  set-off  averring  that  a  certain 
person  wrongfully  and  without  authority  sold  merchandise  owned 
by  it  to  plaintiff  and  collected  therefor,  and  that  plaintiff  refused  to 
pay  defendant  for  such  merchandise  or  return  the  same,  need  not 
allege  that  the  goods  in  question  were  converted  into  money  or 
money's  worth  by  the  plaintiff. 

6.  Municipal  Court  of  Chicago,  S  32* — when  statement  of  set- 
off does  not  claim  unliquidated  damages.  Statement  of  set-off  held 
not  bad  as  claiming  unliquidated  damages. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon  Hugh  R. 
Stewart,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
April  22,  1915. 

W.  Knox  Haynes  and  Michael  Fbinbebg,  for  plaiD- 
tiff  in  error. 

Chesteb  a.  Macomic,  for  defendant  in  error. 

Mb,  Justice  Soanlan  delivered  the  opinion  of  the 
court. 

The  Twentieth  Century  Letter  &  Advertising  Bureau, 
a  corporation,  defendant  in  error,  hereinafter  called 
the  plaintiff,  brought  an  action  of  the  fourth  class  in 
the  Municipal  Court  of  Chicago  against  the  National 
Art  &  Crayon  Company,  a  corporation,  plaintiflF  in 
error,  hereinafter  called  the  defendant,  to  recover 
$808.14,  alleged  in  the  statement  of  claim  filed  by  the 
plaintiff  to  be  due  and  owing  it  for  the  use  and  privi- 
lege of  copying  the  names  and  addresses  contained  in 
certain  letters,  the  property  of  the  plaintiff.  The  de- 
fendant filed  an  affidavit  of  merits  admitting  that  it 
received  merchandise  from  the  plaintiff  to  the  value 
of  $714.66,  but  claiming  that  it  had  a  set-off  against 
the  plaintiff's  claim  to  the  amount  of  $670,  and  that 
there  was  therefore  due  the  plaintiff  from  the  defend- 
ant $44.66.    Thereafter,  by  leave  of  court,  the  defend- 
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ant  filed  a  statement  of  set-off  (to  which  was  attached 
an  affidavit  of  defendant's  claim)  in  words  and  figures 
as  follows : 

**  Statement  op  Claim  foe  Defendant. 

Defendant's  claim  is  for  the  following  merchandise 
purchased  by  plaintiff  from  W.  J.  Pomeroy  and  by 
him  delivered  to  plaintiff  for  which  plaintiff  paid  to 
said  W.  J.  Pomeroy  the  sum  of  $577.00.  That  de- 
fendant never  authorized  said  W.  J.  Pomeroy  to  either 
sell  said  merchandise  or  deliver  the  same  to  plaintiff 
or  collect  said  money  therefor.  That  said  Pomeroy 
took  said  merchandise  without  the  knowledge  or  con- 
sent of  this  defendant  from  the  possession  of  defend- 
ant That  immediately  upon  the  discovery  by  this 
defendant  of  the  unlawful  and  wrongful  taking  of 
said  merchandise  by  said  Pomeroy  it  notified  the 
plaintiff  that  said  merchandise  belonged  to  defendant 
and  demanded  the  same  of  plaintiff,  But  that  plain- 
tiff has  refused  to  return  the  same  or  pay  the  defend- 
ant therefor;  Which  merchandise  so  delivered  to  the 
plaintiff  by  said  Pomeroy,  and  the  fair  and  reasonable 
market  value  thereof  is  as  follows : 
August  1,  1912,  7000  National  Art  Letters  at 

$15  per  thousand 105.00 

August  1, 1912,  8000  Martel  Blow-out  Protect- 
or Co.  letters  at  $7.00  per  thousand 56.00 

September  11,  1912,  4500  Martel   Blow-out 

Protector  Co.  letters  at  $7.00  per  thousand    31.50 
September  11,  1912,  5000  National  Salesman 

Letters  at  $7.00  per  thousand 35.00 

September  11, 1912,  3000  National  Art  letters 

at  $15.00  per  thousand 45.00 

July  2,  1912,  5,500  National  Art  letters  at 

$15.00  per  thousand 82.50 

July  2, 1912, 45,000  Martel  Blow-out  Protector 

Co.  letters  at  $7.00  per  thousand 315.00 


$670.00." 
The  defendant  also  filed  a  demand  for  a  jury  trial. 

The  plaintiff  entered  a  motion  to  strike  the  statement 

of  set-off  of  the  defendant  from  the  files,  and  the  court 

sustained  the  said  motion  and  also  entered  judgment 
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in  favor  of  the  plaintiff  for  $714,  and  *^the  court  re- 
serves for  future  determination  and  adjudication 
the  matter  of  the  balance  of  the  plaintiff's  demand 
claimed  in  said  plaintiff's  affidavit  of  claim  and  the 
matter  of  whether  further  costs  shall  be  allowed  here- 
in to  either  of  the  parties  to  this  cause.  It  is  further 
ordered  that  the  court  retain  jurisdiction  herein  and 
that  this  suit  proceed  as  to  said  portion  of  the  plain- 
tiff's demand  in  dispute  as  if  the  suit  had  been  brought 
therefor."    This  writ  of  error  followed. 

The  defendant  contends,  first,  that  the  court  erred 
in  striking  the  defendant's  statement  of  set-off  from 
the  files  and  in  entering  judgment  for  the  plaintiff; 
second,  that  even  if  it  be  held  that  the  court  was  justi- 
fied in  striking  the  defendant's  statement  of  set-off 
from  the  files,  still  the  denial  by  the  court  of  the  de- 
fendant's motion  for  leav-e  to  file  a  new  statement  of 
set-off  was  a  serious  and  prejudicial  abuse  of  dis- 
cretion; and  third,  in  any  event  the  court  erred  in 
entering  judgment  for  a  larger  amount  than  $44.66 — 
the  amount  admitted  by  the  defendant's  affidavit  of 
merits  to  be  due  the  plaintiff. 

After  a  careful  consideration  of  the  defendant's  first 
contention,  we  have  reached  the  conclusion  that  it  is 
meritorious  and  calls  for  a  reversal  of  the  judgment 
entered  by  the  Municipal  Court  in  this  case.  We  see 
no  good  reason,  nor  has  any  been  called  to  our  atten- 
tion by  counsel  for  the  plaintiff,  why  the  defendant's 
statement  of  set-off  should  have  been  stricken  from 
the  files  and  judgment  entered  in  favor  of  the  plaintiff 
for  $714. 

The  plaintiff  argues  in  support  of  the  court's  ac- 
tion in  striking  the  defendant's  statement  from  the 
files  that  * '  the  matter  of  set-off  constitutes  a  tort  which 
cannot  be  set  off  as  against  a  contract. "  It  is  a  suffi- 
cient answer  to  this  Contention  to  say,  that  even  under 
the  common-law  rules  of  pleading,  the  defendant  would 
have  the  right  to  waive  the  tort  and  to  sue  in  assump- 
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sit,  and  we  are  unable  to  see  how  it  can  be  held,  under 
the  rules  governing  pleadings  in  fourth-class  actions 
in  the  Municipal  Court,  that  the  defendant's  statement 
of  set-oflf  is  predicated  upon  a  claim  in  tort.  The  de- 
fendant did  not  name  the  form  of  its  action  nor  was 
it  obliged  to.  The  formalities  of  pleadings  have  been 
abolished  by  statute  in  cases  of  the  fourth  class,  and 
the  defendant  in  its  statement  was  simply  obliged  to 
apprise  the  plaintiff  of  the  nature  and  character  of  the 
demand  against  it;  it  would  not  be  precluded  from 
recovering  on  its  set-off  merely  because  the  facts  al- 
leged in  its  statement  would  support  an  action  at 
common  law,  in  some  other  form  than  assumpsit,  nor 
would  such  circumstance  justify  the  court  in  holding 
that  the  defendant's  set-off  constituted  a  claim  in  tort. 
The  plaintiff  insists  that  if  it  be  held  that  the  de- 
fendant's statement  of  set-off  is  a  waiver  of  the  tort, 
then  it  must  also  be  held  that  the  said  statement  does 
not  set  up  a  good  claim  in  assumpsit,  because  if  the 
defendant  in  said  statement  relied  upon  the  subject- 
matter  of  the  tort  as  an  implied  or  quasi  contract,  he 
would,  by  treating  the  transaction  as  a  contract,  not 
only  ratify  the  sale  of  the  goods  by  Pomeroy,  but  also 
the  payment  made  to  the  latter  by  the  plaintiff  and, 
therefore,  his  claim  in  assumpsit  would  fail.  This 
contention  of  the  plaintiff  is  predicated  upon  the  the- 
ory that  the  defendant's  statement  of  set-off  (if  it  is 
held  to  be  a  claim  in  assumpsit)  is  an  election  by  the 
defendant  to  treat  Pomeroy  as  its  agent  in  the  matter 
of  the  sale.  We  think  the  plaintiff  misinterprets  the 
theory  of  the  set-off.  Giving  the  set-off  the  reason- 
able and  liberal  construction  that  should  be  accorded 
to  statements  in  cases  of  the  fourth  class,  we  find  that 
it  alleges,  in  substance,  that  Pomeroy  took  certain 
merchandise  (describing  it),  belonging  to  the  defend- 
ant, from  its  possession  without  its  knowledge  or  con- 
sent and  sold  it  to  the  plaintiff;  that  the  plaintiff  re- 
ceived the  merchandise  and  paid  Pomeroy  for  the  same ; 


( 


Appellate  Courts  of  Illinois. 


Twentieth  Cent.  L.  &  A.  B.  v.  Nat.  Art  &  C.  Co.,  193  111.  App.  1. 

that  immediately  upon  the  discovery  by  the  defendant 
of  the  said  unlawful  taking,  it  notified  the  plaintiff 
that  the  said  merchandise  belonged  to  it  and  that  it 
had  been  unlawfully  taken  from  it  by  Pomeroy;  that 
the  defendant  demanded  that  the  plaintiff  restore 
the  said  property  to  it,  but  that  the  plaintiff  refused 
to  restore  the  same  or  to  pay  the  defendant  therefor, 
and  that  the  fair  and  reasonable  market  value  of  the 
said  merchandise  (itemizing  the  various  articles)  is 
$670.  The  set-off  presents  a  case  of  an  owner  of  prop- 
erty, that  has  been  unlawfully  and  wrongfully  taken 
from  him  and  sold  by  the  wrongdoer  to  a  third  party, 
expressly  repudiating  the  said  sale  and,  as  the  owner 
of  the  property,  demanding  from  the  third  party  the 
return  of  the  same  or  payment  for  it.  There  is  a  spe- 
cific denial  by  the  owner  of  the  authority  of  the 
wrongdoer  to  sell  the  merchandise,  and  there  is  noth- 
ing alleged  from  which  it  could  be  held  that  there  was 
a  ratification  of  the  said  sale  by  the  owner.  The 
set-off  treats  the  transaction,  not  as  a  sale  by  an  agent 
of  the  defendant  to  the  plaintiff,  but  as  a  wrongful 
appropriation  of  the  goods  of  the  plaintiff  by  the 
defendant  for  which  it  is  liable  to  the  plaintiff  in  as- 
sumpsit; nor  was  it  necessary,  to  entitle  the  defendant 
to  recover  in  assumpsit,  that  it  should  allege  in  its 
statement  that  the  goods  in  question  were  converted 
into  money  or  money's  worth  by  the  plaintiff.  City 
of  Elgin  v.  Joslyn,  36  111.  App.  308,  affirmed  in  136 
111.  525;  Toledo,  W,  &  TF.  Ry.  Co.  v.  Chew,  67  111.  378; 
Donovan  v.  Purtell,  216  111.  629.  There  is  certainly 
no  good  reason  why  a  less  liberal  rule  should  be 
adopted  in  a  fourth-class  case  in  the  Municipal  Court. 
If  the  statement  of  set-off  were  drawn  on  the  theory 
that  the  defendant  ratified  the  sale  of  the  goods  by 
Pomeroy  to  the  plaintiff,  the  case  of  Bailey  v.  Pard- 
ridge,  134  111.  188,  so  strongly  relied  upon  by  the  plain- 
tiff in  support  of  its  contention,  would  apply  and  would 
control. 
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The  plaintiff  insists  that  the  court's  action  in  strik- 
ing the  defendant's  statement  of  set-off  from  the  files 
was  justified,  for  the  reason  that  the  set-off  of  the  de- 
fendant * '  was  for  unliquidated  damages  arising  out  of 
a  different  transaction  from  that  for  which  suit  was 
brought,  and  hence  was  properly  stricken  from  the 
files."  There  is  no  merit  in  this  contention,  as  it  is 
very  clear  from  the  defendant's  statement  of  set-off 
that  the  damages  claimed  are  not  unliquidated. 

If  we  are  correct  in  the  conclusions  that  we  have 
heretofore  expressed,  it  follows  that  the  court  erred 
in  striking  from  the  files  the  defendant's  statement 
of  set-off  and  in  entering  judgment  for  the  plaintiff 
for  $714,  and,  as  this  error  requires  a  reversal  of  the 
judgment  in  this  case,  it  is  entirely  unnecessary  for 
us  to  notice  the  defendant's  other  contentions.  The 
judgment  of  the  Municipal  Court  of  Chicago  will  be 
reversed  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 


A.  E.  Bertllng,  Defendant  In  Error,  r.  Oxweld  Acety- 
lene Company,  Plaintiff  in  Error. 

Gen.  No.  20,175.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooKET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
April  22,  1915. 

Statement  of  the  Case. 

The  plaintiff  was  allowed  to  testify  over  the  objec- 
tion of  the  defendant  that  after  the  collision  the 
chauffeur  in  charge  of  defendant's  automobile  got  out 
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of  his  automobile  and  walked  to  where  the  plaintiff 
was  standing  by  his  own  machine  and  said:  ''My 
steering  knuckle  broke  and  I  couldn't  help  it;  send  the 
bill  to  the  Oxweld  Company;  I  called  the  attention  of 
my  boss  to  the  condition  of  the  steering  knuckle,  and 
that  it  was  defective ;  send  in  your  bill  to  the  Oxweld 
Company  and  they  will  fix  it  up  all  right'* 

Upon  a  trial  without  a  jury,  plaintiff  recovered 
judgment  for  $112.50,  from  which  defendant  brings 
error. 

Seabs,  Meagheb  &  Whitney,  for  plaintiff  in  error; 
Edwin  Hedrick,  Jb.  and  John  W.  McCarthy,  of  coun- 
sel. 

George  H.  Fenn  and  William  M.  Lawton,  for  de- 
fendant in  error. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Evidence,  §  80* — when  declaration  by  employee  not  part  of 
res  gestm.  Statement  by  chauffeur  in  charge  of  automobUe  collid- 
ing with  another,  attributing  the  collision  to  the  defecti^i^  condl* 
tion  of  his  steering  knuckle,  made  after  the  collision  and  while 
plaintifE  was  standing  beside  his  machine,  held  not  part  of  the 
res  gesiw. 


*See  Illinois  Notes  Direst,  Yolt.  XI  to  XT,  and  CumulatlTe  Quarterlj,  same 
topic  and  section  number. 
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Jones,  Coates  &  Bailey,  Appellant,  v.  Kellogg  Swltcli- 
Board  &  Supply  Company,  Appellee. 

Gen.  No.  20,261.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd 
T.  Wadb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
April  22,  1915.     Rehearing  denied  May  8,  1915. 

Statement  of  the  Case. 

Action  by  Jones,  Coates ,  &  Bailey,  a  corporation, 
against  Kellogg  Switchboard  &  Supply  Company,  a 
corporation,  in  the  Municipal  Court  of  Chicago,  in  an 
action  of  the  first  class  to  recover  damages  for  the  al- 
leged failure  of  the  defendant  to  perform  a  contract 
made  with  the  plaintiff  for  ''knock  down  boxes.'' 

The  correspondence  constituting  the  contract  was 
as  follows: 

''Chicago,  March  24,  1910. 
Kellogg  Switchboard  &  Supply  Co., 
434  South  Green  St., 
Chicago. 
Gentlemen : 

We  beg  leave  to  submit  you  prices  upon  knocked 
down  boxes  for  your  requirements  for  a  year.  These 
boxes  to  be  the  same  as  the  ones  we  are  delivering  to 
you  today ;  the  lumber  to  be  matched. 

In  case  you  should  require  any  wooden  frame  fibre 
boxes  for  express  shipments,  the  price  will  be  5% 
more.  In  case  you  desire  any  boxes  made  from  1  inch 
lumber,  for  export  and  other  shipments  where  you 
should  have  heavy  lumber,  our  price  for  these  boxes, 
knocked  down  and  delivered  at  your  place  will  be  all 
figured  upon  a  basis  of  $25  per  thousand  lumber  feet, 
with  15%  added  for  waste.  These  boxes  are  to  be 
made  of  good  solid  lumber,  free  from  knot  holes  and 
rot,  and  are  to  be  dressed  and  matched. 

Yours  truly, 

Jones,  Coates  &  Bailey, 
(Signed)  E.  E.  Bailey. 
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No.  91    25x11x131/2    24^ 

No.  92    25x191/2x11 31^ 

No.  93    25xl9l^xl9l/2  43^ 

No.  97    25x121/8x131/2   26^ 

No.  98    25x191/2x121/8 33^ 

No.  99    25x2114x191/2 45^." 

On  the  following  day,  the  defendant,  through  its 
purchasing  agent,  handed  to  Mr.  Bailey  the  following 
letter  • 

*' Chicago,  March  25, 1910. 
Jones,  Coates  &  Bailey, 
1014  N.  Halsted  St., 
Chicago,  111. 
Gentlemen : 

We  shall  be  pleased  to  purchase  from  you,  our  re- 
quirements of  knock  down  boxes,  styles  as  per  sample 
submitted  and  at  prices  per  list  submitted  March  24, 
for  at  least  a  year  from  date. 

Yours  very  truly, 
Kellogg  Switchboakd  &  Supply  Co. 

By  (Signed)  0.  C.  Schoenwerk, 

/  Purchasing  Agent. ' ' 
Thereafter  plaintiff  having  received  no  orders  for 
boxes  wrote  defendant  as  follows : 

**  Chicago,  June  1,  1910. 
Kellogg  Switchboard  &  Supply  Co., 
Congress  &  Green  Sts., 
Chicago. 
Gentlemen : 

We  desire  to  call  your  attention  to  our  contract  for 
furnishing  you  with  all  your  requirements  in  knock 
down  boxes,  per  your  acceptance  of  March  25,  1910, 
and  request  that  we  receive  your  specifications  for  de- 
livery without  further  delay.  It  is  now  two  months 
since  you  entered  into  this  contract  and  since  the  date 
thereof  we  have  continuously  been  ready  to  furnish 
you  boxes  according  to  the  agreement,  and  have  fre- 
quently called  your  attention  thereto  and  requested 
your  specifications.  We  shall  expect  to  hear  from  you 
promptly,  with  directions. 

Yours  truly, 

JoNEs^  Coates  &  Bailey, 


Chicago — First  District — April,  1915.  11 

Jones,  Coates  ft  Bailey  v.  Kellogg  S.  6  S.  Co.,  193  HI.  App.  9. 

(Signed)  E.  R.  Bailey, 
Vice-President. ' ' 
To  the  above  letter  the  defendant  replied  as  follows: 

^'Chicago,  June2,  1910. 
Jones,  Coates  &  Bailey, 
1014  Hooker  St., 
Chicago,  111. 
Gentlemen : 

Replying  to  yours  of  the  1st  would  state  that  in  our 
letter  of  March  25th,  we  merely  agreed  to  purchase 
from  you,  our  requirements  of  knocked  down  boxes  of 
the  style  as  per  sample  submitted  by  you  and  this 
would  leave  us  the  privilege  of  purchasing  any  other 
styles  of  boxes,  which  are  different  from  said  sample. 
We  also  state,  merely  our  requirements  and  no  specific 
quantity.  Should  we  have  any  requirements  of  your 
style,  we  certainly  shall  purchase  them  from  you. 

Yours  truly, 
KJEiiLOGG  Switchboard  &  Supply  Co. 
By  (Signed)  0.  C.  Schoenwerk, 

Purchasing  Agent.*' 
No  orders  were  ever  received  by  the  plaintiff  from 
the  defendant  under  the  contract  and  this  suit  was 
commenced  on  October  24, 1911. 

From  a  judgment  for  defendant  upon  a  trial  with- 
out a  jury,  plaintiff  appeals. 

Joseph  Cummins,  for  appellant ;  Michael  Lyons,  of 
counsel. 

Henry  S.  MoAuley  and  Carleton  A.  Shults,  for 
appellee. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

Sales,  §  €4* — when  contract  provides  for  supplying  all  require- 
ments. A  letter  submitting  an  offer  to  furnish  defendant  with 
the  "knock  down  boxes"  it  would  need  In  Its  business  for  a  year, 
stating  the  character  of  the  boxes  It  proposed  to  furnish,  the 
materials  to  be  used  In  the  same,  the  various  sizes  of  the  boxes 
to  be  furnished  and  the  costs  of  each  size,  and  a  letter  in  reply 
thereto  agreeing  to  purchase  the  defendant's  requirements  of  knock 
down  boxes  for  one  year  from  date,  styles  and  price  list  as  per 
samples  and  price  list  submitted,  constitutes  an  unambiguous  con- 
tract, the  plaintiff  thereby  agreeing  to  furnish  and  the  defendant 
agreeing  to  purchase  all  of  the  knock  down  boxes  which  the  de- 
fendant would  require  from  the  date  of  acceptance  of  the  contract 


Frank  Keishkowski,  r.  Harry  Bostrom,  Appellant,  on 
appeal  of  Harry  Bostrom.  John  W.  Sutton,  Peti- 
tioner, Appellee. 

Gen.  No.  20,308.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
H.  Bowles,  Judge,  presiding.  Heard  In  the  Branch  AppeUate 
Court  at  the  March  term,  1914.  Reversed  and  remanded.  Opinion 
filed  April  22,  1915. 

Statement  of  the  €ase. 

Frank  Keishkowski  sued  the  appellant,  Harry  Bos- 
trom,  in  the  Circuit  Court  of  Cook  county  and  recov- 
ered a  judgment  against  him  for  seven  hundred  dol- 
lars. John  W.  Sutton  was  the  attorney  of  record  for 
Keishkowski  in  the  said  suit.  The  appellant  took  an 
appeal  from  the  said  judgment,  and  while  the  same  was 
pending,  Keishkowski,  against  the  advice  and  wishes 
of  Sutton,  settled  the  judgment  for  one  hundred  and 
fifty  dollars.    Seventy-five  dollars  of  this  amount  was 

•See  Illlnoto  Notes  Dl^reit,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  eection  number. 
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offered  to  Sutton  in  full  of  all  claims  for  legal  services 
he  might  have  against  Keishkowski  but  he  refused 
the  offer,  stating  that  he  had  a  contract  with  Keish- 
kowski by  the  terms  of  which  he  was  entitled  to  one- 
half  of  the  amount  of  the  judgment.  Sutton  then  filed 
in  the  Circuit  Court  of  Cook  county  a  petition  to  en- 
force against  the  appellant,  Harry  Bostrom,  a  claim 
for  attorney's  lien,  imder  section  55,  ch.  92,  Kurd's 
R.  S.  (J.  &  A.  611).  The  appellant  filed  an  answer 
to  the  said  petition.  A  jury  was  waived  and  the  cause 
was  submitted  to  the  court.  Evidence  was  presented 
in  support  of  the  petition  and  the  answer,  and  there- 
after *'the  court  listened  to  arguments  of  counsel 
•  *  •  at  the  conclusion  of  which  the  court  stated 
he  would  render  his  decision  later."  Thereafter  the 
court  notified  both  parties  that  he  would  render  his 
decision  in  the  case  on  August  27,  1913.  On  the  last 
mentioned  date,  the  parties  to  the  proceedings  being 
represented  in  court  by  counsel,  the  court  announced 
that  he  found  that  the  petitioner  Sutton  had  failed  to 
prove  his  case,  and  that  there  would  have  to  be  a  find- 
ing against  the  petitioner  and  in  favor  of  the  defend- 
ant. Thereupon,  the  attorney  representing  Sutton 
asked  for  a  continuance  of  the  case  on  account  of  the 
absence  of  Sutton,  and  the  court  granted  the  request. 
On  October  16,  1913,  the  following  occurred:  ''This 
case  again  was  called  for  rendering  of  decision  by  the 
court;  all  parties  present.  John  W.  Sutton  then  asked 
leave  of  court  to  withdraw  his  petition  and  take  a  non- 
suit, to  which  request  the  defendant  by  his  attorney 
objected,  stating  as  grounds  therefor,  that  as  the  peti- 
tioner and  the  defendant  had  both  argued  the  case 
fully  to  the  court,  submitted  their  briefs  and  author- 
ities, and  that  the  case  has  been  fully  and  finally  sub- 
mitted to  the  court  for  final  decision  which  the  court 
was  now  ready  to  render,  the  petitioner  is  not  now 
entitled  to  withdraw  his  petition,  dismiss  or  non-suit 
his  case;  and  as  the  court  had  announced  his  readi- 
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ness  to  render  his  decision,  and  even  expressed  what 
the  decision  would  be,  this  case  should  now  be  decided 
by  the  court  and  not  dismissed."  The  trial  court  over- 
ruled the  said  objection  of  the  defendant  and  granted 
leave  to  the  petitioner  **to  withdraw  and  dismiss  his 
petition  and  non-suit  his  case,''  which  was  done  over 
the  objection  of  the  defendant    This  appeal  followed. 

0.  C.  Peterson,  for  appellant 

No  appearance  for  appellee. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Dismissal,  nonsuit  and  disconttntjance,  f  15* — when  nonsuit 
must  he  taken  on  trial  by  court.  Under  R.  8.,  ch.  110,  sec. 
70  (J.  ft  A.  7  8607),  where  a  case  is  tried  before  the  court  without 
a  Jury  and  is  submitted  for  final  decision,  the  plaintiff  cannot  take 
a  nonsuit 


Henry  Nichols,  Appellant,  y.  Union   Stock  Yards  & 

Transit  Company,  Appellee. 

Gen.  No.  30,325. 

1.  Bailment,  f  12* — who  has  burden  of  proving  negligence  in 
case  of  fire.  The  law  will  not  presume  negligence  where  the  failure 
of  the  bailee  to  deliver  is  explained  by  the  fact  that  the  goods 
balled  have  been  destroyed  by  fire  and  the  bailee  is  therefore 
unable  to  deliver  them,  and  the  burden  of  proving  negligence  in 
such  case  is  on  the  bailor. 

2.  Bailment,  §  25* — when  agister's  negligence  question  for 
jury.    In  an  action  to  recover  for  the  loss  by  fire  of  cattle  placed 

•8c«  Illinoto  Note*  DIgrest,  Voli.  XI  to  XV.  and  GnmiiUitlTo  Quarterly,  Muno 
topic  and  ■eetion  nmnber. 
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in  defendant's  hands  as  an  agister,  evidence  held  to  present  a 
qoestion  for  the  jury  whether  if  defendant  had  exercised  ordin- 
ary care  the  plaintiff's  cattle  could  have  been  removed  from  the 
pens  before  being  reached  by  the  fire. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
UAM  Fenimork  Cooper,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1914.  Reversed  and  remanded. 
Opinion  filed  April  22,  1915.    Rehearing  denied  Bfay  8,  1915. 

Baboeb  &  HicKB^  for  appellant;  C.  0.  Gaklso^,  of 
connseL 

Winston,  Patkb,  Strawn  &  Shaw,  for  appellee; 
John  D.  Black,  of  counsel. 

Mb.  Justice  Scanlai^  delivered  the  opinion  of  the 
court. 

The  appellant,  Henry  Nichols,  hereinafter  called  the 
plaintiff,  sued  the  appellee,  Union  Stock  Yards  and 
Transit  Company,  hereinafter  called  the  defendant, 
in  the  Superior  Court  of  Cook  county,  in  an  action  of 
assumpsit  to  recover  damages  for  loss  by  fire,  while  in 
the  possession  of  the  defendant  as  a  bailee  thereof, 
of  certain  cattle  belonging  to  the  plaintiff.  The 
amended  declaration  of  the  plaintiff  (who  was  a  dealer 
in  cattle  at  the  Union  Stock  Yards,  Chicago)  contained 
four  counts,  each  of  which  alleged,  in  substance  the 
deUvery  to  and  receipt  by  the  defendant  in  certain 
pens  in  said  yards  of  sixty-five  head  oi  steers  belong- 
ing to  the  plaintiff;  the  promise  of  the  defendant  to 
care  for  and  safely  and  securely  keep  the  cattle  while 
in  its  possession,  and  the  loss  by  fire  of  the  said  cat- 
tle while  in  the  defendant's  possession  by  reason  of 
the  negligence  of  the  defendant  in  the  care  and  keep- 
ing of  the  same.  To  this  amended  declaration  the 
defendant  filed  two  pleas:  First,  the  general  issue, 
and  second,  a  special  plea  to  the  effect  that  the  cat- 
tle were  not  killed  or  destroyed  while  in  the  posses- 
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sion  of  the  defendant  by  reason  of  its  negligence  in 
the  care  and  keeping  of  them.  The  case  was  tried 
before  a  court  and  jury,  and  at  the  close  of  the  evi- 
dence for  the  plaintiff  the  defendant  moved  to  have 
the  court  direct  a  verdict  in  its  favor,  which  motion 
was  refused  by  the  court.  The  defendant  then  pre- 
sented evidence  in  its  behalf,  and  at  the  close  of  all 
the  proof.it  again  moved  the  court  to  direct  a  verdict 
in  its  favor  and  tendered  its  written  instruction  in 
that  behalf,  and  thereupon  the  court  gave  to  the  jury 
the  following  instruction : 

'*Upon  the  close  of  the  evidence  in  this  case,  the 
court  deems  it,  as  a  matter  of  law,  its  duty  to  advise 
the  jury  that  the  plaintiff  has  not,  as  a  matter  of  law, 
established  any  liability  against  the  defendant  herein, 
by  reason  of  the  allegations  in  the  plaintiff's  declara- 
tion, and  by  reason  of  each  of  the  law  counts  therein, 
not  being  sustained  by  the  evidence  offered  and  re- 
ceived. The  jury  will  retire  and  consider  this  instruc- 
tion, and  if  agreeable  thereto,  under  the  evidence  in 
the  case,  they  will  return  a  verdict  finding  the  issues 
for  the  defendant.'* 

The  jury  thereupon  retired  to  consider  their  verdict 
and  afterwards  returned  into  court  the  following  ver- 
dict :  ^ '  In  view  of  the  instruction  of  the  court  as  to 
the  law,  and  while  not  expressing  our  personal  views 
in  this  case,  we,  the  jury,  find  for  the  defendant." 
The  defendant  objected  to  this  verdict  being  received 
because  of  its  form,  and  thereupon  the  court  further 
instructed  the  jury  orally  that  the  evidence  in  the  case 
did  not  show  any  negligence  on  the  part  of  the  de- 
fendant, and  that  the  jury,  if  they  followed  the  court's 
instruction,  must  adopt  the  form  of  verdict  submitted 
to  them.  The  jury  thereupon  retired  and  afterwards 
returned  into  court  a  verdict  for  the  defendant  in  the 
ordinary  form.  The  plaintiff's  motion  for  a  new  trial 
was  overruled,  judgment  was  entered  on  the  verdict 
and  this  appeal  followed. 

It  is  conceded  that  the  defendant  was  a  bailee  or 
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agister  of  the  cattle  at  the  time  they  were  destroyed 
by  the  fire,  and  that  it  was  bound  to  exercise  ordinary 
care  for  the  preservation  of  the  cattle. 

The  plaintiff  contends  that  proof  of  the  loss  or  de- 
struction of  the  cattle  while  in  the  custody  and  pos- 
session of  the  defendant  as  such  bailee  raised  a  pre- 
sumption of  negligence  on  the  part  of  the  defendant 
and  cast  upon  it  the  burden  of  showing  that  it  exer- 
cised ordinary  care  of  the  cattle,  and  that  the  loss  of 
the  same  resulted  without  its  fault.  The  plaintiff  fur- 
ther contends  that  when  the  motion  to  direct  a  ver- 
dict was  made  at  the  close  of  all  the  evidence,  ''even 
if  the  evidence  of  appellee  as  to  the  care  taken  of 
the  cattle  was  wholly  uncontradicted,  whether  or  not 
it  overcame  the  presumption  of  negligence  raised  by 
proof  of  the  loss  of  the  cattle  while  in  its  possession, 
and  whether  or  not  appellee,  under  all  the  evidence, 
was  guilty  of  negligence  and  want  of  due  care,  de- 
pended upon  the  credibility  of  the  witnesses  and  in- 
volved weighing  all  the  evidence  to  determine  the  pre- 
ponderance," and  that  the  trial  court  therefore  had 
no  power  to  direct  a  verdict  for  the  defendant.  The 
plaintiff  further  contends  that  regardless  of  the  ques- 
tion as  to  whether  or  not  proof  of  the  loss  of  the  cat- 
tle by  fire  while  in  the  possession  of  the  defendant 
rebutted  the  presumption  of  negligence  on  the  part 
of  the  defendant  and  cast  upon  the  plaintiff  the  bur- 
den of  showing  that  the  defendant  did  not  exercise 
ordinary  care  of  the  cattle,  there  was  evidence  in  the 
record,  when  all  the  proof  was  in,  from  which  the  jury, 
without  acting  unreasonably  in  the  eye  of  the  law, 
could  find  that  the  defendant  had  not  exercised  ordi- 
nary care  in  the  keeping  of  the  cattle,  and  that  the 
loss  resulted  from  such  conduct  and  that  therefore 
the  trial  court  had  no  power  to  direct  a  verdict  for 
the  defendant. 

The  defendant  contends  that  there  is  no  evidence 
in  the  record  tending  to  show  that  the  defendant  failed 
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to  exercise  ordinary  care  for  the  preservation  of  the 
cattle,  and  that  the  trial  court  was  therefore  justified 
in  directing  a  verdict  for  the  defendant  at  the  con- 
clusion of  all  the  evidence.  The  defendant  further 
contends  that  as  it  appears  from  the  declaration  of 
the  plaintiff  and  from  the  evidence  introduced  in  its 
behalf  in  its  original  case  that  the  cattle  were  de- 
stroyed by  fire,  such  fact  prima  facie  rebuts  the  pre- 
sumption of  negligence  that  ordinarily  arises  ii;i  cases 
of  bailments  of  this  character,  and  casts  upon  the 
plaintiff  the  burden  of  showing  negligence  on  the  part 
of.  the  defendant,  and  that  the  plaintiff  has  failed  to 
successfully  carry  this  burden. 

The  plaintiff  insists  that  the  mere  proof  of  the'  loss 
of  the  cattle  by  fire  did  not  rebut  the  presumption  of 
negligence  in  this  case  and  that  it  devolved  upon  the 
defendant  to  show  that  it  had  exercised  the  proper 
degree  of  care  required  by  the  nature  of  the  bailment. 
The  question  as  to  which  party  carried  the  burden  in 
the  present  case  is  an  important  one,  and  it  has  re- 
ceived careful  consideration  at  our  hands.  There  is 
no  doubt  that  in  a  case  of  bailment  like  the  present 
one,  where  there  is  a  total  default  in  delivering  or 
accounting  for  the  property  bailed,  this  fact  is  treated 
as  prima  facie  evidence  of  negligence  on  the  part  of 
the  bailee,  and  it  devolves  upon  him  to  show  that 
he  has  exercise^  the  degree  of  care  required  by  the 
nature  of  the  bailment.  This  rule  proceeds  upon  the 
theory  that  the  facts  surrounding  the  care  of  the  prop- 
erty by  a  bailee  are  peculiarly  within  his  knowledge 
and  power  to  prove,  and  that  the  enforcement  of  any 
other  rule  would  impose  great  difficulties  upon  bail- 
ors. But  it  would  also  seem  to  be  the  law  that  where 
the  failure  to  deliver  is  explained  by  the  fact  appear- 
ing that  the  goods  bailed  have  been  lost,  stolen  or  de- 
stroyed by  fire  and  the  bailee  is  therefore  unable  to 
deliver  them,  the  law  will  not  presume  negligence,  and 
the  onus  or  burden  of  proving  the  same  passes  to  the 
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bailor.  Claflin  v.  Meyer,  75  N.  Y.  260 ;  Jones  on  Evi- 
dence (2nd  Ed.)  p.  223;  2  Kent's  Com.  p.  587;  Lamb 
V.  Camden  &  A.R.<&  Transp.  Co.,  46  N.  Y.  271;  3  Am. 
&  Eng.  Eneyc.  of  Law  (2nd  Ed.)  p.  751;  Knights  v. 
PieUa,  111  Mich.  9 ;  Hunter  v.  Ricke  Bros.,  127  la.  108 ; 
Schonler  on  Bailments  (2nd  Ed.)  p.  31;  Standard 
Brewery  v.  Hales  &  Curtis  Malting  Co.,  70  111.  App. 
363,  affirmed  171  Bl.  602;  Ford  Motor  Co.  v.  Oshurn, 
140  HI.  App.  633;  Bryan  v.  Chicago  &  A.  R.  Co.,  169 
BL  App.  181.  The  plaintiflF  cites  in  support  of  its  con- 
tention several  Blinois  cases,  none  of  which,  we  think, 
sustains  its  position.  In  Cumins  v.  Wood,  44  111.  416, 
the  court  apparently  recognizes  the  rule  that  the  pre- 
sumption of  negligence  is  rebutted  where  it  appears 
that  the  goods  have  been  destroyed  by  fire,  but  holds 
that  the  amount  of  the  verdict  in  that  case  did  not  ex- 
ceed the  value  of  certain  of  the  goods  bailed  that  were 
not  destroyed  by  fire.  The  cases  of  Hudson  v.  Brad- 
ford,  91  lU.  App.  218 ;  Funkhouser  v.  Wagner,  62  111. 
59;  Chicago  &  A.  R.  Co.  v.  Peoria  S  P.  U.  Ry.  Co., 
157  Bl.  App.  583  (also  cited  by  the  plaintiff)  simply 
followed  the  general  rule  that  was  laid  down  in  Ben- 
nett V.  O'Brien,  37  111.  250,  to  the  effect  that  where 
personal  property  is  placed  in  the  hands  of  a  bailee  in 
good  conditioii,  and  is  not  returned  at  all  or  is  returned 
in  a  damaged  state,  then  in  an  action  against  the  bailee 
by  the  bailor,  the  law  will  presume  negligence  on  the 
part  of  the  bailee  and  will  impose  upon  him  the  bur- 
den of  showing  that  he  exercised  such  care  as  was  re- 
quired by  the  nature  of  the  bailment.  We  think  that 
the  rule  that  appears  to  govern  the  burden  of  proof  in 
this  case  is  not  a  good  one,  and  we  agree  with  Mr.  Jus- 
tice Peckham  (dissenting  opinion  Lamb  v.  Camden  & 
A.  R.  &  Transp.  Co.  supra)  that  it  is  illogical  and  un- 
reasonable to  hold  that  the  presumption  of  negligence 
in  cases  of  this  kind  is  rebutted  by  the  bailee,  by  sim- 
ply proving  that  the  property  bailed  was  destroyed 
by  an  ordinary  fire  which  broke  out  on  the  bailee's 
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own  premises,  without  regard  to  the  care  exercised  by 
the  latter  to  prevent  the  fire  or  to  save  the  property 
after  the  commencement  of  the  fire.  All  the  author- 
ities  seem  to  agree  that  the  rule  that  there  shall  be  a 
presumption  of  negligence  in  bailment  cases  like  the 
present  one,  where  there  is  a  default  in  delivery  or  ac- 
counting for  the  goods,  is  a  just  and  necessary  one, 
and  we  think  that  it  works  a  destruction  of  this  whole- 
some rule  to  permit  the  presumption  to  be  overcome 
by  mere  proof  that  the  goods  were  destroyed  by  fire. 
But  we  must  enforce  the  law  as  we  find  it,  and  we  are 
therefore  compelled  to  hold  that  the  position  of  the 
defendant  on  the  question  now  before  us  for  consider- 
ation is  sustained  by  the  authorities. 

As  the  plaintiff  tried  its  case  upon  the  theory  that 
the  presumption  of  negligence  applied  in  this  case  and 
introduced  no  proof  touching  the  care  exercised  by  the 
defendant  as  to  the  cattle,  the  court  would  have  been 
justified  under  the  law  in  sustaining  the  defendant's 
motion  to  direct  a  verdict  for  it  at  the  close  of  the 
plaintiff's  evidence,  but  the  defendant  did  not  see  fit 
to  rest  its  case  on  the  plaintiff's  evidence,  and  it  in- 
troduced proof  in  its  defense,  and  the  question  for  us 
to  decide  is,  was  there  any  evidence  in  the  entire  rec- 
ord from  which,  if  it  stood  alone,  the  jury  could,  with- 
out acting  unreasonably  in  the  eye  of  the  law,  find  that 
the  defendant  had  not  exercised  ordinary  care  for  the 
preservation  of  the  cattle?  If  there  was,  the  court  had 
no  right  to  direct  a  verdict  for  the  defendant  at  the 
conclusion  of  all  the  evidence. 

The  record  is  silent  as  to  how  the  fire  started,  but 
it  is  clear  that  it  did  not  start  in  the  pens  in  which  the 
cattle  of  the  plaintiff  were  kept.  The  defendant  was 
not  only  required  to  exercise  ordinary  care  to  prevent 
the  starting  of  the  fire,  but  it  was  also  required  to 
exercise  ordinary  care  to  save  the  cattle  after  the  fire 
started.  After  a  careful  examination  of  all  the  evi- 
dence bearing  on  the  question  of  the  care  exercised 
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by  the  defendant  in  the  care  of  the  cattle,  we  have 
reached  the  conclusion  that  there  is  evidence  in  the 
record  from  which,  if  it  stood  alone,  a  jury  could, 
without  acting  unreasonably  in  the  eye  of  the  law,  find 
that  if  the  defendant  had  exercised  ordinary  care  after 
the  fire  was  discovered  the  cattle  belonging  to  the 
plaintiff  cojald  have  been  liberated  from  the  pens  in 
which  they  were  confined,  before  the  fire  reached  said 
pens,  and  saved.  This  conclusion  necessitates  a  re- 
versal of  this  case. 

The  judgment  of  the  Superior  Court  of  Cook  county 
will  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


Johanna  Ban  longhi^  Appellee^  y.  Emllio  Longhi^  Ap- 
pellant. 

Gen.  No.  20,338.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  iudge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1914.  AfBrmed.  Opinion  filed  April  22, 
1915.    Certiorari  denied  hy  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Johanna  Ran  Longhi  against  Emilio  Longhi 
in  the  Circuit  Court  of  Cook  county  for  separate  main- 
tenance. The  bill  charges  adultery,  cruelty  and  deser- 
tion. Decree  finding  the  defendant  guilty  of  cruelty 
and  desertion.  The  complainant  was  awarded  eighty 
dollars  per  month  for  her  support,  and  twenty  dollars 
per  month  for  the  support,  education  and  maintenance 
of  their  child,  and  one  hundred  and  twenty-five  dollars 
for  solicitor's  fees.    Defendant  appeals. 
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Gorman,  PollocK;  Sullivan  &  Livingston,  for  ap- 
pellant. 

John  C.  Mechem,  for  appellee ;  Mechem  •>:  Bangs,  of 
counsel.  r 

Mr,  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Husband  and  wife,  S  211* — when  separation  agreement  valid. 
An  agreement  between  the  husband  and  wife  for  separate  main- 
tenance of  the  wife,  which  Is  free  from  fraud  or  duress,  and  which 
makes  an  equitable  provision  for  the  wife,  considering  the  station 
in  life  of  the  parties,  is  valid  and  is  a  bar  to  a  separate  mainte- 
nance proceeding  brought  by  the  wife,  but  they  cannot  by  such 
an  agreement  between  them  deprive  a  court  of  chancery  of  its 
power  over  the  care,  custody  and  support  of  the  minor  children 
of  the  parties. 

2.  Husband  and  wife,  §  267* — when  award  in  separate  main- 
tenance not  disturbed.  In  a  bill  for  separate  maintenance,  the 
amount  of  the  allowance  that  shall  be  decreed  rests  In  the  judicial 
discretion  of  the  chancellor,  which  is  subject  to  review,  but  the 
amount  allowed  will  not  be  disturbed  on  appeal  unless  he  has 
abused  his  discretion. 

3.  Husband  and  wife,  §  243* — when  award  in  separate  main- 
tenance not  excessive.  In  a  separate  maintenance  proceeding,  an 
award  of  eighty  dollars  per  month  for  the  support  of  the  wife  and 
twenty  dollars  per  month  for  their  minor  daughter,  held  not  ex- 
cessive although  defendant  had  previously  transferred  valuable 
property  to  complainant,  same  not  producing  any  income  at  the 
time  of  the  decree. 

4.  Husband  and  wife,  §  239* — when  chancellor  may  change  aZIoto- 
ance  in  separate  maintenance.  Upon  application,  the  chancellor 
may  at  any  time  after  making  an  allowance  In  an  action  for  sep- 
arate maintenance  make  such  alterations  in  the  allowance  for 
maintenance  as  are  reasonable  and  proper. 

*See  Illinois  Notes  Dlffest,  VoU.  XI  to  XV,  and  CumulatlTe  Qoarteriiy, 
topic  and  section  number. 
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Brownell  Machinery  Company^  Appellee,  v.  Aza  0.  Wal- 
worth, trading  as  A.  0.  Walworth  &  Company,  Ap- 
pellant. 

Gen.  No.  20,361.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gkmmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Reversed  and  remaifded.  Opinion 
filed  April  22,  1916. 

Statement  of  the  Case. 

Action  by  Brownell  Machinery  Company,  a  corpora- 
tion, against  Aza  0.  Walworth,  trading  as  A.  0.  Wal- 
worth &  Company,  in  the  Municipal  Courl;  of  Chicago 
for  the  snm  of  $2,097.69  for  certain  machinery  sold  by 
the  plaintiff  to  the  defendant. 

The  case  was  tried  before  a  court  and  jury,  and 
sometime  during  the  morning  of  November  13,  1911, 
the  jury  retired  to  consider  their  verdict.  Thereafter, 
about  noontime  of  the  same  day,  the  jury  returned  into 
court,  *'and  announced  that  they  had*  reached  a  ver- 
dict, which  verdict  was  handed  to  the  clerk,  opened,  and 
read  in  open  court  as  follows :  '  We  the  jury  find  the 
issues  for  the  plaintiff  and  assess  its  damages  at 
$581.62,'  which  verdict  was  received  by  the  court.  The 
jury  then  retired  and  was  allowed  to  separate  for 
lunch  and  was  directed  to  return  at  2  p.  m.  The  clerk 
made  a  memorandum  of  said  verdict  upon  the  half- 
sheet  and  minute  book."  At  two  o'clock  on  the  after- 
noon of  the  same  day,  the  jurors,  who  had  tried  the 
case,  were  called  back  into  the  box  by  the  court  and 
the  following  occurred : 

*'The  court:  Gentlemen  of  the  jury,  in  this  case  I 
dislike  very  much  to  be  compelled  to  take  this  course, 
but  I  see  no  other  way.  We  have  been  a  day  and  a 
half  trying  the  case,  and  the  verdict  could  not  stand. 
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This  is  your  first  day,  and  perhaps  you  haven't  yet 
learned  that  certain  verdicts  can't  stand.  Unless  the 
verdict  is  responsive  to  both  the  law  and  the  facts,  it 
can't  stand;  and  it  is  the  duty  of  the  judge  to  set  it 
aside.  Of  course,  many  verdicts  are  set  aside.  Some 
jurors  sometimes  think  that  their  verdicts  are  final; 
they  are  not  at  all.  The  court  has  the  power  to  set 
it  aside,  and  it  is  not  only  the  power,  but  it  is  the  duty 
of  the  court  to  set  a  verdict  aside  if  it  does  not  respond 
to  the  evidence  and  the  law  involved.  This  verdict 
does  not.  There  is  no  possible  ground  or  theory  upon 
which  a  verdict  for  $581  could  be  sustained  in  this  case. 
Either  it  must  be  a  verdict  for  the  whole  amount,  or 
a  verdict  for  no  amount  whatever. 

The  parties  in  litigation  in  any  trial  may  compro- 
mise their  own  cases ;  that  is  up  to  them.  Neither  the 
judge  nor  the  jury  has  the  right  to  compromise  the 
parties'  cases.  We  may  find  simply  for  one  party  or 
another,  but  it  is  none  of  our  business,  this  matter  of 
compromising  cases.  We  can't  compromise  their  cases 
for  them ;  they  can  compromise  their  own  cases.  You 
have  the  right  to  find  the  rights  of  the  parties  in 
cases,  and  then  it  is  up  to  them  to  compromise,  if  they 
choose.  We  can^t  compromise,  and  I  am  not  criticis- 
ing you  because  perhaps  in  this  case  you  sought  to 
compromise  between  the  parties ;  but  such  verdicts  are 
set  aside  one  right  after  the  other. 

Now,  in  this  case,  either  this  plaintiff  is  entitled  to 
recover  the  full  amount  or  it  is  not  entitled  to  recover 
anything  at  all.  I  said  to  counsel  here,  there  might 
be  possibly  a  question  here  as  to  the  right  of  the  plain- 
tiff to  recover  for  the  services  of  a  watchman  during 
the  time  when  this  machinery ' was  in  this  building; 
that  was  the  only  question  in  the  case.  The  question, 
however,  was  not  controverted  upon  the  trial,  and  there- 
fore nothing  was  said  about  it.  I  have  therefore 
stricken  from  the  claim  of  the  plaintiff,  of  $1,365.29, 
the  amount  charged  for  watchman,  $132,  leaving  a 
balance  of  $1,233.29. 

Mr.  McCormick :  Let  the  record  show  that  the  plain- 
tiff consents  to  striking  out  that  amount. 
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The  Court :  And  I  will  therefore  direct  you  to  sign 
a  verdict  for  that  amount.  This  amounts  then,  gentle- 
men, simply  to  this,  that  the  court  directs  the  verdict; 
and  that  being  so,  it  is  a  question  then  for  the  def end- 
*ant;  if  the  court  has  made  an  error,  of  course  the 
defendant  will  take  advantage  of  that  error  upon  ap- 
peal. You  may  therefore  sign  this  verdict  for 
$1 ,233.29. '^ 

Thereupon  the  jury,  acting  under  the  instruction 
of  the  court,  returned  a  verdict  for  the  plaintiff  for 
$1,233.29,  and  the  clerk  of  the  court,  also  acting  un- 
der the  orders  of  the  court,  erased  from  the  half -sheet 
and  minute  book  the  memorandum  of  the  verdict  for 
$581.62.  Proper  objections  were  made  and  exceptions 
were  preserved  by  the  defendant  to  the  aforesaid  ac- 
tion of  the  court.  A  motion  for  a  new  trial  was  over- 
ruled ;  judgment  in  favor  of  the  plaintiff  for  $1,233.29 
was  entered,  and  this  appeal  followed. 

LiGHTHALx.  &  Blake,  for  appellant. 

Bryan,  McCormick  &  Wilber,  for  appellee. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Tbial,  S  260* — when  court  cannot  direct  jury  to  return  differ- 
ent verdict.  When  the  verdict  of  the  jury  has  been  announced, 
received  and  recorded  it  is  final,  and  the  court  has  no  power  to 
recall  the  Jury  after  they  have  been  dismissed  and  direct  a  differ- 
ent verdict. 

2.  Trial,  S  261  ♦ — when  jury  may  correct  verdict.  Until  a  ver- 
dict is  received  and  recorded  it  is  not  considered  valid  and  final, 
and  it  lies  in  the  power  of  the  Jury  to  alter,  amend  and  correct 
the  same,  but  not  afterwards. 

3.  Tbiai^  §  260* — when  court  may  correct  verdict.  If  a  verdict 
returned  by  the  Jury  is  defective  or  informal,  the  court  may  send 
the  Jury  back  with  directions  as  to  how  the  verdict  should  be  made 
up,  or  if  the  verdict  is  good,  in  substance,  the  court  may  after 
verdict,  even  at  a  subsequent  term,  if  the  case  is  still  pending, 
amend  the  verdict  as  to  matters  of  form  but  not  as  to  matters  of 
substance. 


•Sc«  Illinois  Note*  Digest,  VoU.  XI  to  XV,  and  Cumulative  Quartorly,  same 
topic  and  section  number. 
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Mexlcftn  Import  Company^  Appellant,  y.  Pennsylyanla 
Railroad  Company  et  al.,  Appellees. 

Gen.  No.  20,811.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gem  MILL,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  June  4, 
1916. 


Statement  of  the  Case. 

m 

Action  by  Mexican  Import  Company,  a  corporation, 
plaintiff,  against  Pennsylvania  Railroad  Company,  a 
corporation,  Pennsylvania  Company,  a  corporation, 
and  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company,  a  corporation,  defendants,  to  recover 
dam'ages  occasioned  by  reason  of  defendants'  alleged 
failure  to  exercise  proper  care  in  the  handling  and 
transportation  of  two  carloads  of  tomatoes,  and  by 
reason  of  alleged  unreasonable  delay  in  the  transit 
thereof,  whereby  the  freight  was  either  chilled  or 
frozen. 

Prom  a  judgment  for  defendants  entered  on  a  ver- 
dict directed  on  their  motion,  plaintiff  appeals. 

The  defendants  filed  a  joint  affidavit  of  merits  deny- 
ing that  the  damage,  if  any,  to  the  tomatoes  was  oc- 
casioned by  any  failure  on  their  part  to  exercise 
proper  care  while  the  same  were  in  their  possession 
and  control,  or  that  there  was  any  unreasonable  delay 
in  the  transit  of  the  same,  and  alleging  that  if  the 
freight  was  damaged,  the  damage  was  incurred  prior 
to  the  time  of  delivery  to  the  defendants,  and  that  the 
freight  was  delivered  to  the  consignee  in  the  same  con- 
dition as  when  delivered  to  the  defendants. 

Plaintiff's  evidence  disclosed  the  following  facts  in 
substance:  Refrigerator  car  *'P.  P.  E.  10026,"  loaded 
with  tomatoes  from  Mexico  and  consigned  to  plain- 
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tiff  at  Chicago,  arrived  in  Chicago  over  the  tracks  of 
the  Chicago,  Eock  Island  and  Pacific  Railroad  Com- 
pany on  Saturday  evening,  December  30,  1911,  and 
was  placed  on  a  team  track  of  said  railroad  company. 
On  Sunday  morning,  one  Davies,  an  inspector  of  fruit 
and  vegetables  and  employed  by  plaintiff  to  examine 
the  condition  of  the  tomatoes,  went  to  the  team  track 
with  one  Taylor,  manager  for  plaintiff,  and  there  met 
the  foreman  of  the  team  track ;  the  seal  of  the  car  was 
broken,  one  of  the  doors  was  opened,  and  Davies  and 
Taylor  went  into  the  car.  Davies  testified  in  sub- 
stance that  he  was  inside  the  car  from  twenty  to  thirty 
minutes ;  that  during  all  this  time  said  door  remained 
open;  that  it  was  ''very  cold,''  that  the  temperature 
was  less  than  twenty  degrees  above  zero,-  and  that  it 
was  *' awful  windy;"  that  there  was  an  alcohol-fed 
heater  in  the  bunkers  of  the  car,  which  raised  the  tem- 
perature of  the  car;  that  the  tomatoes  were  loaded 
in  boxes,  each  box  containing  four  square  baskets  and 
each  basket  containing  about  fifteen  or  twenty  toma- 
toes, each  wrapped  in  paper;  that  there  was  space 
for  ventilation  between  the  tiers  of  boxes;  that  he 
examined  the  various  boxes  in  the  usual  manner  and 
saw  about  four  or  five  per  cent,  of  the  load;  that 
none  of  the  tomatoes  which  he  examined  were  chilled 
or  frost-bitten;  that  from  his  examination  he  reached 
the  conclusion  that  all  of  the  tomatoes  were  in  a  good, 
merchantable  condition  and  fit  for  shipment  to  New 
York  City  and  other  eastern  markets ;  that  upon  com- 
ing out  of  the  car  he  personally  closed  the  door  and 
said  foreman  put  seals  on  the  car;  and  that  then  the 
witness  left  and  did  not  again  see  the  car.  Three  dayfe 
after  said  examination,  on  January  3,  1912,  plaintiff 
gave  orders  through  the  Chicago  office  of  the  Pacific 
Fruit  Express  that  said  car  be  reconsigned  to  plain- 
tiff at  Philadelphia,  Pennsylvania,  and  the  car  was 
started  for  that  destination.  On  the  afternoon  of 
January  5,  1912,  plaintiff  telephoned  the  office  of  the 
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Pennsylvania'  Company  in  Chicago  directing  it  to  di- 
vert said  car,  then  en  route  to  Philadelphia,  to  *  *  Mexi- 
can Import  Company,  New  York  City;  notify  Lyon 
Brothers,  New  York  City."  Plaintiff's  evidence  did 
not  show  that  any  further  examination  was  made  of 
the  contents  of  the  car  until  it  reached  New  York  City 
or  what  was  the  condition  of  the  tomatoes  when  plain- 
tiff gave  said  reconsignment  order,  or  what  was  the 
temperature  in  Chicago  from  December  31,  1911,  to 
January  3,  1912.  The  car  arrived  in  New  York  City 
and  was  unloaded  on  the  morning  of  January  8,  1912, 
at  the  piers  of  the  defendant  Pennsylvania  Railroad 
Company.  It  was  found  that  the  tomatoes  were 
greatly  damaged,  that  those  which  had  been  near  the 
doors  of  the  car  were  frozen  and  that  the  others  were 
badly  chilled.  Subsequently,  the  entire  carload  was 
sold  for  $43.15. 

Refrigerator  car  '*P.  F..E.  3997/^  also  loaded  with 
tomatoes  from  Mexico  and  consigned  to  plaintiff  at 
Chicago,  was  placed  on  a  team  track  of  the  Chicago 
and  Eastern  Illinois  Railroad  Company  in  Chicago  on 
January  24,  1912.  Davies  testified,  in  substance,  that 
at  the  request  of  plaintiff  he  examined  the  contents  of 
this  car  on  January  24,  1912;  that  the  tempeTrature 
was  then  about  twenty-four  degrees  above  zero;  th^t 
he  was  engaged  in  said  examination  from  twenty  to 
thirty  minutes,  during  which  time  one  of  the  doors  of 
the  car  was  open ;  that  there  was  an  alcohol-fed  heater 
in  the  car  which  raised  the  temperature  of  the  car; 
that  he  made  an  examination  similar  to  that  made  of 
the  contents  of  car  No.  10,026,  and  found  the  tomatoes 
in  good  condition  and  fit  for  shipment  to  New  York 
City.  Two  days  thereafter,  on  January  26,  1S12, 
plaintiff",  through  said  Chicago  office  of  the  Pacific 
Fruit  Express,  reconsigned  said  car.  No.  3,997,  to 
'* Mexican  Import  Company,  New  York  City;  notify 
Lyon  Brothers  Company.''  It  does  not  appear  that  any 
further  examination  was  made  of  the  contents  of  this 
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car  until  it  reached  New  York  City  and  was  unloaded 
on  the  morning  of  February  1,  1912;  neither  does  it 
appear  what  was  the  condition  of  the  tomatoes  on 
January  26,  1912,  or  when  the  car  reached  the  tracks 
of  any  of  the  defendants.  When  the  car  was  unloaded 
in  New  York  City  some  of  the  tomatoes  were  found 
to  be  badly  chilled  and  damaged.  The  tomatoes  were 
sold  for  $768.25.  r 

Counsel  for  plaintiff  did  not  contend  that  the  ship- 
ments of  said  tomatoes,  contained  in  said  two  cars, 
were  continuous  shipments  from  Mexico  to  New  York 
City,  but  they  stated  in  their  reply  brief:  ''When 
shipping  directions  were  given  by  plaintiff  for  these 
cars  at  Chicago,  to  send  them  to  New  York,  they  were 
on  the  team  tracks  of  the  Chicago,  Rock  Island  &  Pa- 
cific and  the  Chicago  &  Eastern  Illinois  Railroads, 
respectively.  Those  railroads  were  the  initial  carriers 
in  the  transits  to  New  York  City,  and  they  moved  the 
cars  from  Chicago,  to  the  next  carrier  en  route." 
Counsels'  position  was  that  defendants  were  connect- 
ing and  delivering  carriers,  that  a  sufficient  prima 
facie  case  against  them,  as  such  carriers,  was  shown 
by  the  evidence,  and  that  the  court  erred  in  instruct- 
ing the  jury  at  the  close  of  plaintiff's  case  to  find  for 
the  defendant. 

Plaintiff's  evidence  did  not  disclose  that  there  was 
any  unreasonable  delay  in  the  transit  of  either  car 
from  Chicago. 

Charles  A.  Butler,  for  appellant ;  Franklin  Rarer, 
of  counsel. 

LoESCH,  ScoFiELD  &  LoEscH,  for  appellcos. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  DeeUion. 

1.  Cabbiebs,  §  199* — when  connecting  carrier  presumed  to  hctve 
received  freight  in  good  condition.  The  presumption  Is  that  goods 
which  have  been  received  by  the  initial  carrier  in  good  condition 
are  received  in  a  similar  condition  by  each  successive  carrier  up  to 
the  carrier  making  the  delivery,  and  where  the  goods  are  in  bad 
order  upon  delivery,  the  burden  is  on  the  delivering  carrier  to 
show  that  it  provided  proper  means  of  transportation  and  exer- 
cised the  degree  of  care  which  the  goods  required,  or  that  the  dam- 
age occurred  before  it  received  the  goods. 

2.  Carbiebs,  §  199* — what  "burden  on  shipper  in  action  against 
delivering  carrier.  In  an  action  by  a  shipper  against  the  last  of  a 
series  of  carriers  to  recover  for  damage  to  freight,  the  burden  is  on 
him  to  show  that  the  freight  was  in  good  condition  when  delivered 
to  the  initial  carrier  and  that  It  was  damaged  when  it  arrived  at 
its  destination. 

3.  Cabbiebs,  §  139* — when  evidence  insufficient  to  show  that 
freight  was  in  good  condition  on  delivery  to  carrier.  In  an  action 
against  the  last  connecting  carrier  for  injury  to  a  shipment  of 
tomatoes,  by  freezing  or  chilling,  evidence  that  one  car  of  the  ship- 
ment, which  consisted  of  two  cars,  was  examined  two  days  before 
the  delivery  to  the  initial  carrier,  and  the  other  three  days  before, 
is  insufficient  to  raise  the  presumption  that*  the  freight  was  in  good 
condition  when  delivered  to  the  initial  carrier,  where  it  appears 
that  the  weather  between  the  time  of  examination  and  the  time  of 
delivery  was  very  cold  and  that  the  cars  were  opened  for  the  ex- 
amination. 


James  Wells^  Appellee^  y.  Tillage  of  Wllmette^  Ap- 
pellant. 

Gen.  No.  20,833. 

1.  Municipal  cobpobations,  {  407* — when  liable  as  trustee  for 
improper  distribution  of  special  assessment  fund.  Where  a  munici- 
pality which  had  collected  the  full  legal  amount  of  the  principal 
and  interest  of  certain  instalments  of  a  special  assessment  applied 
the  fund  to  the  payment  of  outstanding  bonds,  and  interest  thereon. 
Issued  against  the  instalments,  in  the  order  of  their  presentation, 

*See  lUinols  Not  en  Dfsrest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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with  the  result  there  were  no  funds  to  meet  plaintiff's  two  bonds 
which  were  presented  last,  owing  to  the  fact  tfiat  the  interest  on  the 
bond  issue  exceeded  the  interest  on  the  assessment,  the  failure  of 
the  municipality  to  prorate  the  Interest  among  the  bondholders 
amounts  to  a  misappropriation  of  plaintiff's  proportionate  share  of 
the  fund,  which  renders  the  municipality  liable  to  him  therefor. 

2.  Municipal  cobpobations,  9  407* — when  treasurer  required  to 
prorate  interest  payments  out  of  special  assessment  fund.  It  is  the 
duty  of  the  treasurer  of  a  municipality  to  keep  an  account  of  the 
receipt  of  the  principal  and  interest  of  the  several  instalments 
of  a  special  assessment  fund  and  of  the  amount  of  bonds  outstand- 
ing against  the  instalments,  and  to  prorate  the  payment  of  inter- 
est where  necessary,  even  though  he  does  not  know  who  owns  the 
outstanding  bonds. 

3.  Municipal  corporations,  §  148* — when  liable  for  wrongful  dis- 
trilnitian  of  special  assessment  fund  by  treasurer.  Wrongful  dis- 
tribution of  a  special  assessment  fund  by  a  village  treasurer  to  the 
detriment  of  the  holder  of  bonds  issued  against  the  fund  renders 
the  village  liable,  although  the  matter  of  the  distribution  was  not 
brought  to  the  attention  of  the  village  trustees  until  some  time  after 
it  was  made. 

4.  Municipal  corporations,  {  407* — when  not  relieved  from  pro- 
rating interest  in  distributing  special  assessment  fund.  The  facts 
that  the  statute  authorizing  bond  issues  against  special  assess- 
ments gives  municipalities  the  privilege  of  redeeming  the  bonds 
at  the  time  of  any  annual  payment  of  interest  and  permits  any 
property  owner  to  pay  his  assessment  with  such  bonds  which  are 
to  be  accepted  for  their  par  value,  and  accrued  interest,  do  not 
relieve  the  municipality  from  prorating  the  interest  payments  on 
the  bonds  where  the  interest  on  the  assessment  is  insufficient  to 
pay  the  interest  on  the  bonds. 

5.  Municipal  corporations,  §  403* — when  payment  of  judgment 
recovered  for  wrongful  distribution  of  special  assessment  fund  not 
payment  of  special  assessment  bond.  Where  a  Judgment  is  recov- 
ered against  a  village  by  the  holder  of  a  bond  issued  against  a  spe- 
cial assessment  for  a  violation  by  the  village  of  its  duty  as  trus- 
tee in  distributing  the  special  assessment  fund,  the  payment  of  such 
judgment  does  not  constitute  the  payment  of  a  special  assessment 
bond  out  of  the  general  funds. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Rich- 
ard S.  Tuthill,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  June 
4,  1915. 


•8«e  niinoto  N«l«ii  DIsett,  Tolfl.  XI  to  XY,  And  Camulatlve  Qnarterly,  same 
topl«  and  Mctlon  immber. 
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Statement  by  the  Court.  This  is  an  appeal  from 
a  judgment  for  $1,050.74,  rendered  by  the  Circuit 
Court  of  Cook  county  in  an  action  of  assumpsit  ' 
brought  by  James  Wells,  plaintiff,  against  the  Village 
of  "Wilmette,  defendant,  upon  two  special  assessment 
improvement  bonds  for  $500  each,  dated  August  31, 
1897,  and  maturing  on  December  31,  1903,  and  Decem- 
ber 31, 1904,  respectively.  The  cause  was  tried  before 
the  court  without  a  jury  upon  a  stipulation  as  to  the 
facts.  Plaintiff's  amended  declaration  consisted  of  a 
special  count  and  the  common  counts,  to  which  the  de- 
fendant filed  a  plea  of  the  general  issue,  and  it  was 
stipulated  that  all  defenses  might  be  raised  under  that 
plea  without  filing  special  pleas. 

From  the  stipulation  of  facts  it  appears  that  on 
July  23,  1896,  an  ordinance  was  passed  for  the  paving 
and  otherwise  improving  of  a  portion  of  Central  ave- 
nue in  said  village,  the  cost  thereof  to  be  paid  for  by  a 
special  assessment  to  be  levied  in  accordance  with  the 
provisions  of  the  statutes  then  in  force;  that  a  peti- 
tion was  filed  in  the  County  Court  and  the  assessment 
was  confirmed  on  November  28,  1896,  for  $22,176.11; 
that  the  assessment  was  divided  into  seven  instalments, 
the  first  being  for  $4,629.88  (which  was  afterwards 
reduced  to  $2,613.32,  by  rebate  to  the  property  own- 
ers pursuant  to  resolution  of  the  board  of  trustees  of 
said  village),  and  the  second  and  succeeding  instal- 
ments being  each  for  $2,813.68;  that  the  contract  for 
the  doing  of  the  work  was  let  to  Charles  M.  Porter  on 
April  3,  1897,  at  the  price  of  $17,738.90 ;  that  the  con- 
tract provided,  mter  alia,  that  the  village  should  pay 
the  contractor  in  bonds  upon  monthly  estimates  at 
certain  rates  for  the  work  actually  performed,  that 
the  contractor  should  be  paid  from  the  special  assess- 
ments made  for  the  improvement  when  collected,  and 
from  no  other  fund  and  in  no  other  manner  save  at 
the  option  of  the  village,  that  the  bonds  should  bear 
interest  at  the  rate  of  six  per  cent,  per  annum  and 
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should  be  issued  in  accordance  with  the  provisions  of 
the  Act  of  June  17,  1893  (J.  &  A.  ^  1479),  and  might 
be  redeemed  at  the  option  of  the  village  in  the  manner 
provided  for  in  said  act,  that  the  contractor  should 
make  no  claim  against  the  village  in  any  event  except 
from  the  collection  of  the  special  assessments,  made 
or  to  be  made  for  said  improvement,  and  should  take 
all  risk  of  the  invalidity  thereof,  and  that  the  village 
should  not  be  liable  in  any  event  by  reason  of  the 
invalidity  of  the  special  assessments,  or  for  failure 
to  collect  the  same;  that  thereafter  the  contractor 
completed  the  work,  which  was  accepted  by  the  village, 
and  a  final  estimate  was  issued  to  him  on  October  2, 
1897 ;  that  bonds  in  the  sum  of  $16,800,  dated  August 
31,  1897,  to  anticipate  the  second  and  succeeding  in- 
stalments of  said  special  assessment,  were  issued  and 
delivered  to  the  contractor,  that  the  accrued  interest 
on  said  bonds  at  the  time  of  their  delivery  amounted 
to  $76.70,  and  that  a  warrant  for  $862.20,  payable  out 
of  the  first  instalment,  was  also  delivered  to  him,  mak- 
ing a  total  pajTuent  to  him  of  $17,738.90,  the  contract 
price;  that  the  costs  and  expenses  of  making,  levying 
and  collecting  the  assessment  were  paid  out  of  the  first 
instalment ;  that  the  total  amount  collected  on  all  seven 
instalments  was  $22,176.11,  of  which  $19,495.40  was 
principal  and  $2,680.71  was  interest,  and  that  the  total 
amount  paid  out  of  said  seven  instalments  was 
$22,176.11 ;  that  the  total  amount  collected  on  the  sec- 
ond and  succeeding  instalments  was  $20,073.64;  that 
the  total  amount  paid  out  of  said  second  and  succeed- 
ing instalments  was  $20,073.64,  of  which  $15,804.48 
was  principal  and  $4,269.16  was  interest  on  said 
bonds;  that  the  sixth  and  seventh  instalments  of  the 
assessment,  as  confirmed,  were  each  for  $2,813.68, 
which  instalments  bore  interest  at  six  per  cent,  per 
annum  from  and  after  December  29,  1896;  that  eight 
bonds,  known  as  '* Series  E''  bonds  and  aggregating 

Vol  clzxxxiii  i 
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$2,800,  were  issued  against  the  sixth  instalment  of  the 
assessment,  of  which  bonds  five  were  for  $500  each, 
and  three  were  for  $100  each ;  that  plaintiff  purchased 
bond  No.  4  of  said  series  in  the  open  market  for  value 
and  before  maturity;  that  by  the  terms  of  said  bond 
the  village  promised  to  pay  to  bearer  on  December  31, 
1903,  the  sum  of  $500  with  interest  thereon  from  date, 
August  31,  1897,  at  the  rate  of  six  per  cent,  per  an- 
num, payable  annually  on  presentation  of  the  coupons 
attached,  and  it  was  recited  on  its  face  that  the  bond 
was  issued  to  anticipate  the  collection  of  a  part  of  the 
sixth  instalment  of  said  assessment,  which  instalment 
bore  interest  from  December  29,  1896,  and  that  the 
bond  and  the  interest  thereon  were  payable  solely  out 
of  said  sixth  instalment  of  the  assessment  when  col- 
lected, and  further  that  the  bond  was  redeemable  at 
the  option  of  the  village  at  the  time  of  any  annual 
payment  of  interest,  after  twenty  days*  notice  by  pub- 
lication in  any  newspaper  published  in  Cook  county; 
that  eight  bonds,  known  as  *  *  Series  F ' '  bonds  and  ag- 
gregating $2,800,  were  issued  against  the  seventh  in- 
stalment of  the  assessment,  of  which  bonds  five  were 
for  $500  each,  and  three  were  for  $100  each;  that 
plaintiff  purchased  bond  No.  2  of  said  series  in  the 
open  market  for  value  and  before  maturity ;  and  that 
said  last-mentioned  bond  was  for  $500,  dated  August 
31,  1897,  and  maturing  December  31,  1904,  and  was 
payable  solely  out  of  said  seventh  instalment  when 
collected,  and  was  in  other  respects  similar  to  said 
bond  No.  4,  above  mentioned. 

It  further  appears  that  the  village  received  on  ac- 
count of  said  sixth  instalment  the  sum  of  $3,118.79, 
which  was  made  up  of  $2,813.68,  the  amount  of  said 
instalment  as  confirmed,  and  $305.11  interest  collected 
thereon,  and  to  this  amount  of  $3,118.79  was  added 
$129.33,  transferred  from  the  fifth  instalment,  making 
a  total  of  $3,248.12,  which  sum  was  all  that  the  village 
ever  collected  or  received  on  account  of  said  sixth 
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instalment,  and  which  stun  included  all  interest  legally 
collectible ;  that  this  sum  of  $3,248.12  was  all  paid  out 
by  the  village,  of  which  $2,357.34  was  paid  on  the 
principal  of  the  bonds.  Series  E,  issued  against  this 
instalment,  and  $890.78  as  interest  on  the  bonds ;  that 
the  interest  on  all  the  bonds  of  said  Series  E  was  paid 
by  the  village  and  that  the  principal  of  all  said  bonds 
was  paid  in  full,  except  bond  No.  4;  that  the  village 
redeemed  two  of  the  bonds  of  said  series  before  ma- 
turity, and  not  at  a  date  when  any  annual  payment  of 
interest  was  due,  viz. :  Bond  No.  3,  for  $500,  on  April 
12,  1900,  and  bond  No.  1,  for  $500,  on  February  11, 
1902 ;  that  at  the  maturity  of  the  bonds  of  said  series, 
December  31,  1903,  the  village  paid  the  principal  of 
bonds  Nos.  2  and  5,  for  $500,  each,  and  also  the  prin- 
cipal of  bonds  Nos.  6,  7  and  8  for  $100  each,  and  also 
the  accrued  interest  on  said  bonds  and  the  accrued  in- 
terest on  bond  No.  4 ;  that  on  January  3, 1904,  plaintiff 
presented  said  bond  No.  4  for  payment;  that  at  this 
time  there  was  in  the  village  treasurer's  hands  only 
the  sum  of  $57.34  to  the  credit  of  said  sixth  instal- 
ment ;  that  plaintiff  was  paid  said  sum  and  such  pay- 
ment was  indorsed  upon  the  bond  as  a  credit  upon  the 
principal  thereof,  but  the  village  refused  to  pay  plain- 
tiff the  balance  of  the  face  of  the  bbnd. 

It  further  appears  that  the  village  received  on  ac- 
count of  said  seventh  instalment  of  the  assessment  the 
sum  of  $3,029.92,  which  was  made  up  of  $2,813.68,  the 
amount  of  said  instalment  as  confirmed,  and  $216.24, 
interest  collected  thereon,  which  sum  of  $3,029.92  was 
all  that  the  village  ever  collected  or  received  on  ac- 
count of  said  seventh  instalment,  and  which  sum  in- 
cluded all  interest  legally  collectible;  that  said  sum 
of  $3,029.92  was  all  paid  out  by  the  village,  of  which 
$2,247.14  was  paid  on  the  principal  of  the  bonds,  Se- 
ries F,  issued  against  this  instalment,  and  $782.78  as 
interest  on  the  bonds;  that  the  interest  on  all  the 
bonds  of  said  Series  F  was  paid  by  the  village  and 
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that  the  principal  of  said  bonds  was  paid  in  full,  ex- 
cept bond  No.  2  for  $500  and  bond  No.  8  for  $100 ;  that 
the  village  also  redeemer!  two  of  the  bonds  of  this 
series  before  maturity,  viz.:  Bond  No.  5,  for  $500, 
on  February  16,  1900,  and  bond  No.  1,  for  $500,  on 
February  11,  1902;  that  at  the  maturity  of  the  bonds 
of  said  series,  December  31,  1904,  the  village  paid  the 
principal  pf  bonds  Nos.  3  and  4,  for  $500  each,  and 
also  the  principal  of  bonds  Nos.  6  and  7,  for  $100  each, 
and  also  the  accrued  interest  on  said  bonds  and  the 
accrued  interest  on  bonds  Nos.  2  and  8;  that  the  vil- 
lage also  paid  the  sum  of  $47.14  on  the  principal  of 
said  bond  No.  8  (not  now  in  question) ;  that  on  Janu- 
ary 3,  1905,  plaintiff  presented  said  bond  No.  2  for 
payment;  that  at  this  time  there  was  in  the  village 
treasurer's  hands  no  money  to  the  credit  of  said  sev- 
enth instalment  or  any  instalment,  and  the  village 
refused  to  pay  plaintiff  the  face  of  said  bond  or  any 
part  thereof. 

It  further  appears  that  all  bonds  issued  to  antici- 
pate the  collection  of  the  sixth  and  seventh  instal- 
ments of  said  assessment,  which  were  paid,  were  paid 
by  the  village  treasurer  in  the  regular  course  of  busi- 
ness; that  at  no  time  was  the  matter  of  the  payment 
of  any  of  said  bonds  brought  to  the  attention  of  the 
president  or  board  of  trustees  of  said  village  until 
after  January  3,  1905,  at  which  time  there  was  no 
money  in  the  village  treasury  available  for  the  pay- 
ment of  the  bonds  sued  upon ;  that  said  village  on  and 
since  January  3,  1905,  has  received  no  money  for  or 
on  account  of  said  assessment  or  any  instalment 
thereof;  and  that  no  part  of  said  assessment  or  any 
instalment  thereof  or  any  interest  thereon  remains 
uncollected. 

It  further  appears  that  on  July  6,  1897,  the  village 
adopted  a  resolution  assuring  certain  objectors,  who 
had  appealed  to  the  Supreme  Court,  that  if  they  would 
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dismiss  their  appeal  and  allow  the  improvement  to  he 
commenced  at  an  early  date  the  village  would  rehate 
proportionately  to  the  property  owners  the  excess  of 
the  assessment  over  and  above  the  actual  cost  of  the 
improvement  and  the  proper  costs  and  expenses  of  the 
assessment,  and  would  also  cause  to  be  rebated,  as  far 
as  possible,  the  accrued  interest  on  the  assessment, 
such  rebate  to  be  made  before  the  collection  of  the 
assessment,  provided  that  in  making  such  rebate 
ample  provision  should  be  made  to  take  care  of  the  in- 
terest on  the  bonds  and  to  cover  contingencies;  that' 
on  October  2,  1897,  the  village  adopted  a  resolution 
directing  the  finance  committee  and  the  village  attor- 
ney to  ascertain  and  adjust  the  amount  of  the  rebate  to 
be  returned  to  the  property  owners,  in  order  that  a 
certificate  might  be  issued  by  the  village  to  its  col- 
lector, authorizing  him  to  credit  such  rebate  on  the 
first  instalment;  and  that  on  October  17,  1897,  the 
village  adopted  a  resolution  authorizing  and  directing 
the  village  collector  to  make  a  reduction  of  forty-five 
per  cent,  on  the  first  instalment  on  each  description  of 
property  affected  by  said  assessment  (such  deduction 
not  to  apply  to  the  public  benefits  assessed  against 
the  village),  and  further  authorizing  and  directing 
said  collector  to  collect  interest  on  all  instalments 
from  and  including  June  1,  1897,  which  date  was  fixed 
as  the  day  upon  which  the  instalments  should  begin 
to  bear  interest,  and  stating  that  interest  which  had 
accrued  prior  to  June  1,  1897,  on  said  assessment 
should  be  rebated,  and  that  said  collector  should  act 
in  accordance  with  the  resolution.  Counsel  for  plain- 
tiff (appellee)  state  in  their  brief  and  argument  here 
filed: 

"The  45  per  cent,  abatement  of  the  first  instal- 
ment was  wholly  illegal,  but  the  appellee  cannot  take 
advantage  of  it  because  as  a  bondholder  he  is  interested 
in  this  action  only  in  the  amounts  actually  collected 
and  disbursed  on  the  sixth  and  seventh  instalments. 
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The  abatement  of  interest  on  all  instalments  which 
had  accrued  prior  to  June  1,  1897,  nullified  the  recital 
in  the  bond  that  interest  ran  from  December  29,  1896, 
and  was  also  illegal,  but  the  appellee  cannot  take  ad- 
vantage of  it  because  the  interest  so  abated  did  not 
reach  the  village  treasurer's  hands.'* 

The  defendant,  Village  of  Wilmette,  on  the  trial 
submitted  to  the  court  twelve  propositions  of  law. 
Nos.  1  to  4  inclusive  were  held  as  law.  But  the  court 
refused  to  hold  as  law  propositions  Nos.  5  to  12  in- 
clusive, to  which  rulings  the  defendant  excepted.  The 
court  in  effect  held,  by  the  refusal  of  the  5th  proposi- 
tion, that  there  had  been  a  wrongful  diversion  by  the 
village  of  a  part  of  the  funds  applicable  to  the  pay- 
ment of  the  bonds  and  interest  issued  against  the  6th 
and  7th  instalments  respectively;  by  the  refusal  of 
the  6th  proposition  that  all  the  moneys  collected  by 
the  village  had  not  been  lawfully  disbursed;  by  the 
refusal  of  the  7th  and  8th  propositions  that  it  was  not 
the  duty  of  the  village  treasurer  to  pay  at  maturity 
the  bonds,  issued  to  anticipate  the  collection  of  the 
6th  and  7th  instalments  respectively,  in  the  order  in 
which  they  were  presented,  so  far  as  the  funds  in  his 
hands  to  the  credit  of  said  respective  instalments 
would  reach ;  by  the  refusal  of  the  9th  and  10th  propo- 
sitions that  all  moneys  collected  by  the  village  on  said 
6th  and  7th  instalments,  respectively,  had  not  been 
lawfully  disbursed  prior  to  the  times  plaintiff  pre- 
sented bonds  No.  4,  Series  E,  and  No.  2,  Series  F,  and 
demanded  payment  thereof;  and  by  the  refusal  of  the 
11th  and  12th  propositions  that  the  village  is  generally 
liable  upon  said  two  bonds  because  of  the  failure  of 
the  village  treasurer  to  apply  the  6th  instalment 
moneys  pro  rata  upon  all  unpaid  6th  instalment  bonds, 
and  to  apply  the  7th  instalment  moneys  pro  rata  upon 
all  unpaid  7th  instalment  bonds.  The  court  ascer- 
tained what  was  the  proportionate  share  of  the  funds 
on  hand  to  the  credit  of  the  6th  instalment  belonging 
to  plaintiff,  as  the  holder  of  bond  No.  4,  Series  E,  on 
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December  31,  1903,  and  found  that  the  unlawful  with- 
holding of  that  share  began  JanuaBy  3,  1904,  when 
payment  thereof  was  refused,  and  allowed  interest, 
at  the  rate  of  five  per  cent,  per  annum,  on.  said  propor- 
tionate share  from  said  date  to  the  date  of  judgment. 
Said  share  and  interest  thereon  were  figured  at  the 
sum  of  $542.69.  The  court  also  ascertained  what  was 
the  proportionate  share  of  the  funds  on  hand  to  the 
credit  of  the  7th  instalment  belonging  to  plaintiff,  as 
the  holder  of  bond  No.  2,  Series  F,  on  December  31, 
1904,  and  found  that  the  unlawful  withholding  of  said 
share  began  January  3,  1905,  when  payment  thereof 
was  refused,  and  interest  at  said  rate  on  said  share 
from  said  date  to  the  date  of  judgment.  Said  share 
and  interest  thereon  were  figured  at  the  sum  of 
$508.05.  And  the  court  found  in  favor  of  the  plain- 
tiff for  $1,050.74,  which  is  the  total  of  said  two  sums, 
and,  after  overruling  a  motion  for  a  new  trial,  entered 
judgment  on  the  finding  against  the  village,  to  the 
entry  of  which  the  village  excepted.  No  complaint  is 
made  as  to  the  correctness  of  the  court's  figures,  but 
it  is  urged  that  the  court  erred  in  entering  in  this 
action  a  judgment  in  any  amount  against  the  village. 

Chables  H.  Jackson,  for  appellant. 

Henby  F.  Hawkins,  for  appellee ;  Geobgb  A.  Mason, 
of  counsel. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Counsel  for  the  respective  parties  agree  that  the 
action  of  assumpsit  for  money  had  and  received  is  an 
equitable  action  and  lies  to  recover  moneys  to  which  a 
plaintiff  is  equitably  entitled;  that  a  special  assess- 
ment when  collected  is  a  trust  fund ;  that  a  municipal- 
ity is  a  mere  instrumentality  for  the  collection  of 
such  assessment  and  its  proper  distribution  among  the 
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parties  equitably  entitled  thereto;  and  that  a  munic- 
ipality incurs  no  general  liability  except  where  it 
unlawfully  withholds  moneys  actually  collected  and 
equitably  due  the  contractor,  bondholder  or  property 
owner.  Counsel  for  the  village  does  not  deny  that  the 
second  and  succeeding  instalments  of  the  special  as- 
sessment in  question,  when  collected,  became  trust 
funds  for  the  retirement  of  the  bonds  issued  against 
said  instalments  respectively,  but  counsel  contends 
that  the  village,  as  trustee,  can  only  be  liable  for  the 
moneys  collected  on  the  sixth  and  seventh  instalments 
where  it  appears  it  has  diverted  such  moneys  to  pur- 
poses other  than  the  payment  of  the  bonds,  and  inter- 
est thereon,  issued  against  said  instalments  respect- 
ively, and  that  as  it  appears  from  the  stipulated  facts 
that  the  amounts  of  both  instalments  as  confirmed,  to- 
gether with  all  interest  thereon  legally  collectible,  have 
been  collected,  and  have  been  disbursed  only  for  the 
payment  of  bonds,  and  interest  thereon,  issued  against 
said  instalments  respectively,  the  village  is  not  liable 
to  plaintiff  in  this  action  in  any  amount  on  the  unpaid 
bonds  held  by  him.  In  other  words,  counsel  contends 
that  the  village,  as  trustee,  in  the  present  case  did  its 
full  duty  when  it  paid  bonds,  and  interest  thereon,  out 
of  the  proper  instalment  fund  in  the  order  of  presenta- 
tion to  the  extent  of  the  fund,  and  that  the  remedy  of 
plaintiff,  a  bondholder  who  did  not  present  his  bonds 
for  payment  until  after  other  bondholders  had  been 
paid  and  the  respective  funds  became  exhausted,  is 
by  way  of  a  supplemental  assessment. 

Counsel  for  plaintiff  argue  that  the  position  taken 
by  counsel  for  the  village  is  too  narrow;  that  it  as- 
sumes that  if  the  entire  trust  fund  of  a  particular  in- 
stalment of  an  assessment  is  used  in  the  payment  of 
bonds  and  interest  there  can  be  no  misappropriation 
of  the  funds ;  that  it  ignores  the  well-established  rules 
which  govern  in  the  disbursement  of  trust  funds ;  and 
that,  in  effect,  it  prefers  certain  claimants  to  the  fund, 
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who  happen  to  present  their  claims  first,  instead  of 
treating  all  claimants  having  equal  rights  alike. 
Counsel  further  argue  that  any  misappropriation  of 
the  fund  of  a  particular  instalment  of  an  assessment 
will  render  a  municipality  generally  liable;  that  this 
may  take  the  form  of  paying  bonds  or  vouchers  issued 
against  another  assessment,  or  of  paying  for  items  of 
work  and  labor  not  properly  chargeable  to  the  assess- 
ment, etc.;  or  that  it  may  take  the  form,  as  here,  of 
over-paying  interest  to  certain  interest  coupon  hold- 
ers, thereby  depleting  the  fund  available  for  the  pay- 
ment of  the  principal  of  the  bonds  issued  against  a 
particular  instalment.  And  counsel  contend  that 
under  the  provisions  contained  in  article  IX  of  the 
Cities  and  Villages  Act  (J.  &  A.  ^Tf  1388  et  seq.)  and 
sections  1,  2,  3  and  4  of  the  Act  of  June  17,  1893,  it 
was  evidently  contemplated  by  the  legislature  that 
each  instalment  of  an  assessment  should  constitute  a 
trust  fund  for  the  retirement  of  the  principal  of  the 
bonds  issued  against  such  instalment,  and  that  the 
interest  collected  on  each  instalment  should  constitute 
a  trust  fund  for  the  payment  of  the  interest  on  the 
bonds  issued  against  such  instalment;  in  other  words, 
that  the  instalment  is  pledged  to  the  retirement  of  the 
principal  of  the  bonds  issued  against  the  instalment 
and  that  the  interest  collected  on  the  instalment  is 
pledged  to  pay  interest  on  those  bonds. 

It  appears  from  the  stipulated  facts  in  the  present 
record  that  the  village  received  the  full  amount  of  the 
sixth  and  seventh  instalments  as  confirmed,  viz.: 
$2,813.68  for  each  instalment;  that,  as  the  bonds  is- 
sued against  each  instalment  amounted  to  $2,800,  the 
village  received  enough  from  each  instalment  to  pay 
the  principal  of  all  of  the  bonds  issued  against  the 
particular  instalment ;  that  the  village  received  $305.11 
as  interest  on  the  sixth  instalment,  which  was  all  that 
was  legally  collectible  from  the  property  owners  on 
said  instalment;  that  the  village  paid  out  $890.78  as 
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interest  on  all  the  bonds  issued  against  said  instal- 
ment; that  the  village  received  $216.24  as  interest  on 
the  seventh  instalment,  which  was  all  that  was  legally 
collectible  from  the  property  owners  on  said  instal- 
ment; and  that  the  village  paid  out  $782.78  as  inter- 
est on  all  the  bonds  issued  against  said  instalment.  It 
thus  appears  that  the  village  did  not  collect  enough 
money  in  interest  on  each  instalment  to  pay  all  the 
interest  (that  was  actually  paid  out)  on  the  bonds 
issued  against  each  instalment,  and  that  the  deficiency 
in  each  case  was  caused  thereby.  And  counsel  for 
plaintiff  contend  that  because  of  these  facts  it  was 
the  duty  of  the  village  to  see  to  it  that  the  principal  of 
plaintiff's  bonds  be  paid  in  full  out  of  the  proper  fund, 
as  well  as  the  principal  of  the  other  bonds  payable  out 
of  the  fund,  and  that  it  was  the  duty  of  the  village  to 
prorate  the  interest  actually  collected  from  the  prop- 
erty owners  among  the  coupon  holders  entitled  there- 
to, and  that  because  the  village  did  not  do  this,  but 
paid  the  bonds  and  interest  on  the  principle  "first 
come  first  served,''  it  is  liable  in  this  action  to  plain- 
tiff, as  the  holder  of  the  two  bonds  sued  on,  for  the 
plaintiff's  proper  proportionate  share  of  the  respect- 
ive funds. 

After  careful  consideration  we  have  reached  the 
conclusion  that,  under  the  facts  disclosed,  the  trial 
court  did  not  err  in  its  finding  and  that  the  judgment 
appealed  from  should  be  affirmed. 

In  Village  of  Wilmette  v.  People,  214  111.  107,  112, 
(which  was  an  action  arising  before  the  Act  of  June 
17,  1893,  was  passed)  it  is  said:  "The  interest  which 
the  holder  of  the  vouchers  was  entitled  to  receive  was 
that,  and  that  only,  which  the  statute  required  the 
property  holder  to  pay  in  order  to  discharge  the  lien 
against  his  property."  And  the  rule  seems  to  be 
firmly  established  that  it  is  the  duty  of  a  trustee,  in 
case  the  fund  in  his  possession  is  insufficient  to  satisfy 
all  the  claimants  having  equal  rights,  to  prorate  the 
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fnnd  among  them.  In  Colby  v.  Copp,  35  N.  H.  434, 
436,  it  is  said:  ''But  if  he  (the  trustee)  holds  the  dif- 
ferent claims  among  which  he  is  by  law  entitled  to 
make  the  appropriation,  not  in  his  own  right  but  as 
agent  or  trustee  for  others,  he  owes  to  them  the  duty 
to  make  a  just  and  reasonable  application  of  the 
money  according  to  their  respective  equitable  claims. 
Equality  is  equity  ordinarily  between  parties,  who 
stand  in  similar  relations.  The  general  rule,  there- 
fore, clearly  should  be,  that  when  an  agent  or  trustee 
receives  money  generally,  and  he  holds  claims  of  dif- 
ferent persons,  to  each  of  whom  he  is  under  the  same 
obligations,  he  should  apply  the  money  ratably  to  the 
discharge  of  all  the  claims,  and  this  obligation  would 
be  in  no  way  affected  by  the  circumstance  that  if  the 
debts  were  all  his  own,  he  would  have  the  undoubted 
right  to  apply  the  money  to  either  of  them  at  his  elec- 
tion.*' In  Hewitt  v.  Hayes,  205  Mass.  356,  365,  the 
court  says:  "If  the  total  amount  that  can  be  held 
by  all  the  claimants  who  are  entitled  to  a  charge  upon 
the  fund  thus  determined  exceeds  the  amount  of  the 
fund,  then  that  amount  is  to  be  divided  among  them 
in  proportion  to  the  amounts  of  their  respective 
charges."  In  27  Cyc,  page  1765,  it  is  stated:  "Sev- 
eral debts  or  claims,  all  equally  secured  by  the  same 
mortgage,  are  as  a  general  rule  entitled  to  share  ra- 
tably in  the  proceeds  of  its  foreclosure,  whether  they 
are  all  held  by  the  mortgagee,  or  belong  to  as  many 
different  owners,  •  *  *.  And  the  rule  is  applied  as 
between  the  holders  of  a  series  of  bonds  all  secured 
by  the  mortgage,  and  is  also  applied  for  the  benefit  of 
holders  of  interest  coupons  detached  from  the  bonds.'' 
In  Dillon  on  Municipal  Corporations,  vol.  2  (5th  Ed.) 
p.  1390,  sec.  893,  that  author  says:  "Under  special 
improvement  bonds  the  municipality  was  held  to  be  a 
statutory  trustee  for  collection,  bound  to  the  exercise 
of  due  diligence  to  collect  according  to  law,  enforcing 
the  same  through  municipal  machinery  as  an  agent 
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of  the  owners  of  the  bond  and  answerable  for  failure 
to  perform  this  duty,  or  not  paying  over,  or  failing 
to  pay  the  money  collected.  •  •  •  None  of  the 
bondholders  has  any  right  of  priority  in  the  fund 
derived  from  the  assessments.  This  is  a  trust  fund 
pledged  to  the  payment  of  all  of  the  bonds,  and  the 
right  of  the  holder  of  a  part  of  the  bonds  is  only  to 
such  portion  of  the  fund  realized  as  the  sum  of  his 
bonds  bears  to  the  entire  amount  of  the  issue  of 
bonds."  We  are  of  the  opinion  that  the  acts  of  the 
village  complained  of  amounted  to  a  wrongful  diver- 
sion or  misappropriation  by  the  village  of  plaintiff's 
proportionate  share  of  funds  collected  from  the 
sixth  and  seventh  instalments  of  said  assessment,  and 
that  the  village  is  liable  in  this  action  for  such  propor- 
tionate share.  In  Donohue  v.  Village  of  La  Grange, 
183  111.  App.  222,  226  (affirmed  263  111.  607),  this  court 
said:  **If,  however,  the  village  wrongfully  diverted 
any  of  the  special  fund,  or  used  it  to  pay  claims  not 
legally  chargeable  against  the  fund,  then  the  village 
is  liable  in  assumpsit  to  the  extent  of  such  wrongful 
use  or  payments,  to  the  person  to  whom  the  moneys 
so  used  were  rightfully  due.  Conway  v.  City  of  Chi- 
cago, 237  111  128.'' 

Counsel  for  the  village  further  urges  that  it  was 
impracticable  and  difficult  in  this  case  to  prorate  the 
interest  among  the  interest  coupon  holders.  We  do 
not  think  so.  The  village  treasurer  is  required  to  keep 
special  assessment  moneys  in  separate  funds  and  to 
keep  a  separate  account  of  each  fund.  Dolese  v.  Mc- 
Doug  all,  78  111.  App.  629,  644.  If  his  books  are  prop- 
erly kept  he  knows  at  the  end  of  any  year  how  much 
assessment  he  has  received  on  an  instalment,  and  how 
much  interest  thereon,  and  how  much  interest  on 
other  instalments.  When  interest  coupons  are  pre- 
sented he  can  easily  ascertain  whether  he  can  pay 
them  in  full  or  whether  he  must  prorate  the  interest 
fund.    And  we  do  not  think  that  it  is  material  that 
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the  village  treasurer  did  not  know  who  owned  the  out- 
standing bonds,  or  that  the  matter  of  the  payment  of 
any  of  the  bonds  was  not  brought  to  the  attention  of 
the  board  of  trustees  until  after  January  3,  1905.  The 
village  treasurer  knew  what  bonds  were  unpaid  and 
how  much  was  on  hand  to  the  credit  of  each  fund,  and 
the  village  through  its  treasurer  made  the  payments 
at  its  peril. 

Counsel  for  the  village  says  that  if  municipalities 
are  required  to  apportion  the  fund  on  hand,  in  cases 
where  deficiencies  exist,  instead  of  being  required  to 
levy  a  supplemental  assessment,  difficult  questions 
will  arise  in  the  administering*  of  these  funds.  And 
counsel  asks  what  would  be  the  duty  of  the  village 
treasurer  in  case  certain  lands  were  sold  at  tax  sale 
for  delinquent  special  assessments  and  certificates  of 
sale  issued  to  the  village?  This  question  does  not 
arise  on  this  record.  And  whether  a  supplemental  as- 
sessment would  lie  is  not  now  material.  The  question 
is,  was  there  an  improper  distribution  or  diversion 
of  certain  funds  of  the  original  assessment  as  col- 
lected! Under  the  facts  disclosed  we  think  the  vil- 
lage misapplied  the  trust  funds  of  the  two  instalments 
in  question  by  paying  out  more  interest  than  was  col- 
lected from  the  property  owners,  which  it  had  no  right 
to  do  to  the  prejudice  of  plaintiff,  and  to  that  extent 
it  faited  in  its  duty  as  trustee  and  should  account  to 
plaintiff  in  this  action  for  his  proportionate  share  of 
said  funds. 

While  it  is  true  that  special  assessment  bonds  are 
not  negotiable  and  the  bondholder  has  no  greater 
rights  than  the  contractor  to  whom  they  were  issued 
{Northern  Trust  Co.  v.  Village  of  Wilmette,  220  111. 
417 ;  National  Bank  of  La  Crosse  v,  Petterson,  200  111. 
215),  we  do  not  think  that  this  should  abrogate  the 
equitable  doctrine  as  to  the  duty  of  a  trustee  to  pro- 
rate trust  funds  and  the  corresponding  right  of  vari- 
ous beneficiaries  standing  in  similar  relations  to  be 
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treated  alike.  If  the  contractor,  or  one  purchasing 
from  him,  holds  all  the  bonds,  there  is  no  necessity 
for  the  application  of  said  doctrine  of  prorating,  but  it 
would  be  applicable  if  there  was  more  than  one  con- 
tractor, and  no  good  reason  is  perceived  why  it  should 
not  be  applicable  to  several  persons  who  have  pur- 
.  chased  bonds  which  were  originally  issued  to  one  con- 
tractor. 

By  section  2  of  the  Act  of  July  1,  1893,  the  corpo- 
rate authorities,  issuing  bonds  such  as  were  issued  in 
this  case,  are  given  the  privilege  of  redeeming  the 
bonds  at  the  time  of  any  annual  payment  of  interest 
upon  twenty  days^  notice  by  publication,  and  by  sec- 
tion 4  of  said  act  it  is  provided  that  any  property 
owner  may  pay  his  assessment  wholly  or  in  part  with 
the  bonds  issued  under  the  act  on  account  of  such  as- 
sessment, and  that  in  maldng  such  payment  such 
bonds  shall  be  taken  at  their  par  value  and  interest 
accrued  to  the  date  of  making  the  same.  Counsel  ar- 
gues that  f tom  these  provisions  it  would  appear  that 
it  was  not  the  theory  of  the  law  that  there  should  be 
any  prorating  of  the  bonds  or  interest  under  any  cir- 
cumstances. We  do  not  think  that  this  follows.  And 
it  does  not  appear  frond  this  record  that  any  of  the 
bonds  redeemed  before  maturity  were  redeemed  on 
any  annual  interest  payment  dates  or  after  a  proper 
notice.  Neither  does  it  appear  that  any  property 
owner  purchased  any  of  the  bonds  and  paid,  or  at- 
tempted to  pay,  his  assessment  wholly  or  in  part  there- 
with. While  the  statute  (section  56,  ch.  24,  Kurd's  B.  S. 
1895,  J.  &  A.  T[  1482)  gave  to  the  property  owner  the 
option  to  pay  any  instalment  or  instalments  which  may 
have  been  assessed  against  his  land,  at  any  time  be- 
fore maturity  and  thereby  stopping  the  further  run- 
ning of  interest,  and  while  it  would  appear  that  it  was 
the  intention  that  bonds  issued  against  any  instalment 
should  be  paid  in  full  as  soon  as  there  was  money 
available  for  that  purpose,  it  nevertheless  appears 
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from  the  facts  in  this  record  that  when  plaintiff  pre- 
sented his  6th  instalment  $500  bond  for  payment  a 
day  or  two  after  its  maturity  there  was  only  the  sum 
of  $57.34  left  in  the  fund  for  the  payment  of  the  prin- 
cipal of  the  bond,  and  when  he  presented  his  7th  in- 
stalment $500  bond  for  payment  there  was  nothing  left 
in  that  fund.  And  it  does  not  appear  that  this  was 
occasioned  through  any  fault  of  plaintiff.  It  is  true 
that  plaintiff  was  paid  more  interest  on  his  bonds  than 
his  pro  rata  share,  but  counsel  for  plaintiff  state  that 
such  excess  interest  so  paid  was  taken  into  considera- 
tion by  the  court  in  reaching  the  finding  made  in  this 
case,  and  no  complaint  is  made  by  counsel  for  the 
village  as  to  amount  of  the  finding. 

Counsel  for  the  village  further  argues  that  this 
judgment  must  be  paid  out  of  the  general  funds  of  the 
village  and  that  the  present  board  of  trustees  cannot 
lawfully  use  moneys  raised  by  general  taxation  to  pay 
any  part  of  the  special  assessment  bonds  sued  upon. 
We  think  it  is  a  sufficient  answer  to  say  that  such  gen- 
eral funds  would  not  be  used  to  pay  special  assessment 
bonds  as  such  but  to  pay  a  judgment  based  on  a  vio- 
lation of  the  duty  of  the  village  as  trustee.  City  of 
Chicago  v.  McNichols,  98  111.  App.  447. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Hugo  Oppenheim  and  Bernard  Strauss,  trading  as 
Oppenheim  &  Strauss,  Defendants  in  Error,  r.  J. 
H.  Mower,  PlaintilT  in  Error. 

Gen.  No.  20,231.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Affirmed  in  opinion  filed  April  13,  1916,  and 
reversed  and  remanded  in  rehearing  opinion  filed  June  4,  1916. 

Statement  of  the  Case. 

The  action  in  this  case  was  started  in  the  court  be- 
low to  recover  for  goods,  wares  and  merchandise  sold 
and  delivered  by  Oppenheim  &  Strauss,  a  corporation. 
After  a  hearing,  the  trial  court,  on  February  2,  1914, 
entered  a  finding  against  the  defendant  and  in  favor 
of  Oppenheim  &  Strauss,  a  corporation,  and  upon  this 
finding  a  judgment  was  entered  on  the  same  day.  On 
February  5th,  three  days  after  judgment  had  been 
entered,  the  attorney  for  the  plaintiff,  on  due  notice 
given  the  defendant,  the  plaintiff  in  error  here,  ap- 
peared and  moved  the  court  upon  his  unsworn  state- 
ment alone  to  enter  an  order  amending  the  prcecipe, 
statement  of  claim,  summons,  record  and  entry  of 
judgment  by  striking  from  all  the  papers  and  record 
the  words,  '^a  corporation,"  as  a  description  of  the 
plaintiff  below,  and  inserting  instead  the  words 
''Hugo  Oppenheim  and  Bernard  Strauss,  a  Co-part- 
nership, trading  as  Oppenheim  &  Strauss. ' '  The  court 
sustained  the  motion  and  ordered  the  amendments 
and  the  judgment  to  be  corrected. 

MosES^  Rosenthal  &  Kennedy,  for  plaintiff  in  error. 

S.  B.  Clute,  for  defendants  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

Judgments,  §  84^ — when  amendment  not  alloioahle.  The  amend- 
ment of  a  judgment  three  days  after  its  entry  so  as  to  make  it 
nm  in  favor  of  "Hugo  Oppenheim  and  Bernard  Strauss,  a  Co-part- 
nership, trading  as  Oppenheim  &  Strauss"  instead  of  being  in  favor 
of  "Oppenheim  A  Strauss,  a  corporation"  is  not  an  amendment  for 
a  defect  or  imperfection  in  matter  of  form  and  is,  therefore,  not 
authorized  by  the  Statute  of  Amendments  and  Jeofails  (J.  A  A. 
1  301). 


Antanas  Blmkus  for  use  of  Eva  Zauninte,  Appellee, 
T.  A.  Olszewski,  trading  as  A.  Olszewski  Bank, 
Appellant. 

Gen.  No.  20,619.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  Of  Cook  county;  the  Hon.  David 
T.  Smiley,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  AfDrmed.  Opinion  filed  May  11,  1915. 
Rehearing  granted  and  opinion  filed  June  4,  1916. 

Statement  of  the  Case. 

Action  by  Antanas  Eimkus,  for  the  use  of  Eva 
Zauninte,  plaintiff,  against  A.  Olszewski,  trading  as 
A.  Olszewski  Bank,  defendant,  to  recover  the  amount 
of  a  savings  account  deposited  by  plaintiff  with  de- 
fendant. 

The  evidence  showed  that  the  account  was  assigned 
verbally  by  plaintiff  to  Eva  Zauninte  for  a  valuable 
consideration  and  that  the  passbook  showing  the  ac- 
count was  delivered  to  her  by  him. 

From  a  judgment  for  plaintiff  entered  on  the  verdict 
of  the  jury,  defendant  appeals. 

*8«e  nilnois  Notes  DicMt,  Vols.  XI  to  XV,  and  CvmiibitlTe  Quarterly, 
topie  wad  lecUwi  Bomber. 
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PangburD  v.  Knickerbocker  Ice  Co.,  193  IlL  App.  50. 

Anthony  A.  Slakis,  for  appellant;  William 
SoHwsMM^  of  counsel. 

Charles  C.  Bodenstab,  for  appellee. 

Mb.  Justice  Smith  deUvered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Banks  and  banking,  |  200* — when  parol  transfer  sufficient  to  pass 
title  to  savings  account.  A  parol  transfer  of  a  savings  account,  ac- 
companied by  delivery  of  the  pass  book  and  for  a  valuable  consider- 
ation, of  which  the  banker  has  notice,  is  sufficient  to  transfer  title 
to  the  transferea 


Florence  A.  Pangburn,  Administratrix,  Appellee,  t. 
Knickerbocker  Ice  Company,  Appellant. 

Gen.  No.  20,900.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  June  10,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Florence  A.  Pangburn,  administratrix  of 
the  estate  of  John  Franklin  Pangburn,  deceased,  plain- 
tiff, against  Knickerbocker  Ice  Company,  a  corpora- 
tion, and  Levi  &  Company,  defendants,  to  recover  for 
the  wrongful  death  of  plaintiff's  intestate.  The  action 
was  dismissed  as  to  defendant  Levi  &  Company  and 
there  was  a  verdict  and  judgment  for  plaintiff  against 
defendant  ice  company,  for  $8,000,  from  which  defend- 
ant appeals. 

*see  nilnois  Notes  Dl^eit,  Voli.  XI  to  XV,  and  CumiilatlTe  Qmrtorly,  aame 
topio  and  aection  number. 
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The  facts  were  as  follows:  Levi  &  Company  were 
in  control  of  an  ice  house  in  which  the  defendant  ice 
company  delivered  ice  through  a  door  in  the  east  end 
of  the  building  near  the  roof.  The  building  had  a  flat 
roof  and  immediately  over  the  door  was  a  six  by  six 
beam  eighteen  feet  long,  which  was  securely  fastened 
to  the  roof.  The  east  end  of  this  beam  extended  about 
two  feet  beyond  the  building.  The  beam  did  not  ex- 
tend out  far  enough  from  the  building,  and  perhaps 
the  chain  from  which  the  pulley  block  was  suspended 
did  not  raise  the  pulley  block  high  enough  to  permit 
the  ice  brought  up  by  the  tackle  to  go  in  at  the  door, 
and  a  plank  four  feet  three  and  one-half  inches  long 
was  nailed  to  the  top  of  the  beam,  the  east  end  of 
which  extended  east  of  the  east  end  of  the  beam  eight- 
een inches,  leaving  two  feet  nine  and  one-half  inches  of 
the  plank  resting  on  and  nailed  to  the  beam.  On  top 
of  this  plank  a  block  of  wood  was  placed  and  the  chain 
from  which  the  pulley  block  was  suspended  was  passed 
around  the  block  and  plank  a  few  inches  east  of  the  east 
•end  of  the  beam.  The  beam,  plank  and  block  on  top  of 
the  plank  had  been  in  the  position  described  at  least 
eighteen  years  before  the  accident.  During  all  this  time 
the  defendant  provided  the  pulley  block,  rope,  tongs  and 
other  appliances  for  raising  the  ice  and  attached  the 
pulley  block  to  the  chain.  The  defendant  ice  company 
and  it  alone  used  the  beam,  plank,  chain,  pulley  block 
and  tackle  for  the  purpose  of  raising  ice.  On  the  day 
of  the  accident,  certain  of  the  ice  company 's  employees, 
including  the  deceased,  were  engaged  in  unloading  a 
car  of  ice  which  stood  just  east  of  the  ice  house,  and 
hoisting  ice  by  means  of  the  tackle  and  putting  it  into 
the  ice  house  through  the  door  above  mentioned.  In 
this  work  a  horse  was  used  to  hoist  the  ice.  In  doing 
so  it  was  found  that  the  ice  could  not  be  raised  high 
enough  to  go  in  at  the  door  without  the  pulley  block 
striking  against  the  plank  from  which  it  was  suspended. 
About  one-third  of  the  carload  of  ice  had  been  raised 
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before  the  accident,  and  each  time  that  ice  was  hoisted 
the  pulley  block  struck  against  the  beam  with  such 
force  as  to  cause  a  jar,  and  the  ice  company's  superin- 
tendent decided  that  the  trouble  should  be  remedied 
and  directed  the  deceased  to  go  up  on  the  roof  and  rem- 
edy it.  In  obedience  to  the  order,  deceased  went  on 
the  roof  and  attempted  to  remedy  the  trouble  by  in- 
serting another  block  of  wood  between  the  chain  and 
the  block  of  wood  over  which  it  passed,  for  the  purpose 
of  raising  the  chain  and  the  pulley  block  suspended  from 
it.  The  deceased  inserted  a  block  of  wood  under  the 
chain  and  signaled  the  men  below  to  hoist  the  ice.  He 
then  laid  down,  either  on  or  alongside  of  the  beam 
and  plank  with  one  hand  resting  on  the  plank  and  with 
his  head  and  body  extended  about  a  foot  from  the 
building  so  that  he  could  see  as  the  ice  was  hoisted 
whether  the  trouble  had  been  remedied.  When  a  lot 
of  ice  had  been  hoisted  to  within  a  few  feet  of  the 
door,  the  strain  on  the  projecting  east  end  of  the  plank 
pulled  that  part  of  the  plank  which  was  nailed  to  the 
beam  loose  from  the  beam,  and  the  plank,  chain,  pulley 
block,  ice,  etc.,  fell  to  the  ground,  a  distance  of  thirty- 
five  or  forty  feet,  carrying  with  them  plaintiff's  intes- 
tate, and  in  the  fall  he  was  so  injured  that  he  died 
from  the  effect  of  his  injuries. 

The  plank  did  not  break,  but  the  strain  on  the  outer 
end  of  the  plank  acting  on  the  end  of  the  beam  to 
which  the  plank  was  nailed,  as  a  fulcrum,  pulled  that 
part  of  the  plank  which  was  nailed  to  the  beam  loose 
from  the  beam  and  permitted  the  plank  and  appliances 
attached  to  it  to  fall  to  the  ground.  An  examination 
of  the  plank  and  beam  showed  that  the  plank  was 
rotten ;  that  a  part  of  the  nails  by  which  it  was  fastened 
to  the  beam  were  pulled  through  the  plank  and  re- 
mained sticking  in  the  beam,  and  other  nails  were 
pulled  out  of  the  beam  and  remained  in  the  plank.  The 
position  of  the  deceased  on  or  alongside  of  the  plank 
did  not  tend  to  pull  the  plank  loose  from  the  beam,  for 


Chicago — ^Pibst  District — June,  1915.  53 


Pangburn  v.  Knickerbocker  Ice  Co.,  193  111.  App.  50. 

his  weight  rested  on  that  part  of  the  plank  which  was 
nailed  to  the  beam  and  not  on  that  part  of  the  plank 
which  extended  beyond  the  end  of  the  beam. 

The  jury  returned  two  verdicts,  one  finding  Levi  & 
Company  guilty  and  assessing  plaintiff's  damages  as 
against  them  at  $3,000 ;  the  other  finding  the  ice  com- 
pany guilty  and  assessing  plaintiff's  damages  against 
it  at  $5,000.  The  record  showed  that,  *  *  thereupon,  the 
trial  judge  orally  instructed  the  jury  that  there  was  a 
mistake  in  the  rendering  of  the  verdict,  and  stated 
orally  and  not  in  writing  that  if  they  found  all  the 
defendants  guilty  all  must  be  included  in  one  verdict, 
and  they  should  then  assess  whatever  damages  they, 
the  jury,  found  from  the  evidence  and  under  the  in- 
structions of  the  court  the  plaintiff  has  sustained.  The 
trial  judge  then  directed  the  jury  orally  to  return  and 
bring  in  such  a  verdict,  all  of  which  was  done  in  the 
absence  of  the  defendant,  etc.  *  •  •  Thereupon, 
the  jury  returned  into  the  court  and  presented  to  the 
court  the  following  verdict,  signed  by  all  the  jurors: 
*We,  the  jury,  find  the  defendants  guilty  and  assess 
the  plaintiff's  damages  at  the  sum  of  $8,000.'  And  as 
soon  as  the  said  proceedings  came  to  the  knowledge 
of  the  Knickerbocker  Ice  Company  it  then  and  there 
by  its  counsel  excepted  to  said  procedure,  etc."  The 
court  sustained  the  motion  of  Levi  &  Company  for  a 
new  trial  and  the  suit  was  then  dismissed  as  to  them, 
and  denied  the  ice  company's  motion  for  a  new  trial 
and  entered  judgment  on  the  verdict  against  the  ice 
company. 

McKiNL.EY  &  HANSEiir,  aud  Winston,  Payne,  Strawn 
&  Shaw,  for  appellant ;  Edwabd  W.  Everett,  of  counsel. 

James  C.  McShane,  for  appellee. 

Mb.  Justice  Bakes  delivered  the  opinion  of  the  court. 
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Abstract  of  the  Decision. 

1.  Masteb  awd  servant,  S  188* — when  master  Jiahle  for  injury  to 
servant  acting  in  ohedience  to  its  order,  Eyidence  in  an  action  to 
recover  for  the  death  of  an  employee  caused  by  a  fall  from  a  roof, 
examined  and  held  to  warrant  a  finding  that  the  employee  had  gone 
on  the  roof  in  obedience  to  an  order  of  the  master  to  remedy  a  de- 
fect in  a  hoisting  apparatus  affixed  to  the  roof. 

2.  Master  and  servant,  §  167* — lohen  master  chargeable  vMh 
notice  of  defect  in  appliance.  Evidence,  in  an  action  to  recover  for 
the  death  of  an  employee  alleged  to  have  been  caused  by  the  fall  of 
a  defectively  fastened  hoisting  appliance,  examined  and  held  to  war- 
rant a  finding  that  the  master  knew  or  by  the  exercise  of  due  care 
care  could  have  learned  that  the  appliance  was  so  unsecurely  fast- 
ened that  it  was  liable  to  be  pulled  loose. 

3.  Master  and  servant,  \  125* — what  degree  of  care  owed  hy  mas- 
ter as  to  safety  of  appliaf^ces,  A  master  who  employs  in  his  work 
a  hoisting  appliance,  consisting  of  a  beam  projecting  from  a  roof 
and  having  attached  to  and  projecting  from  it  a  plank,  owes  its 
employees  the  duty  of  exercising  ordinary  care  to  keep  the  beam  and 
plank  in  a  reasonably  safe  condition. 

4.  Master  and  servant,  S  134* — when  master  guilty  of  negligence 
in  using  defective  appliance.  In  an  action  to  recover  for  the  death 
of  an  employee  alleged  to  have  been  caused  through  the  fall  of 
part  of  a  hoisting  appliance,  consisting  of  a  beam  and  plank  fastened 
together,  the  evidence  examined  and  held  to  warrant  a  finding  that 
the  master  was  guilty  of  negligence  in  permitting  the  plank  to  be 
and  remain  unsecurely  fastened  to  the  beam. 

5.  Master  and  servant,  $  698* — when  risk  not  assumed  by  serV' 
ant.  In  an  action  to  recover  for  the  death  of  an  employee  alleged 
to  have  been  caused  by  the  fall  of  a  defective  hoisting  appliance,  evi- 
dence examined  and  held  not  to.  warrant  a  finding  that  the  employee 
assumed  the  risk  of  the  fall  of  the  appliance. 

6.  Master  and  servant,  S  699* — when  servant  not  guilty  of  oof^ 
tributory  negligence.  In  an  action  to  recover  for  the  death  of  an 
employee  alleged  to  have  been  caused  by  the  fall  of  a  defective  hoist- 
ing appliance  which  he  was  on  the  roof  adjusting  in  obedience  to 
the  master's  order,  evidence  examined  and  held  not  to  warrant  a 
finding  that  the  employee  was  guilty  of  contributory  negligence. 

7.  Master  and  servant,  §  161* — when  duty  of  inspecting  applU 
ances  on  master  and  not  on  servant.  The  duty  of  inspecting  a 
hoisting  appliance  which  the  master  used  in  his  business  is  on  the 
master  and  not  on  the  servant,  and  the  latter  has  the  right  to  as- 
sume, in  the  absence  of  anything  tending  to  the  contrary,  that  it  is 

•See  nilnois  Notes  Divest,  Vols.  XI  to  XV,  and  CumiilatlTe  Qnaiteriy,  ammm 
topic  and  leGtloii  number. 
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securely  fastened  when  he  goes  on  It  to  adjust  jt  In  obedience  to 
the  master's  orders. 

8.  iNSTBUcnoKs,  S  166* — when  orfil  instruction  as  to  form  of  ver- 
dict not  error.  Where,  In  an  action  against  two  defendants  to  re- 
cover for  the  death  of  plaintiff's  intestate,  the  Jury  returns  two 
verdicts,  one  finding  one  defendant  guilty  and  assessing  the  damages 
againftt  it  at  a  certain  sum,  and  the  other  finding  the  other  defendant 
guilty  and  assessing  the  damages  against  It  at  a  different  sum,  it 
is  not  error  for  the  court  to  instruct  the  Jury  orally,  and  In  the 
absence  of  defendants,  that  if  they  should  find  all  the  defendants 
guilty,  all  must  be  Included  in  one  verdict  and  they  should  then 
assess  whatever  damages  they  should  find,  from  the  evidence  and 
under  the  instructions,  the  plaintiff  had  sustained  and  that  they 
should  return  and  bring  in  such  a  verdict 


In  re  Estate  of  Warren  Springer,  Deceased. 

Appeal  of  Marguerite  Springer,  Executrix,  Appellant, 

T.  Wallace  L.  DeWolf  et  aL,  Appellees. 

Gen.  No.  20,930. 

Estoppel,  i  51* — when  executrix  estopped  to  contest  order  direct- 
ing payment  of  claim.  When,  on  a  citation  issued  to  an  executrix 
to  show  cause  why  the  executrix,  who  had  filed  an  account  showing 
a  deficiency  of  personalty,  should  not  sell  the  realty  to  pay  debts,  the 
executrix  stated  that  realty  was  Incumbered  and  that  the  holder  of 
the  Incumbrance  was  willing  to  lend  her  on  the  realty  an  amount 
sufficient  to  pay  all  debts  of  the  estate  and  that  the  realty  was  worth 
more  than  the  amount  of  the  loan,  and  does  effect  the  loan  and  pay 
off  aU  of  the  debts  with  the  exception  of  a  Judgment  claim,  allowed 
and  ordered  paid  by  the  Probate  Court,  based  on  a  Judgment  from 
which  no  appeal  was  taken  and  to  reverse  which  no  writ  of  error 
was  sued  out,  she  is  estopped  by  her  conduct  to  claim  that  the 
only  resource  of  such  claimant  is  by  a  proceeding  to  compel  the  sale 
of  the  realty  to  pay  debts. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoKOEE,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Aflirmed.    Opinion  filed  June  10,  1915. 
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Eugene  M.  Bumphbey,  for  appellant. 

Geobge  W.  Wilbub  and  William  T.  Alden,  for  ap- 
pellees. 

Mb.  Justice  Bakbb  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
aflSrming  an  order  of  the  Probate  Court  which  directed 
the  appellant,  Marguerite  Springer,  as  executrix  of  the 
will  of  Warren  Springer,  deceased,  to  pay  the  claim 
of  appellees  which  was  allowed  by  the  Probate  Court 
July  24,  1912,  for  $25,190.97,  as  of  Class  7,  to  be  paid 
in  due  course  of  administration. 

In  obedience  to  an  order  of  the  Probate  Court  the 
executrix  filed  June  2,  1913,  a  just  and  true  account 
of  the  estate  of  Warren  Springer,  exhibiting  a  defi- 
ciency of  personal  assets  of  $42,036.58,  which  was  on 
the  same  day  approved.  One  of  the  liabilities  shown 
by  such  account  was  that  of  appellees  for  $25,190.97. 
William  T.  Alden,  a  creditor  of  the  estate  of  Warren 
Springer,  caused  a  citation  to  issue  commanding  the 
executrix  to  show  cause  why  she  did  not  sell  real  estate 
to  pay  debts.  In  answer  to  this  citation  the  executrix 
stated  that  the  real  estate  was  incumbered  for  $211,000 ; 
that  the  holder  of  such  incumbrance  was  willing  to 
lend  her  $300,000  on  such  real  estate  as  security  to 
be  used  in  paying  claims  against  the  estate  of  Warren 
Springer ;  that  the  value  of  said  real  estate  was  much 
more  than  $300,000,  and  such  loan  would  be  sufficient 
to  pay  all  debts  due  from  deceased. 

The  executrix  was  the  devisee  of  said  real  estate  and 
the  loan  of  $300,000  was  obtained  by  her  on  the  security 
of  such  real  estate.  Out  of  this  sum  she  paid  the  debts 
due  from  deceased  with  the  exception  of  that  due 
appellees,  and  deposited  $30,000  of  the  money  so 
borrowed  with  the  Chicago  Title  &  Trust  Company  to 
secure  it  on  a  guaranty  of  title  against  liability  to  pay 
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appellees  their  claim  for  $25,190.97  and  interest,  and 
applied  to  her  own  use  nearly  $30,000. 

Appellees  then  filed  in  the  Probate  Court,  pursuant 
to  notice,  their  petition  setting  up  the  facts  above 
stated,  and  praying  that  said  Marguerite  Springer  be 
ordered  without  delay  to  pay  them  the  amount  of  their 
judgment  against  said  estate  for  $25,190.97  and  inter- 
est. The  answer  of  Marguerite  Springer  consists  of 
an  attack  on  the  judgment  and  the  statement  that  there 
is  no  sufficient  showing  that  she  has  money  to  pay  the 
claim. 

The  Probate  Court  entered  an  order  that  Marguerite 
Springer  as  executrix  pay  to  appellees  *the  amount  of 
their  claim  as  allowed  with  interest  within  twenty  days. 
It  was  from  this  order  that  the  appeal  to  the  Circuit 
Court  was  taken.  On  the  hearing  in  that  court  the 
order  of  the  Probate  Court  was  afiirmed  and  the  ap- 
pellant here  ordered  to  pay  to  the  appellees  here  the 
amount  of  their  claim  as  allowed  by  the  Probate  Court 
against  the  estate  of  Warren  Springer  within  twenty 
days  with  interest  from  July  24,  19J2,  and  from  this 
order  and  judgment  the  present  appeal  was  taken. 

Appellant  was  excused  from  selling  the  real  estate  to 
pay  debts,  on  her  statement  that  if  so  excused  she 
would  secure  a  loan  of  $300,000,  which  would  be  suffi- 
cient to  pay  all  the  debts  due  from  said  estate.  She 
did  procure  the  loan,  but  instead  of  using  all  of  the 
amount  so  borrowed  to  pay  the  debts  of  the  estate,  she 
applied  nearly  or  quite  $30,000  to  her  own  use  and  now 
insists  that  the  only  recourse  of  appellees  is  to  in- 
stitute a  proceeding  to  coerce  her  to  sell  real  estate  to 
pay  debts. 

We  think  that  she  is  estopped  by  her  conduct  from 
asserting  that  the  order  of  the  Probate  Court  directing 
her  to  pay  said  claim  was  improperly  entered  and  that 
the  only  recourse  against  her  now  is  to  institute  an- 
other proceeding  to  coerce  her  to  file  a  petition  to  sell 
real  estate  to  pay  debts.     The  claim  which  she  has 
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failed  and  refused  to  pay  is  based  on  the  judgment  of 
the  Circuit  Court  of  May  27,  1912,  a  judgment  from 
which  no  appeal  was  taken  and  no  writ  of  error  prose- 
cuted to  reverse.  That  judgment  was  amended  in  form 
only  and  remains  in  fuU  force.  It  is  final  and  conclu- 
sive against  the  appellant  on  the  question  of  the  valid- 
ity of  the  claim  of  appellees  against  the  estate  of 
Warren  Springer.  The  amount  of  that  judgment  in- 
cluding interest  from  May  27  to  July  24,  1912,  was 
$25,190.97,  and  for  that  sum  it  was  allowed  as  a  claim 
against  the  estate,  and  the  executrix  in  her  just  and 
true  account  included  such  claim  as  a  liability  of  the 
estate. 

The  order  of  the  Circuit  Court  entered  October  29, 
1913,  afl5rming  the  order  of  the  Probate  Court  ap- 
pealed from  was  proper,  as  was  the  order  and  judg- 
ment that  appellant  pay  to  appellees  the  amount  of 
their  claim  of  $25,190.97  against  the  estate  of  Warren 
Springer,  With  interest,  and  the  same  is  affirmed. 

Affirmed. 


Marguerite  Springer,  Executrix,  Appellant,  y,  Wallaee 

L.  DeWolf  et  al..  Appellees. 

Gen.  No.  20,928.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.     Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Claim  by  Wallace  L.  DeWolf,  Mary  F.  Kellogg  and 
Lucy  E.  Bell,  against  the  estate  of  Warren  Springer, 
deceased,  and  Marguerite  Springer,  as  executrix  of  the 
will  of  said  Warren  Springer,  defendants. 
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May  27, 1912,  a  judgment  was  entered  in  the  Circuit 
Court  in  favor  of  plaintiffs  against  defendants.  After 
the  expiration  of  the  judgment  term  the  judgment  was 
amended  by  striking  out  the  words,  *' Estate  of  War- 
ren Springer,  deceased,  *'  and  adding,  **as  a  claim  of 
the  seventh  class,  to  be  paid  in  due  course  of  admin- 
istration. '  ^  From  this  order  an  appeal  was  taken  and 
the  order  was  aflfirmed  by  Branch  B  of  this  Court. 
DeWolf  V.  Springer,  190  111.  App.  116.  Before  the 
amendment  was  made,  a  copy  of  the  judgment  was  filed 
in  the  Probate  Court  as  a  proof  of  the  claim  of  the 
plaintiffs  in  the  judgment  against  the  estate  of  Warren 
Springer.  After  the  judgment  was  amended  the  claim- 
ants were  given  leave  to  file  an  amendment  to  their 
proof  of  claim  as  of  the  date  of  filing  such  claim.  From 
this  order  an  appeal  was  taken  by  the  executrix  of 
the  will  of  Warren  Springer  to  the  Circuit  Court,  where 
the  order  appealed  from  was  ''confirmed''  and  leave 
given  to  file  as  an  amendment  to  their  proof  of  claim 
filed  in  the  Probate  Court,  a  copy  of  the  order  amend- 
ing the  judgment.  From  this  order  and  judgment,  the 
executrix  appeals.  See  Springer  v.  DeWolf,  post,  p. 
60. 

EuGBKB  M.  BuMPHRBY,  foT  appellant. 

Oboboe  W.  WrLBiTR  and  Wnj.iAM  T.  Alden,  for  ap- 
pellees. 

Mb.  Jxtsticb  Bakbb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision, 

ExcctrroBS  and  admi^^istratoes,  S  227* — when  amendment  of  proof 
of  claim  properly  allowed.  Following  the  decision  in  DeWolf  v. 
Springer,  190  111.  App.  116»  held  that  the  amendment  of  the  proof 
of  claim  involved  was  properly  allowed. 


•ftw  Illlnote  Notes  DIffeit,  Vols.  XI  to  XV,  ftnd  Cumulative  Qnarterlj,  same 
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Marguerite  Springer,  Executrix,  Appellant,  v.  Wallace 

L.  DeWolf  et  aL,  Appellees. 

Gen.  No.  20,929.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  June  10,  1915. 


Statement  of  the  Case. 

Claim  by  Wallace  L.  DeWolf,  Mary  F.  Kellogg  and 
Lucy  E.  Bell,  against  estate  of  Warren  Springer,  de- 
ceased, and  Marguerite  Springer,  as  executrix  of  the 
will  of  said  Warren  Springer,  defendants. 

Claimants  recovered  a  judgment  in  the  Circuit  Court 
May  27,  1912,  against  the  estate  of  Warren  Springer, 
deceased,  and  Marguerite  Springer,  his  executrix,  for 
$25,000.  A  copy  of  the  judgment  order  was  filed  in 
the  Probate  Court  as  a  claim  against  the  estate  of 
Warren  Springer  and  allowed  July  24,  1912,  for 
$25,190.97  as  of  class  seven,  to  be  paid  in  due  course 
of  administration.  After  the  expiration  of  the  judg- 
ment term  the  judgment  was  amended  by  striking  out 
the  words  ** Estate  of  Warren  Springer,  deceased," 
and  adding  the  words,  *'as  a  claim  of  the  seventh  class, 
to  be  paid  in  due  course  of  administration.'^  Before 
the  amendment  was  made,  a  copy  of  the  judgment 
of  the  Circuit  Court  entered  May  27,  1912,  was  filed  in 
the  Probate  Court  as  a  proof  of  the  claim  of  the  plain- 
tiffs in  the  judgment  against  the  estate  of  Warren 
Springer.  After  the  judgment  was  amended,  the  claim- 
ants, by  leave  of  the  Probate  Court,  filed  a  copy  of  the 
amended  judgment  order  as  an  amendment  to  their 
proof  of  claim  as  of  the  date  of  the  filing  of  their 
claim. 

Marguerite  Springer  as  executrix  of  the  will  of  War- 
ren Springer,  deceased,  filed  in  the  Probate  Court  her 
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petition  praying  that  the  order  and  judgment  of  that 
conrt  entered  July  24,  1912,  allowing  the  claim  of  ap- 
pellees as  claimants  against  the  estate  of  Warren 
Springer  as  of  class  seven  for  $25,190.97  be  vacated 
and  set  aside.  The  prayer  of  the  petition  was  de- 
nied and  the  petition  dismissed,  and  the  executrix 
prayed  and  was  allowed  an  appeal  to  the  Circuit  Court. 
In  that  court  the  order  of  the  Probate  Court  appealed 
from  was  *' confirmed,"  the  prayer  of  the  petition  de- 
nied and  the  petition  dismissed.  This  appeal  is  prose- 
cuted from  the  order  of  the  Circuit  Court.  See 
Springer  v.  DeWolf,  ante,  p.  58. 

Eugene  M.  Bumphrey,  for  appellant. 

George  W.  Wilbub  and  William  T.  Alden,  for  ap- 
pellees. 

Mb.  Justice  Bakbb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision, 

1.  Judgment,  i  252* — when  amendment  proper.  The  court  may, 
after  the  expiration  of  the  Judgment  term,  permit  a  judgment,  re- 
covered  against  the  estate  of  a  decedent  and  his  executrix,  to  be 
amended  by  striking  out  the  words,  "Estate  of  ♦  ♦  ♦,  deceased," 
aod  adding  the  words,  "as  a  claim  of  the  seventh  class,  to  be  paid 
in  due  course^  of  administration/'  the  amendment  being  one  of 
form  only. 

2.  Executors  and  administratobs,  S  227* — when  amendment  of 
proof  of  claim  properly  allowed.  Where  the  judgment  on  which  a 
proof  of  claim  is  based  is  amended  after  the  proof  Is  filed,  it  is 
proper  to  allow  the  amendment  of  the  proof  of  claim  by  filing  a 
copy  of  the  judgment  order  as  amended. 

•See  nifaiolt  Not««  Diirest,  Vols.  XI  to  XY,  and  ciimalatiTe  Quarterly,  sain* 
topic  and  aeetloii  number. 
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Mary  M.  Arnold,  Appellee,  y.  William  E.  Dodson,  Appel- 
lant. 

Oen.  No.  20,809. 

1.  Assumpsit,  action  of,  {  6* — when  action  to  recover  hack  pur- 
chase  price  of  stock  is.  An  action  to  recover  the  consideration 
paid  for  shares  of  stock  on  the  ground  that  the  purchase  was  in- 
duced by  false  representations  is  an  action  in  assumpsit  and  not 
in  tort 

2.  Municipal  Coubt  op  Chicago,  S  8* — when  jurisdiction  not  lim- 
ited to  $1000,  The  Municipal  Court  of  Chicago  has  jurisdiction  of 
an  action  to  recover  the  consideration  paid  for  shares  of  stock  on 
the  ground  that  the  purchase  was  induced  by  false  representations, 
although  the  amount  involved  exceeds  |1,000. 

3.  Assumpsit,  action  of,  %  89* — when  evidence  sufficient  to  sup^ 
port  verdict.  Evidence  in  action  to  recover  consideration  paid  for 
shares  of  stock,  examined  and  held  to  support  the  verdict. 

4.  Assumpsit,  action  op,  §  92* — when  instruction  proper.  In  an 
action  to  recover  the  consideration  paid  for  shares  of  stock,  the 
purchase  of  which  was  alleged  to  have  been  induced  by  defendant's 
false  representations,  held  that  in  view  of  the  evidence  it  was  not 
error  to  instruct  the  Jury  that:  "Statements  by  a  seller  merely  de- 
scriptive of  the  operation  and  utility  of  an  invention  or  patented 
article,  and  statements  as  to  anticipated  profits  or  future  earnings 
on  dividends  and  as  to  the  future  success  of  business  ventures  are 
regarded  as  expressions  of  opinion,  or  'puffing,'  or  'dealer's  talk' 
upon  which  a  person  cannot  base  charges  of  fraud.  No  statement 
of  one's  opinion  as  to  what  will  or  will  not  happen  or  exist  in  the 
future  can  affect  a  contract  or  render  it  void.  Every  person  in 
making  a  contract  is  at  liberty  to  speculate  or  express  opinions  as 
to  future  events  and  he  cannot  be  held  to  answer  for  their  truth  or 
falsity." 

5.  Evidence,  i  ill* — what  degree  of  proof  required  of  plaintiff 
in  civil  action.  In  an  action  to  recover  the  consideration  paid  for 
shares  of  stock,  the  purchase  of  which  is  alleged  to  have  been  in- 
duced by  defendant's  false  representations,  plaintiff  is  required  to 
prove  his  case  by  a  preponderance  of  the  evidence  and  not  by  proof 
beyond  a  reasonable  doubt. 

6.  Appeal  and  ebbob,  §  523* — when  objection  to  be  made  to  giving 
of  oral  instruction.  Defendant  cannot  be  heard  on  appeal  from  the 
MuDicipal  Court  of  Chicago  to  object  to  the  giving  of  instructions 
below,  where  he  has  failed  to  comply  with  the  rule  of  the  Munici- 

*8ee  IllinolB  Notes  Digest,  Voli.  XI  to  XY,  and  OumiiUitlTe  Qawterix, 
topic  and  section  number. 
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pal  Court  requiring  objections  to  the  giving  or  refusing  of  oral 
initructions  to  be  made  Immediately  upon  the  conclusion  of  the 
charge  and  before  the  jury  retire. 

7.  Appeal  and  ebbob,  $  1521* — when  refusal  to  require  jury  to 
answer  special  interrogatories  Tiarmless,  The  refusal  to  submit 
special  interrogatories  to  the  jury  is  not  reversible  error  where  it 
appears  that  if  the  interrogatories  calling  for  ultimate  facts  had 
been  submitted  and  answered,  the  general  verdict  would  have  been 
unchanged. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  D. 
TuBiiBAueH,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.  Affirmed.  Opinion  filed  June  10,  1915.  Rehearing  de- 
nied June  28,  1915.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 


Aldbich  &  Aldbigh^  for  appellant. 

> 
David  K.  Tone,  for  appellee. 

Mb.  Justice  McSueely  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  obtained  by  Mary 
M.  Arnold,  hereinafter  called  plaintiff,  against  Wil- 
liam E.  Dodson^  defendant,  in  the  Municipal  Court  of 
Chicago. 

The  plaintiff's  statement  of  claim  alleges  that  on  the 
sixth  day  of  November,  1911,  she  purchased  from  the 
defendant  fifty  shares  of  the  capital  stock  of  the  Na- 
tional Machine  Recorder  Company  (hereinafter  re- 
ferred-to  as  the  Recorder  Company)  for  the  sum  of 
$3,150;  that  she  was  induced  to  make  such  purchase 
because  the  defendant  falsely  represented  to  hen  that 
the  machines  manufactured  by  the  Recorder  Company 
were  beyond  the  experimental  stage;  that  said  com- 
pany for  about  a  year  prior  thereto  had  been  manu- 
facturing and  selling  nine  machines  per  day  for  $900 
each;  that  the  International  Harvester  Company  had 
purchased  a  number  of  said  machines  and  was  well 

•flM  UlliMte  Notes  IHge&t,  Vols.  XI  to  XV,  and  CnmiiUiilTe  Qnarterlj,  same 
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satisfied  with  them;  that  said  company  was  earning 
large  profits  and  dividends  on  its  stock  by  selling  its 
machines;  that  its  business  was  in  a  prosperous  con- 
dition and  by  the  first  of  January,  1912,  the  earnings 
and  surplus  would  be  sufficient  to  enable  the  company 
to  pay  a  dividend  of  50  per  cent,  on  its  capital  stock, 
and  that  the  defendant  represented  that  he  had  in- 
vested $500,000  of  his  own  money,  practically  all  he 
had,  in  the  stock  of  the  Recorder  Company.  The  state- 
ment of  claim  further  averred  that  on  the  eighteenth 
day  of  July,  1912,  the  plaintiff  was  induced  to  and  did 
purchase  from  the  defendant  300  more  shares  of  the 
stock  of  the  Recorder  Company  for  $1,600;  that  said 
purchase  was  induced  by  substantially  the  same  false 
representations. 

The  statement  of  claim  further  alleged  that  on  the 
first  day  of  March,  1912,  the  plaintiff  loaned  to  the 
Universal  Motor  Company  (hereinafter  referred  to  as 
the  Motor  Company)  $5,000;  that  the  defendant  in- 
duced the  plaintiff  to  loan  this  money  and  accept  as 
security  therefor  $10,000  in  par  value  of  the  stock  of 
said  Motor  Company  and  a  bill  of  sale  of  two  motor 
trucSs,  by  falsely  stating  to  the  plaintiff  that  the  stock 
of  the  Motor  Company  had  nearly  all  been  subscribed 
for  by  responsible  people ;  that  the  company  wanted  to 
exhibit  its  motor  trucks  and  was  in  need  of  ready 
money ;  that  the  subscriptions  had  not  been  paid ;  that 
the  company  had  a  factory  in  which  it  was  then  manu- 
facturing motor  trucks  and  that  it  was  a  responsible 
concern ;  that  on  the  twenty-eighth  day  of  August,  1912, 
the  defendant  stated  to  the  plaintiff  that  he  had  col- 
lected the  $5,000  from  the  motor  company  and  ad- 
vised the  plaintiff  to  invest  said  money  in  stock  of  a 
corporation  known  as  the  United  Motor  Equipment 
Company  (hereinafter  referred  to  as  the  Equipment 
Company) ;  that  the*  plaintiff  did  accept  $5,000  in  par 
value  of  the  stock  of  the  Equipment  Company  in  pay- 
ment for  said  $5,000  loan  to  the  Motor  Company ;  that 
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she  was  induced  to  accept  said  stock  of  the  Equipment 
Company  because  the  defendant  falsely  stated  to  the 
plaintiff  that  the  stock  of  the  Equipment  Company  was 
all  owned  by  his  own  family  and  one  or  two  intimate 
friends;  that  $50,000  in  cash  had  been  paid  into  said 
company  on  account  of  its  stock ;  that  that  was  all  the 
money  the  company  needed  to  exploit  its  invention; 
that  the  company  would  not  issue  or  sell  any  more 
stock  to  anyone ;  that  the  company  was  the  owner  of  a 
patent  invention  on  an  automobile  starter;  that  it 
owned  a  factory  on  the  north  side  and  was  then  ready 
to  manufacture  automobile  starters.  

The  plaintiff's  statement  of  claim  further  avers  that 
on  or  about  the  third  day  of  October,  1913,  she  dis- 
covered that  the  foregoing  representations  made  by 
defendant  were  false  and  untrue;  that  she  tendered 
to  the  defendant  all  the  shares  of  the  capital  stock  and 
the  consideration  received,  and  demanded  the  return 
of  her  money,  but  the  defendant  refused  to  accept  \ 
such  stock  and  to  return  her  money.  — 

To  this  the  defendant  filed  an  affidavit  of  defense  al- 
leging a  defense  to  the  whole  of  the  plaintiff's  demand, 
and  further  admitted  that  the  plaintiff  bought  the  sev- 
eral corporations'  stocks  at  and  for  the  price  set  forth 
in  the  plaintiff's  statement  of  claim,  and  at  or  .about 
the  several  dates  given  in  said  statement  of  claim. 
The  defendant  also  admitted  .that  the  plaintiff  made 
the  loan  to  the  Universal  Motor  Company  at  the  date 
named,  and  afterwards  exchanged  the  note  of  the  Uni- 
versal Motor  Company  given  to  secure  the  payment  of 
said  loan,  together  with  the  collateral  attached  thereto 
and  the  bill  of  sale  of  the  two  motor  trucks  also  held 
as  security  for  said  note,  for  stock  of  the  United  Motor 
Equipment  Company.  The  defendant  denied  that  said 
plaintiff  made  such  purchases  of  stock,  or  any  of  them, 
said  loan  or  said  exchange,  relying  upon  the  represen- 
tations of  said  defendant,  in  her  statement  of  claim, 
or  any  such  representations.    The  defendant  denied 
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that  he  made,  or  authorized  others  to  make,  the  repre- 
sentations set  out  in  the  statement  of  claim,  or  any  or 
either  of  them,  or  any  representations  of  any  kind. 

Upon  the  trial  the  jury  returned  a  verdict  against 
the  defendant  for  $8,854.56,  upon  which  judgment  was 
entered. 

Defendant  urges  as  his  first  point  upon  this  appeal 
that  the  court  below  had  no  jurisdiction  of  this  cause, 
which  was  in  tort,  and  the  amount  claimed  exceeded 
the  sum  of  $1,000.  We  do  not  think  this  point  is  well 
taken.  Plaintiff's  action  is  not  in  tort  but  in  assump- 
sit, to  recover  back  the  consideration  paid  under  in- 
ducements said  to  be  false.  Cases  in  point  are :  Allen 
V.  Hart,  72  HI.  104;  Citizens'  Gaslight  <&  Heating  Co. 
V.  A.  0.  Granger  &  Co.,  118  111.  266;  May  v.  Disconto 
Gesellschaft,  211  111.  315.  The  Municipal  Court  Act 
of  1913,  sec.  1,  div.  2  (J.  &  A.  H  3314),  provides  that 
the  court  shall  have  jurisdiction  of  * '  all  actions  on  con- 
tracts, express  or  implied,  and  actions  on  judgments 
when  the  amount  claimed  by  the  plaintiff,  exclusive  of 
costs,  exceeds  one  thousand  dollars."  We  read  the 
opinions  in  Harty  Bros.  &  Harty  Co.  v.  Polakow,  237 
111.  559,  and  Chudnovski  v.  Eckels,  232  111.  312,  as  hold- 
ing that  under  this  section  of  the  statute  the  Municipal 
Court  has  jurisdiction  in  all  cases,  the  amount  claimed 
exceeding  $1,000,  where  an  action  in  assumpsit 'would 
lie  at  common  law.  We  will  not  depart  from  what  we 
understand  to  be  the  decision  in  these  eases. 

It  might  be  said  parenthetically  that  the  machine 
which  the  Recorder  Company  was  promoting  was  a 
device  which  could  be  attached  to  each  piece  of  ma- 
chinery in  a  shop  and  connected  electrically  with  a  reg- 
istering device  in  the  office  which  made  a  record  of 
the  running  time  of  each  machine.  As  the  details 
of  the  device  are  not  in  controversy  no  further  descrip- 
tion is  necessary. 

Is  the  verdict  contrary  to  the  weight  of  the  evidence! 
The  jury  heard  the  plaintiff  testify  substantially  that 
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in  November,  1911,  she  met  the  defendant,  who  stated 
to  her  that  the  machine  of  the  Eecorder  Company  was 
not  an  experiment  but  was  perfect;  that  the  Interna- 
tional Harvester  Company  *  *  had  bought  and  was  using 
them  and  was  well  satisfied  with  them;''  that  the  ma- 
chine cost  $150  to  manufacture  and  sold  for  $900 ;  that 
the  defendant  had  invested  practically  his  own  fortune, 
$500,000,  in  it;  that  he  gave  her  a  card  containing 
figures  which  he  said  was  a  conservative  estimate  of 
what  the  invention  would  earn  and  did  already  earn 
and  was  earning,  and  that  he  had  made  fortunes  for 
various  people.  The  figures  on  the  card  indicated  that 
the  Kecorder  Company  would  make  an  annual  profit  of 
125  per  cent,  on  its  capital  stock.  Plaintiff  further 
testified  that  defendant  stated  to  her  that  the  company 
**was  earning  at  least  20  or  30  per  cent,  a  month," 
and  further  that  *Hhey  had  been  earning  these  large 
sums  of  money  for  over  a  year, ' '  and  that  the  company 
was  in  a  very  prosperous  condition  and  **had  a  large 
amount  of  money  in  the  bank"  and  that  the  company 
would  pay  a  dividend  of  50  per  cent,  the  first  of  the 
following  year;  that  relying  on  such  statements  she 
purchased  from  the  defendant  fifty  shares  of  the  capi- 
tal stock  of  the  Kecorder  Company,  for  which  she 
paid  him  the  sum  of  $3,150.  In  January  of  the  next 
year,  plaintiff  went  with  a  friend  to  the  office  of  the 
defendant  and  inquired  about  the  dividends.  Defend- 
ant then  stated  to  her  that  they  had  expended  the 
money  that  had  been  earned  in  making  certain  changes 
in  the  device,  but  that  they  could  expect  a  dividend 
soon.  He  repeated  in  this  interview  the  statement  that 
the  Intei^ational  Harvester  Company  had  bought  a 
large  number  of  these  machines  and  was  well  pleased 
with  them,  and  also  that  they  were  selling  the  machines 
for  $900. 

Plaintiff  further  testified  that  in  the  summer  of  1912 
she  was  induced  to  and  did  buy  300  more  shares  of  the 
Recorder  Company 's  stock  for  the  sum  of  $1,500.    The 
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evidence  as  to  this  particular  purchase  indicates  cir- 
cumstances materially  different  from  those  surround- 
ing the  first  transaction,  and  the  jury  did  not  allow 
plaintiff  any  recovery  on  account  of  this  second  pur- 
chase. As  plaintiff  has  assigned  no  cross-error  there- 
on, and  as  of  course  defendant  is  not  complaining,  it  is 
unnecessary  to  narrate  the  details  of  this  particular 
transaction.  From  our  examination  of  the  evidence 
we  are  of  the  opinion  that  the  conclusion  of  the  jury 
that  plaintiff  was  not  entitled  to  recover  this  sum  of 
$1,500  from  the  defendant  was  correct. 

Plaintiff  further  testified  that  on  March  1,  1912,  the 
defendant  asked  her  to  make  a  loan  to  a  company 
called  the  Universal  Motor  Company.  It  appears  that 
this  company  was  incorporated  under  the  laws  of  Col- 
orado in  the  year  1908  with  a  capital  stock  of  $5,000,000. 
Apparently  the  only  property  it  had  of  any  value  was 
a  patent  for  the  manufacture  of  motor  trucks.  The 
$5,000  in  question  was  paid  by  plaintiff's  check,  which 
was  deposited  to  defendant's  personal  credit.  De- 
fendant stated  to  plaintiff  that  the  company  wanted 
a  temporary  loan  of  $5,000  for  sixty  days,  and  that 
they  would  give  her  as  security  ten  shares  of  stock  of 
tlie  Motor  Company  and  a  bill  of  sale  of  two  motor 
trucks;  that  the  company  was  prosperous  and  ''had  a 
factory  an^  were  manufacturing  those  motor  trucks." 
It  seems  to  be  uncontradicted  that  this  statement  con- 
cerning the  Motor  Company  was  untrue.  The  Motor 
Company  did  not  own  a  factory  and  was  not  engaged 
in  the  manufacture  of  trucks ;  it  was  not  a  prosperous 
concern  and  it  had  never  received  any  money  from  any 
source  except  from  the  sale  of  stock.  When  plaintiff 
made  the  loan  she  received  a  note  of  the  Motor  Com- 
pany due  in  sixty  days.  At  the  end  of  this  time  tiie 
defendant  stated  to  her  that  the  company  was  a  little 
slow,  that  the  note  would  be  paid  in  a  short  time,  and 
suggested  an  extension  of  sixty  days,  to  which  plaintiff 
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assented.  When  plaintiff  again  called  at  defendant's 
office  she  was  told  by  him  that  the  Motor  Company  had 
paid  him  the  $5,000,  whereupon  plaintiff  gave  up  the 
security  which  she  received  on  the  loan.  Defendant  did 
not  return  her  money  to  her  but  advised  her  to  take 
stock  for  it  in  another  concern  called  the  United  Motor 
Equipment  Company,  which  he  described  as  a  ''family 
affair,''  composed  of  himself,  his  two  brothers,  his 
mother  and  his  sister,  and  two  outsiders;  that  it  was 
about  to  start  in  the  manufacture  of  automobile  start- 
ers ;  that  the  capital  stock  of  $50,000  had  all  been  sub- 
scribed for  and  paid  and  that  the  company  had  a 
factory  on  the  north  side  and  was  manufacturing  the 
starter;  that  it  had  paid  $11,000  for  this  building  on 
the  north  side  and  that  it  had  bought  expensive  machin- 
ery and  had  bought  the  patent  for  the  starters  and  was 
manufacturing  them.  Defendant  stated  that  an  offer 
had  been  made  by  an  outsider  to  buy  $50,000  worth  of 
this  stock,  but  none  of  it  was  for  sale.  Belying  upon 
his  representations  plaintiff  accepted  $5,000  in  par 
value  of  the  stock  of  the  Equipment  Company  in  pay- 
ment for  said  $5,000  loaned  to  the  Motor  Company. 

Plaintiff  further  testified  that  she  did  not  discover 
the  truth  or  falsity  of  these  statements  until  in  Octo- 
ber, 1913,  having,  prior  thereto  believed  the  statements 
to  be  true ;  that  after  she  discovered  the  falsity  of  the 
statements  she  tendered  back  the  stock  and  demanded 
the  money,  which  tender  was  refused  by  the  defendant. 
Without  narrating  the  details,  it  is  sufficient  to  say 
that  the  evidence  shows  that  the  statements  of  the 
defendant,  presuming  them  to  have  been  made  by  him 
as  to  the  property  and  business  of  the  three  corpora- 
tions above  mentioned,  were  untrue,  and  the  jury  were 
warranted  in  believing  them  to  be  false  representations 
to  induce  plaintiff  to  part  with  her  money.  We  have 
in  mind  only  representations  as  to  past  or  existing 
material  facts  and  not  what  is  called  ''puffing''  or 
'* dealer's  talk." 
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The  defense  relied  upon  is  that  defendant  made  no 
representations  concerning  the  property  of  these  cor- 
porations, their  business  or  their  earnings,  either  past 
or  prospective.  The  jury  considered  the  denials  by  the 
defendant  of  the  representations  testified  to  by  the 
plaintiff,  also  the  attempted  impeachment  of  the  plain- 
tiff, and  the  testimony  and  circumstances  claimed  by 
respective  counsel  to  corroborate  or  contradict  the 
statements  of  each  of  the  principals  respectively.  It 
appears  from  the  verdict  that  the  jury  were  of  the 
opinion  that  the  plaintiff  had  sufficiently  proven  her 
claims  as  to  the  purchase  of  stock  in  November,  1911, 
for  $3,150,  and  as  to  the  loan  of  $5,000  in  1912,  and  the 
transaction  in  connection  with  the  stock  of  the  Equip- 
ment Company.  After  giving  consideration  to  the  con- 
flicting testimony  and  to  what  is  said  by  counsel,  we 
are  of  the  opinion  that  we  would  not  be  justified  in 
disturbing  the  conclusion  of  the  jury.  An  important 
feature  in  reaching  a  determination  on  the  facts  was 
the  credibility  of  the  witnesses,  and  as  the  jury  were 
peculiarly  qualified  to  determine  this  we  must  defer  to 
their  opinion  in  this  respect. 

There  is  no  reversible  error  in  the  rulings  on  evi- 
dence. 

The  court  instructed  the  jury  that : 

**  Statements  by  a  seller  merely  descriptive  of  the 
operation  and  utility  of  an  invention  or  patented  arti- 
cle, and  statements  as  to  anticipated  profits  or  future 
earnings  on  dividends  and  as  to  the  future  success  of 
business  ventures  are  regarded  as  expressions  of  opin- 
ion, or  *  puffing,'  or  'dealer's  talk'  upon  which  a  person 
cannot  base  charges  of  fraud.  No  statement  of  one's 
opinion  as  to  what  will  or  will  not  happen  or  exist  in 
the  future  can  affect  a  contract  or  render  it  void. 
Every  person  in  making  a  contract  is  at  liberty  to  spec- 
ulate or  express  opinions  as  to  future  events  and  he 
cannot  be  held  to  answer  for  their  truth  or  falsity." 

This  stated  the  law  as  favorably  to  the  defendant  as 
he  was  entitled  to,  and  tended  to  correct  any  slightly 
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doubtful  or  ambiguous  words  in  other  parts  of  the  oral 
instructions. 

Plaintiff  was  required  to  prove  her  case  by  a  pre- 
ponderance of  the  evidence,  and  the  instruction  to  that 
effect  was  proper.  This  is  not  a  criminal  case,  and 
proof  beyond  a  reasonable  doubt  was  not  required. 
Grimes  v.  Hilliary,  150  111.  141;  Flannery  v.  People, 
225  m.  62 ;  People  v.  Sullivan,  218  lU.  419. 

It  might  also  be  said  that  defendant  cannot  be  heard 
to  object  now  to  the  instnictions,  as  he  failed  to  com- 
ply with  the  requirements  of  rule  8  of  the  Municipal 
Court  (properly  preserved  in  the  record  for  our  in- 
spection) which  are  that  **  objections  to  the  giving  or 
refusing  of  oral  instructions  to  the  jury  must  be  spe- 
cific and  must  be  made  immediately  upon  the  conclu- 
sion of  the  charge  and  before  the  jury  retire.'^  See 
also  Pecararo  v.  Halherg,  246  111.  95. 

Must  the  judgment  be  reversed  because  of  the  re- 
fusal of  the  court  to  require  the  jury  to  answer  the 
special  interrogatories  submitted  by  the  defendant? 
Our  answer  is  in  the  negative.  The  test  of  the  inquiry 
is  this:  Assuming  all  of  the  interrogatories  to  have 
been  answered  most  favorably  to  the  defendant,  and 
the  remaining  facts  not  embraced  in  the  interrogatories 
found  favorably  to  the  plaintiff,  would  the  special 
findings  change  the  general  verdict!  Chicago  &  N.  W. 
Ry.  Co.  V.  Dunleavy,  129  111.  132;  Chicago  Anderson 
Pressed  Brick  Co.  v.  Reinneiger,  140  111.  334.  There 
were  thirty-four  interrogatories  submitted  by  the  de- 
fendant, and  in  form  they  resemble  an  examination 
of  the  jury  as  to  the  evidentiary  facts  appearing  on  the 
trial.  After  inspecting  these  interrogatories  we  are  of 
the  opinion,  applying  the  rule  just  stated  to  such  in- 
terrogatories as  call  for  ultimate  facts,  that  if  they 
had  been  submitted  and  answered  the  general  verdict 
would  remain  unchanged.  Therefore  it  was  not  error 
to  refuse  them. 
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Other  points  made  by  defendant,  including  his  al- 
leged tender  during  the  trial,  are  without  prevailing 
merit. 

As  we  cannot  hold  the  verdict  to  be  manifestly 
against  the  weight  of  the  evidence,  and  as  no  reversi- 
ble errors  appear  to  have  been  committed  on  the  trial, 
the  judgment  is  affirmed. 

Affirmed. 


City  of  Chicago,  Defendant  in  Error,  t.  Peter  Dellch, 

Plaintiff  in  Error. 

Gen.  No.  20,686.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  B. 
Rtan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed.    Opinion  filed  June  10,  1915. 

Statement  of  the  Case. 

Action  by  City  of  Chicago,  plaintiff,  against  Peter 
Delich,  defendant,  charging  defendant  with  '*  resist- 
ing an  officer ''  and  ** disorderly  conduct'*  in  violation 
of  ordinances  in  regard  thereto.  On  trial  defendant 
was  found  guilty  and  fined  seventy-five  dollars.  To 
reverse  this  judgment  he  prosecutes  this  writ  of  error. 

The  facts  disclose  that  a  police  officer  met  defendant 
in  the  rear  of  his  premises  and  asked  him  to  open  two 
shanties  located  there.  They  were  opened  by  defend- 
ant and  examined  by  the  officer.  Shortly  thereafter 
three  officers  came  to  defendant's  house  and  stated  that 
they  had  heard  he  was  killing  sheep  in  the  basement, 
to  which  defendant  replied  that  this  was  not  so.  The 
officers  stated  that  they  had  been  sent  to  make  an  in- 
vestigation.   Defendant  took  them  down  into  his  base- 
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raent,  and  after  inspection  they  informed  defendant 
that  they  found  no  evidence  of  any  killing  of  sheep  or 
cattle.  That  no  indications  of  sheep  killing  were  seen 
was  testified  to  by  the  officers  upon  the  trial.  After 
this  inspection  in  the  basement,  one  of  the  officers  in- 
formed the  defendant  that  he  was  under  arrest  and 
attempted  to  put  upon  his  hands  a  wrist  chain,  and  the 
other  officers  seized  his  hands  so  as  to  bind  them  with 
the  wrist  chain.  Defendant  resisted  this  for  three  or 
four  minutes,  and  then  submitted  quietly  and  walked 
up  stairs  and  was  taken  to  the  police  station  in  a  patrol 
wagon. 

E.  F.  KoMPARE,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Abbest,  §  25* — when  arrest  without  warrant  unauthorized. 
The  arrest  of  a  person,  without  a  warrant,  on  the  charge  of  kilUng 
sheep  in  a  basement  is  unauthorized,  there  being  no  statute  for- 
bidding such  killing. 

2.  Evidence,  §  10* — when  Appellate  Court  will  not  take  judicial 
notice  of  city  ordinance.  The  Appellate  Court  will  not  take  judi- 
cial notice  of  city  ordinances. 

3.  Obstbuctino  justice,  §  1* — when  evidence  insufficient  to  sup- 
port charge  of  resisting  officer.  Evidence  examined  and  held  in- 
sufficient to  support  charge  of  resisting  an  officer. 

•S«e  niinoto  Notes  Digest,  Vols.  XI  to  XV,  and  CnmiiUtiTO  Qoartorljr,  tamo 
topic  and  oectlon  nnmlMr. 
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City  of  Chicago,  Defendant  in  Error,  y.  Hlclia  Delleh, 

Plaintiff  In  Error. 

Oen.  No.  30,687.    (Not  to  be  reported  in  full.) 

Ihrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
ItrAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed.    Opinion  filed  June  10,  1915. 

Statement  of  the  Case. 

See  the  statement  of  the  case  in  City  of  Chicago  v. 
Delich,  ante,  p.  72,  the  only  additional  facts  being  that 
the  defendant  in  this  case  is  the  wife  of  Peter  Delich 
and  took  some  part  in  the  altercation  with  the  officers. 

R.  F.  KoMPABE,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Obstructino  justice,  §  1* — when  evidence  insufficient  to  support 
charge  of  resisting  officer.  The  Judgment  below  is  reversed  on  the 
strength  of  the  decision  in  City  of  Chicago  v.  Delich,  ante,  p.  72. 


•See  Ulinols  Notes  Divert,  Vols.  XI  to  XV.  and  CumalAtlvo  Qwurterly, 
topic  and  toctloii  number. 
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Carrie  E.  Bracass,  Appellee,  y.  City  of  Chicago,  Appel- 
lant. 

Gen.  No.  20,853.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pa.m,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  June  10,  1915.  Rehearing  denied 
June  28,  1915. 

Statement  of  the  Case. 

Action  by  Carrie  E.  Dracass,  plaintiff,  against  City 
of  Chicago,  defendant,  to  recover  damages  for  per- 
sonal injnries  received  from  a  fall  on  the  sidewalk  on 
Sixty-first  street  in  Chicago.  The  verdict  was  for 
$6,750,  reduced  by  remittitur  to  $5,750,  for  which 
amount- judgment  was  entered.  From  this  judgment, 
defendant  appeals. 

Plaintiff  charges  that  at  the  place  of  the  accident  the 
Sixty-first  street  sidewalk  passes  under  a  railroad  via- 
duct, and  that  defendant  permitted  a  depression  to  be 
and  remain  in  the  sidewalk  at  this  point,  and  permitted 
large  quantities  of  snow  and  ice  to  accumulate  in  and 
around  said  depression,  making  it  dangerous  for  per- 
sons using  the  sidewalk,  and  that  she  was  thereby 
caused  to  fall,  receiving  injuries.  Many  witnesses  tes- 
tified that  the  walk  was  sunken  and  water  would 
accumulate  in  the  sunken  place  and  freeze,  making 
hummocks  of  ice,  some  say  four  or  five  inches  high. 
One  witness  described  the  place  as  '*full  of  holes  and 
bumps  eight  to  twelve  inches  in  height." 

John  W.  Beckwith  and  N.  L.  Piotrowski,  for  appel- 
lant; David  R.  Levy,  of  counsel. 

Ryan  &  Condon  and  Goeman,  Pollock,  Suluvan  & 
Livingston,  for  appellee. 
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I  I  I  1^— ^^^-^.^^.^^P^i^P— ^^^P^P^^^.^^^^^^— ^^^i^l^M^Pi^l^— ^i» 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

* 

Abstract  of  the  Decision. 

1.  Municipal  corpobations,  S  1013* — when  liable  for  injury  to 
pedestrian  by  ice  on  sidewalk.  In  an  action  against  a  city  to  re- 
cover for  personal  Injuries  caused  by  falling  on  the  sidewalk,  evi- 
dence that  there  was  a  depression  at  the  point  where  plaintiff  fell 
In  which  water  was  allowed  to  accumulate  and  freeze,  making  hum- 
mocks of  ice,  and  that  snow  was  also  allowed  to  accumulate  there, 
is  sufficient  to  warrant  a  finding  that  defendant  was  guilty  of  negli- 
gence. 

2.  Municipal  corpobations,  f  1063* — when  pedestrian  using  icy 
sidewalk  not  guilty  of  contributory  negligence.  In  an  action  against 
a  city  to  recover  for  Injuries  caused  by  falling  on  a  sidewalk,  the 
evidence  showed  that  there  was  a  depression  at  that  point  In  which 
hummocks  of  Ice  had  been  allowed  to  accumulate;  that  there  had 
been  a  fall  of  snow  on  the  morning  of  the  accident  which  somewhat 
covered  the  Ice;  that  plaintiff  was,  at  the  time  of  the  accident,  walk- 
ing slowly  and  carefully,  choosing  her  way;  that  the  sno^  covered 
the  depression  Into  which  she  stepped  and  her  foot  went  down  into 
It  at  least  five  or  six  Inches.  Held,  that  the  evidence  was  not  suffi- 
cient to  show  contributory  negligence  on  her  part. 

3.  Municipal  corporations,  §  1025* — when  city  charged  with 
knowledge  of  dangerous  sidewalk.  A  city  is  charged  with  knowl- 
edge of  the  condition  of  a  sidewalk  in  which,  for  a  length  of  time, 
a  depression  has  existed  and  in  which  Ice  and  snow  have  been  al- 
lowed to  accumulate. 

4.  Municipal  corporations,  §  101 3* — when  city  liable  for  dan^ 
gerous  condition  of  sidewalk.  Where  an  injury  is  caused  by  slip- 
ping on  ice  which  had  accumulated  In  a  depression  in  the  sidewalk 
and  had  been  covered  that  morning  by  a  fall  of  snow,  the  proxi- 
mate causes  of  the  injury  were  the  depression  and  the  Ice,  and  the 
city  cannot  relieve  itself  from  liability  on  the  ground  that  it  did 
not  know  and  could  not  have  known  of  the  presence  of  the  snow. 

5.  Municipal  corporations,  §  1227* — when  objection  for  failure  to 
allege  notice  to  city  of  injury  must  be  raised.  In  an  action  against 
a  city  for  personal  injuries  caused  by  falling  on  a  sidewalk,  an 
objection  that  the  declaration  contains  no  allegation  of  notice  to  the 
city  Is  no  avail  when  made  after  verdict. 

6.  Damages,  §  124* — when  verdict  not  excessive.  In  an  action 
for  personal  injuries  where  the  evidence  shows  that  plaintiff  re- 

*Sce  lUinols  Notes  Diirest,  ToU.  XI  to  XV,  and  Ciimiil»tlTe  Qoarterlr. 
topic  and  M*ction  nuinb«r. 


Chicago — Fikst  District — June,  1915.  77 


Shaifner  v.  Greenwald,  193  111.  App.  77. 


ceired  a  fracture  of  the  tibia  and  fibula,  -with  dislocation  and  tear- 
ing of  the  ankle  ligaments, '  and  other  injuries,  that  for  several 
months  she  was  obliged  to  use  a  wheel  chair,  then  crutches,  and  at 
the  time  of  the  trial,  nine  years  after  the  accident,  was  obliged  to 
use  a  cane  In  walking,  that  she  suffered  great  pain  and  was  per- 
manently Injured,  a  verdict  for  |6,750  is  not  excessive. 


Clarence  B.  Shaffner,  Appellant,  y.  M.  L.  Greenwald, 

Appellee. 

Gen.  No.  20,909.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of' Cook  county;  the  Hon.  Lock- 
wood  HoNORE,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.    Opinion  filed  June  10,  1915. 

I 

Statement  of  the  Case. 

Beplevin  by  Clarence  B.  Schaflfner,  plaintiff,  against 
M.  L.  Greenwald,  defendant,  to  recover  an  automobile. 
The  jury  found  the  right  of  possession  in  the  defendant 
and  a  writ  of  retorno  issued.  From  this  judgment, 
plaintiff  appeals. 

The  facts  disclosed  are  as  follows:  That  plain- 
tiff was  a  clerk  employed  in  the  office  of  his  father, 
Benjamin  M.  Shaffner;  that  prior  to  May  1,  1912, 
plaintiff  owned  the  automobile  in  question,  which  he 
had  sent  to  a  repairing  company  for  overhauling; 
that  this  work  was  not  paid  for  and  the  repairing 
company  secured  a  judgment  for  $102.75  against 
plaintiff,  and  levied  upon  and  took  possession  of  the 
automobile.  Some  time  before  this,  at  the  request  of 
Benjamin  M.  Shaffner,  the  plaintiff  and  the  defend- 
ant, Greenwald,  indorsed  his  note  for  the  sum  of 
$250,  which  note  was  then  discounted  by  a  man  named 
Ensign.     Ensign  finally  sued  on  the  note  and  had 


« 
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judgment  against  both  Shaffner  and  Greenwald. 
Shaffnefr  thereafter  sent  a  letter  to  Greenwald  request- 
ing that  he  should  help  in  preventing  a  levy  threatened 
by  Ensign  upon  his  judgment.  An  arrangement  was 
made  by  which  Benjamin  M.  Shaffner  was  to  pay  this 
judgment  in  instalments,  but  Shaffner  failing  to  do 
this,  the  defendant,  Greenwald,  was  compelled  to  pay 
the  judgment.  About  May  1,  1912,  the  defendant  was 
at  the  office  of  the  Shaffners  to  persuade  them  to  repay 
him  the  amount  he  had  paid  on  the  Ensign  judgment. 
Plaintiff  told  defendant  that  he  had  no  money,  but  told 
him  about  the  automobile  which  had  been  levied  upon 
by  the  repairing  company.  Defendant  offered  to  can- 
cel his  claim  on  the  Ensign  matter  and  to  pay  the 
repairing  company  the  amount  of  its  judgment  if 
plaintiff  would  give  defendant  a  bill  of  sale  for  the 
automobile;  and  on  that  date  an  unconditional  bill  of 
sale  conveying  the  automobile  in  question  was  executed 
by  the  plaintiff  and  delivered  to  Greenwald,  and  on  the 
following  day  Benjamin  Shaffner  executed  a  written 
order  on  the  repairing  company  to  turn  over  the  auto- 
mobile to  the  defendant.  The  defendant  paid  the  re- 
pairing company  its  claim  and  received  the  automobile. 
Four  days  thereafter  plaintiff  swore  to  an  affidavit  for 
the  replevin  of  the  automobile  and  obtained  possession 
of  it. 

B.  M.  Shaffner,  for  appellant. 

CoMERFOED  &  CoHEN,  foT  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.    Chattel  moktgages,  §  7* — when  hill  of  sale  not  a  mortgage. 
Evidence  examined  in  a  replevin  suit  to  recover  possession  of  an 


*See  Illlnoig  Notes  lilKent,  Vols.  XI  to  XV,  and  Cumiil»UTe  Quarterljr,  lame 
topic  and  nectlon  number. 


Chicago — First  District — June,  1915.  79 

Supolski  V.  Ferguson  &  Lange  Foundry  Co.,  193  111.  App.  79. 

aatomobile  held  under  a  bill  of  sale  clainied  to  have  been  given 
as  a  mortgage  and  held  sufficient  to  support  a  finding  that  the  bill 
of  sale  was  an  absolute  conveyance  and  not  a  mortgage. 

2.  Ri:pLE\^N,  §  50* — when  tender  of  return  of  consideration  nee- 
€$$ary.  When,  in  a  replevin  suit,  it  is  claimed  that  the  bill  of  sale 
ander  which  defendant  holds  the  chattel  was  in  fact  a  mortgage, 
plaintiff  is  not  entitled  to  the  possession  of  the  property  unless  he 
tendered  defenditnt  the  amount  due  on  the  mortgage  and  kept  the 
tender  good. 

3.  Damages,  §  250* — when  error  in  instructing  as  to  measure  of 
damages  cured  ty  remittitur,  A  Judgment  for  defendant  in  replevin 
will  not  be  reversed  on  the  ground  that  the  Jury  were  improperly 
instructed  as  to  the  measure  of  damages  and  that  the  verdict  was 
improper  in  assessing  the  defendant's  damages  at  a  certain  sum, 
where  an  order  was  entered  remitting  that  amount  of  damages. 


Anton  Snpolski,  Appellee,  y.  Ferguson  &  Lange  Found- 
ry Company^  Appellant. 

Gen.  No.  20,990.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard 
8.  TcTHiLi^  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  June  10,  1915.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Anton  Supolski,  plaintiff,  against  Fergu- 
son &  Lange  Foundry  Company,  defendant,  for  per- 
sonal injuries  received  while  employed  by  defendant 
in  a  foundry  plant  owned  and  oi)erated  by  it.  From  a 
verdict  and  judgment  for  plaintiff  for  $3,000,  defend- 
ant appeals. 

The  evidence  shows  that  in  the  yard  of  defendant's 
plant  was  an  appliance  for  breaking  scrap  iron,  called 
a  '^drop.*'  By  means  of  a  derrick  a  heavy  metal  ball 
was  raised  to  some  considerable  height  and  allowed  to 

•See  nUnoU  Notes  Digest,  Vols.  XI  to  XV,  Mid  CimuilaUTe  Quarterly,  lame 
teple  and  lectloB  nnmber. 
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fall  on  the  pile  of  scrap  below,  breaking  the  iron  into 
bits.  This  would  cause  pieces  to  fly  in  all  directions. 
Plaintiff  was  a  '* chipper'^  employed  in  cleaning  cast- 
ings, and  his  usual  place  of  work  was  in  the  yard  per- 
haps about  twenty  feet  west  of  the  drop.  A  piece  of 
flying  iron  struck  him  as  he  was  going,  as  he  says,  to 
his  tool  box  near  by,  inflicting  the  injuries  complained 
of. 

For  plaintiff  it  was  claimed  that  the  accident  was 
caused  by  defendant's  failure  to  comply  with  the  pro- 
vision of  the  statute  entitled  *'an  act  to  provide  for 
the  health,  safety  and  comfort  of  employes  in  factor- 
ies,''  etc.,  approved  June  4,  1909,  in  force  January  1, 
1910  (J.  &  A.  If  5386),  which  is  as  follows:  *'A11  dan- 
gerous places  in  or  about  mercantile  establishments, 
factories,  mills  or  workshops,  near  to  which  any  em- 
ploye is  obliged  to  pass,  or  to  be  employed,  shall,  where 
practicable,  be  properly  enclosed,  fenced  or  otherwise 
guarded. '  * 

No  enclosure  or  fence  guarded  the  drop.  Nearby 
was  a  shanty,  the  presence  of  which  it  is  argued  sat- 
isfied the  requirement  to  have  the  dangerous  place 
''otherwise  guarded.''  This  shanty  was  about  six  or 
ten  feet  west  of  the  drop,  was  about  four  feet  wide, 
seven  feet  long  and  seven  feet  high,  the  witnesses  not 
being  in  accord  on  the  measurements.  The  wall  of  the 
shanty  nearest  the  drop  was  strongly  built.  Plaintiff 
worked  at  a  point  west  of  the  shanty,  which  witnesses 
say  was  from  ten  feet  to  over  thirty  feet  from  it.  It 
was  conceded  that  while  at  this  place  plaintiff  was  in 
danger  from  the  flying  pieces  of  iron,  but  it  was  claimed 
that  it  was  intended  that  plaintiff  and  other  employees 
when  warned  that  the  metal  ball  was  about  to  drop 
should  either  enter  the  shanty  or  step  behind  it  to  avoid 
being  struck.  There  was  testimony  that  the  employees 
were  so  instructed,  although  this  was  denied. 
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Miller,  Gobham  &  Wales  and  W.  G.  Shockey,  for 
appellant. 

Prank  A.  Eockhold  and  Charles  C.  Spencer,  for 
appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelslon. 

L  BIasieb  Airo  servant,  §  126* — when  safeguards  insuJOMent  In 
an  action  to  recover  for  personal  Injuries  received  by  plaintiff  while 
employed  in  defendant's  foundry  plant,  the  evidence  showed  that  the 
injury  was  caused  by  a  piece  of  flying  Iron  striking  him  as  he  was 
going  to  his  tool  box  near  his  usual  place  of  work;  that  the  iron 
causing  the  injury  was  from  scrap  iron  which  was  being  broken 
by  a  "drop."  an  appliance  for  breaking  scrap  through  raising  a 
heavy  metal  ball  to  a  considerable  height  by  means  of  a  derrick 
and  letting  it  fall  on  the  iron;  that  the  operation  caused  pieces 
of  metal  to  fly  in  all  directions;  that  plaintiff's  usual  place  of 
work  was  about  twenty  feet  west  of  the  "drop";  that  the  only 
safeguard  provided  was  a  shanty  situated  six  or  ten  feet  west 
of  the  drop;  that  the  shanty  was  about  four  feet  wide,  seven  feet 
long  and  seven  feet  high,  and  the  wall  nearest  the  drop  was  strong- 
ly built;  that  plaintiff  was  in  danger  from  the  flying  scraps  while 
working  at  his  usual  place  of  employment.  It  was  held  that  the 
shanty  was  not  a  sufficient  safeguard  within  the  meaning  of  the 
Act  of  June  4,  1909  (J.  ft  A.  K  5386),  which  provides  that  "all  dan- 
gerous places  in  or  about  *  *  *  factories,  mills  or  workshops, 
near  to  which  any  employe  is  obliged  to  pass,  or  to  be  employed, 
shall,  where  practicable,  be  properly  enclosed,  fenced  or  otherwise 
guarded." 

2.  Master  and  servant,  §  158* — wTiat  safeguard  required.  The 
provision  of  the  Act  of  June  4,  1909  (J.  ft  A.  H  5386),  that  "all  dan- 
gerous places  *  *  *  near  to  which  any  employe  is  obliged  to 
pass,  or  to  be  employed,  shall  ♦  ♦  ♦  be  properly  ♦  ♦  ♦ 
guarded,"  contemplates  the  protection  of  employees  while  they  are 
working  in  their  usual  and  customary  places  of  work  and  passing 
to  and  from  such  places,  by  some  protecting  screen  or  device  at  the 
source  of  danger. 

*8ee  nUnoto  Notes  DtireBt,  Vols.  XI  to  XV,  and  CvmalaUYe  Quarterly,  tamo 
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3.  Mabteb  and  sebvavt,  S  16S* — when  safeguard  of  dangerous  ap- 
pliance practical)}^.  In  an  action  by  an  employee  to  recoyer  for 
injuries  caused  through  being  struck  by  pieces  flying  from  a  pile 
of  scrap  iron,  which  was  being  broken  by  dropping  on  it  from 
a  considerable  height  a  heavy  iron  ball,  evidence  examined  and  held 
to  support  a  finding  that  it  was  practicable  to  safeguard  employees 
against  the  flying  pieces  by  some  surer  means  than  a  shanty  six  or 
ten  feet  from  the  drop  and  seven  feet  high. 

4.  Appeal  and  ebbob,  §  1565* — ujhen  modification  of  improper  in- 
struction harmless.  One  who  has  requested  an  improper  instruction 
cannot  complain  of  a  doubtful  modification  of  It  by  the  court. 


Illinois  Improyement  &  Ballast  Company,  Plaintiff  in 
Error,  y.  Inger  C.  Heinsen,  Executrix,  Defendant 
in  Error. 

Gen.  No.  21,200.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  H.  Sterling 
PoHEROT,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  June  14,  1915. 


Statement  of  the  Case. 

The  judgment  of  the  trial  court  was  affirmed  for 
lack  of  bill  of  exceptions  and  failure  to  assign  errors 
on  the  common-law  record,  the  facts  of  the  case  not 
appearing. 

David  B.  Maxwell,  for  plaintiff  in  error. 

Moses,  Rosenthal  &  Kennedy,  for  defendant  in  er- 
ror ;  Julius  Moses  and  Walter  Bachrach,  of  counsel. 

Per  Curiam. 
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Abstraet  of  the  Decision. 

Appeal  and  erbob,  5. 1746* — when  judgment  aflirmed  where  hill  of 
exceptions  stricken.  Where  the  bill  of  exceptions  has  been  stricken 
from  the  record  and  no  errors  have  been  assigned  upon  the  common- 
law  record,  the  Judgment  will  be  affirmed. 


Henry  D.  Langhlln,  Appellee,  y.  Charles  H.  Norton  and 

Senry  P.  Norton,  Appellants. 

Gen.  No.  19,412.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  judgment  here  with  finding 
of  facts.  Opinion  filed  June  21,  1915.  Certiorari  denied  by  Su- 
preme Court  (making  opinion  final). 

Statement  of  the  Case. 

The  court  abides  the  conclusions  reached  in  its  for- 
mer opinion  in  this  case  (187  111.  App.  257),  which  was 
reversed  by  the  Supreme  Court  (267  111.  476)  because 
of  an  insufficient  finding  of  facts.  After  restating  its 
views  in  substantially  the  language  of  its  former  opin- 
ion, the  court  adds  the  following  statement  of  facts : 

The  court  finds  that  on  January  18,  1905,  appellee, 
Laughlin,  loaned  to  appellants,  Charles  H.  Norton  and 
Henry  P.  Norton,  the  sum  of  $1,891.95,  mentioned  in 
a  certain  contract  of  assignment  of  that  date  between 
the  Namekagon  Land  &  Lumber  Company  and  said 
Xortons  as  parties  of  the  first  part  and  appellee  Laugh- 
lin as  party  of  the  second  part,  and  that  said  money, 
together  with  other  moneys  of  appellants,  was  applied 
on  a  certain  contract  for  the  purchase  of  lands  by 
John  H.  Savage  from  the  North  Wisconsin  Lumber 
Company,  known  and  referred  to  in  the  record  as 
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Contract  No.  530 ;  that  prior  to  the  making  of  the  con- 
tract dated  May  6,  1905,  between  appellants  and  ap- 
pellee, hereinafter  mentioned,  said  Laughlin  elected 
to  avail  himself  of  and  to  exercise  the  option  given 
him  in  the  assignment  contract  of  January  18,  1905, 
and  to  purchase  the  contract  and  the  lands  described 
therein;  and  in  consideration  thereof  and  other  good 
and  valuable  consideration,  appellee  Laughlin  agreed 
to  release  and  discharge  the  said  loan  of  $1,891.95. 

And  the  court  further  finds  that  by  a  contract  in 
writing  entered  into  on  May  6,  1905,  the  appellee, 
Henry  D.  Laughlin,  agreed  to  pay  appellants  $2,046.82 
(being  the  amount  of  the  cash  payment  which  th6 
appellants  had  made  on  contract  No.  530  when  they 
acquired  it)  on  or  before  two  years  from  and  after 
May  6,  1905,  with  interest  thereon  at  the  rate  of  five 
per  cent,  per  annum  to  date  of  payment;  that  appel- 
lants kept  and  performed  their  agreements  and  cove- 
nants in  said  contract  of  May  6, 1905,  but  said  appellee 
Laughlin  failed  to  make  such  payment  of  $2,046.82,  or 
any  part  thereof;  that  said  appellee  Laughlin,  by  a 
contract  entered  into  between  himself  and  appellants, 
dated  October  31,  1905,  agreed  to  pay  appellants  the 
further  sum  of  $1,251.35  upon  the  performance  by  ap- 
pellants of  said  last  mentioned  contract,  and  also  to 
assume  and  pay  five  deferred  payments  under  a  cer- 
tain contract  known  as  No.  527,  dated  November  6, 
1903,  between  the  North  Wisconsin  Lumber  Company 
and  John  H.  Savage,  mentioned  and  referred  to  in  the 
contract  of  October  31,  1905;  that  the  first  of  said 
deferred  payments  fell  due  November  6,  1905,  and 
amounted  to  $1,125.80,  and  that  said  appellee  delivered 
to  appellants  his  check,  dated  October  30,  1905,  for 
$1,125.80,  in  part  performance  of  said  agreement  dated 
October  31, 1905,  and  that  the  amount  so  advanced  was 
paid  to  the  North  Wisconsin  Lumber  Company  in  satis- 
faction of  the  said  payment  due  November  6,  1905,  on 
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said  contract  No.  527,  and  appellee  was  notified  of  such 
payment;  that  appellants  performed  and  carried  out 
said  contract  of  October  31,  1905,  except  in  the  mat- 
ter of  the  procurement  of  the  consent  of  the  North 
Wisconsin  Lumber  Company  to  the  assignment  to  said 
Laughlin,  provided  for  therein;  that  the  procurement 
of  the  consent  of  said  lumber  company  by  appellants 
was  waived  by  said  Laughlin;  that  the  total  amount 
of  said  sums  of  $2,046.82  and  $1,251.35,  so  agreed  to 
be  paid  by  said  appellee  Laughlin  to  said  appellants, 
with  five  per  cent,  interest  thereon  to  date,  amounts  to 
$4,885.58 ;  that  said  appellee  Laughlin  advanced  to  ap- 
pellants the  sum  of  $1,000  on  May  21,  1907,  as  a  loan, 
and  that  said  loan,  with  interest  at  five  per  cent, 
thereon  to  date,  amounts  to  $1,398,  which  amount  ap- 
pellants concede  in  tlieir  statement  of  set-off  and  in 
their  briefs  filed  herein  should  be  credited  to  appellee 
Laughlin;  and  the  court  finds  that  there  is  a  balance 
due  appellants  from  appellee  Laughlin  of  $3,487.58 
after  allowing  all  just  credits. 

Castle,  Williams,  Long  &  Castle  and  Mighell,  Gun- 
suL  &  Allen,  for  appellants. 

Defrees,  Buckingham,  Eittee  &  Eaton,  for  appel- 
lee ;  Marquis  Eaton  and  Don  K.  Jones,  of  counsel. 

Me.  PsEsmiNG  Justice  Smith  delivered  the  opinion 
of  the  court* 
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Peter  Schoenhofen  Brewing  Company,  Appellant,  y. 
John  Dalley  and  Joseph  A.  Weil,  Appellees. 

Gen.  No.  5,943. 

1.  Appeal  and  ebbob,  §  1671* — when  inclusion  in  judgment  of 
defendant  not  served  not  reversible  error,  A  Judgment  will  not 
be  reversed  for  the  inadvertent  entry  thereof  in  favor  of  three 
defendants,  one  of  whom  was  not  served,  where  the  record  was 
amended  during  the  pendency  of  an  appeal  and  an  additional  record 
filed  in  the  Appellate  Court. 

2.  Principal  and  surfty,  §  52* — "burden  of  proving  release  of 
sureties  by  principal  accepting  obligor's  note.  In  an  action  against 
sureties  on  a  bond,  they  have  the  burden  of  establishing  by  a  pre- 
ponderance of  the  evidence  that  they  were  released  from  liability 
by  the  acceptance  by  the  principal  of  the  obligor's  note  in  payment 
of  the  secured  debt. 

3.  Principal  and  surety,  §  54* — sufficiency  of  evidence  to  show 
release  of  surety  by  principal  accepting  obligee's  note.  The  evi- 
dence held  not  to  show  that  the  principal  in  a  bond  accepted  the 
obligee's  note  in  payment  of  a  secured  debt  so  as  to  release  the 
sureties  on  the  bond. ' 

4.  Payment.  §  6* — when  acceptance  of  note  payment  of  pre-eX' 
isting  debt.  The  acceptance  by  a  creditor  of  a  debtor's  note  for 
the  amount  of  a  pre-existing  indebtedness  does  not  constitute  pay- 
ment unless  the  former  agrees  to  take  the  note  in  absolute  payment. 

5.  Principal  and  surety,  §  54* — when  judgment  should  be  for 
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plaintiff  in  action  against  avretiet.  Judgment  should  be  rendered 
for  the  plaintiff  in  an  action  against  the  sureties  on  a  bond,  where 
the  evidence  shows  that  the  former  merely  accepted  the  obligee's 
note  as  evidence  of  the  secured  debt  and  not  in  absolute  payment 
thereof. 

6.  Payment,  S  6* — when  J>ringing  note  into  court  sufficient  sur- 
render to  permit  recovery  against  sureties  of  original  debt.  A 
note  accepted  by  a  creditor  as  evidence  of  the  amount  of  an  in- 
debtedness secured  by  a  bond  is  sufficiently  surrendered  to  per- 
mit a  recovery  on  a  bond  securing  the  original  debt,  where  the 
instrument  is  produced  in  court,  made  a  part  of  the  record  and 
submitted  to  the  control  of  the  court. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Thkodobe  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.  Reversed  and  remanded.  Opinion  filed  July 
31,  1914.    Rehearing  denied  October  8,  1914. 

Lackneb,  Butz,  VON  Ammon,  McGbegob  &  Johnston 
and  Clasence  W.  Heyl,  for  appellant. 

H.  S.  MiLLEB  and  J.  F.  Baktley,  for  appellees; 
BicHABD  A.  Babb^  of  counsel. 

Mb.  Jitsticb  Dibell  delivered  the  opinion  of  the 
court 

This  suit  is  an  action  in  debt  brought  by  the  Peter 
Schoenhofen  Brewing  Company,  a  corporation,  in  the 
Circuit  Court  of  Peoria  county  against  Harry  W.  Ess- 
man,  John  Dailey  and  Joseph  A.  Weil,  on  a  bond 
signed  by  Essman  as  principal  and  by  Dailey  and 
Weil  as  sureties,  whereby  they  became  obliged  to  pay 
the  brewing  company  the  sum  of  $1,500  in  case  the 
said  Essman  did  not  pay  for  beer  to  be  furnished  him 
by  the  company.  The  bond  was  dated  October  12, 
1908,  and  this  suit  was  brought  September  5,  1912. 
Dailey  and  Weil  waived  service  of  process  and  entered 
their  appearance,  but  Essman  was  never  served  with 
process  and  the  court  below  had  no  jurisdiction  over 
him.  The  declaration  alleged  that  the  said  Essman  did 
not  pay  the  brewing  company  for  the  goods  furnished 
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him,  but  failed  to  do  so,  in  the  sum  of  $1,500^  whereby 
an  action  accrued  to  the  plaintiff  below  to  demand  of 
said  defendants  said  sum.  Defendants  below  filed  a 
plea  of  nil  debet;  a  plea  that  the  defendants  Dailey  and 
Weil,  were  released  from  the  obligations  of  the  bond 
because  their  principal,  Essman,  had  paid  the  brewing 
company  the  sum  mentioned,  prior  to  the  commence- 
ment of  this  suit;  a  plea  alleging  that  said  Essman 
had  well  and  truly  performed  all  things  specified  in 
the  condition  of  said  bond;  and  a  plea  alleging  that 
after  the  execution  of  the  bond  and  before  the  com- 
mencement of  this  suit,  the  brewing  company  had  ac- 
cepted from  said  Essman  his  promissory  note  for  the 
sum  of  $1,500,  in  full  payment  of  any  and  all  indebt- 
edness incurred  by  Essman  under  said  bond,  and  that 
the  payment  by  means  of  said  note  was  made  without 
the  knowledge  or  consent  of  either  Dailey  or  Weil. 
Replications  were  filed  to  these  pleas  and  the  cause 
went  to  trial  before  the  court  without  a  jury,  by  agree- 
ment. The  court  below  found  the  issues  in  favor  of 
the  defendants,  Dailey  and  Weil,  and  gave  them  a 
judgment  against  plaintiff  below  for  costs,  from  which 
judgment  plaintiff  below  appeals. 

Through  inadvertence  in  entering  up  the  judgment 
in  the  court  below,  it  was  made  to  appear  that  the 
judgment  was  in  favor  of  all  three  of  the  original 
defendants,  including  Essman,  upon  whom  service  was 
never  had,  and  appellant  contends  tliat  the  judgment 
of  the  court  below  should  be  reversed  for  that  error. 
The  record  of  the  court  has  been  amended  in  that  re- 
spect, however,  and  an  additional  record  filed  here, 
showing  that  the  judgment  entered  is  solely  in  favor 
of  defendants,  Dailey  and  Weil.  This  mistake  of  the 
clerk  of  the  court  below  in  writing  up  his  record  may 
be  corrected  by  the  court  at  any  time,  so  that  the 
record  shall  speak  the  truth,  if  there  is  anything  of 
record  by  which  to  amend,  and  the  court  having  done 
so  in  this  instance,  the  matter  is  no  longer  material 
here. 
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During  the  trial  of  this  cause  it  was  stipulated  that 
Essman  was  indebted  to  appellant  at  the  time  of  the 
trial  in  the  sum  of  $1,373.68,  after  allowing  him  all 
just  credits,  and  the  only  defense  sought  to  be  inter- 
posed by  appellee  was  that  on  the  ninth  day  of  June, 
1910,  Essman  gave  appellant  his  note  for  the  sum  of 
$1,437;  that  said  note  was  accepted  by  appellant  in 
full  payment  of  the  account  due  it  from  Essman ;  and 
that  thereby  appellees  were  freed  from  any  obligation 
under  said  bond.  This  defense  was  an  affirmative  one 
and  the  burden  fell  upon  appellees  to  establish  it  by 
a  preponderance  of  the  evidence.  The  only  evidence 
introduced  by  appellees  in  support  thereof  was  the 
deposition  of  Essman,  in  which  he  stated  that  he  paid 
his  account  by  means  of  said  note ;  that  the  note  was 
in  payment  of  everything  he  owed  the  brewing  com- 
pany ;  that  he  had  given  the  company  certain  accounts 
to  collect  and  that  the  company  was  to  give  him  credit 
on  said  note  for  said  collections;  and  that  the  note 
had  never  been  returned  to  him.  This  evidence  is 
directly  contradicted  by  that  of  one  Becker,  formerly 
traffic  manager  for  appellant  but  not  in  its  employ  at 
the  time  of  the  trial,  and  therefore  a  disinterested 
witness,  and  by  Baltes,  a  branch  manager  for  appel- 
lant and  employed  in  its  shipping  department  at  the 
time  of  the  execution  of  the  note  in  question.  Their 
testimony  is  to  the  effect  that  the  note  was  not  ac- 
cepted in  payment  of  Essman 's  account  and  indebt- 
edness by  appellant,  but  merely  as  an  evidence  of  it, 
and  that  the  amount  of  said  note  was  never  credited 
on  Essman 's  account.  In  our  opinion,  appellees  have 
failed  to  prove  by  a  preponderance  of  the  evidence 
that  the  note  which  was  given  by  Essman  to  the  brew- 
ing company  was  accepted  by  the  company  in  payment 
of  Essman 's  debt,  and  it  has  been  frequently  held  by 
the  courts  of  this  State  that  the  taking  of  a  note  for 
a  pre-existing  debt  is  not  payment,  unless  it  be  agreed 
to  take  the  note  in  absolute  payment,  or  unless  the 
creditor  has  parted  with  the  note  so  as  expose  the 
debtor  to  the  danger  of  double  payment.     Hercules 
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Iron  Works  v.  Hummer,  49  111.  App.  598 ;  Schumacher 
V.  Edward  P.  Allis  Co.,  70  HI.  App.  556;  30  Cyc.  1194. 
In  our  judgment,  therefore,  the  defense  here  sought 
to  be  interposed  was  not  established. 

At  the  close  of  the  proofs  appellant  submitted  to 
the  court  certain  propositions  which  it  asked  to  have 
held  as  the  law  applicable  to  the  case,  and  the  court 
below  held  all  of  them.  They  were,  in  substance,  that 
on  the  proposition  whether  or  not  the  note  in  question 
was  given  in  payment  of  the  indebtedness  due,  the  bur- 
den of  proof  rested  upon  the  appellees ;  that  if  a  note  is 
accepted  by  a  creditor  from  a  debtor  in  amount  equal 
to  a  pre-existing  debt  and  there  is  no  arrangement 
that  the  note  is  to  be  received  in  payment  of  the  debt, 
and  there  are  no  circumstances  from  which  it  may  be 
inferred  that  the  parties  intended  the  note  to  be  given 
in  payment  of  the  debt,  it  must  be  held  as  a  matter 
of  law  that  the  note  was  not  given  in  payment  of  the 
debt  but  merely  to  evidence  the  same;  and  that  it  is 
incumbent  upon  the  party  claiming  that  a  note  was 
given  in  payment  of  a  pre-existing  debt  to  prove  that 
there  was  an  express  agreement  that  it  should  be  so 
received,  or  to  prove  such  facts  and  circumstances 
that  it  will  appear  that  it  was  the  intention  of  the 
parties  that  the  note  should  be  accepted  in  full  pay- 
ment. The  court  below  acted  correctly  in  holding 
these  propositions  to  be  the  law  applicable  to  this 
case,  but  in  our  judgment,  upon  these  propositions  and 
the  evidence  presented,  should  have  found  in  favor  of 
appellant. 

Appellees  contend  that  where  a  note  has  been  given 
to  evidence  a  debt,  the  creditor  cannot  recover  upon 
the  debt  itself  or  upon  a  bond  given  to  secure  the  pay- 
ment thereof,  unless  such  creditor  surrender  the  note 
for  cancellation  before  the  trial,  and  they  cite  numer- 
ous authorities  in  support  of  that  contention.  The 
authorities  cited,  upon  examination,  do  not  fully  sup- 
port this  contention ;  but  they  do  hold  that  the  creditor 
should  surrender  the  note  at  the  trial,  to  protect  the 
debtor  against  a  double  liability.     This  was  practi- 
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cally  done  by  appellant  on  the  trial  of  this  case  in  the 
court  below.  The  original  note  was  produced  by  ap- 
pellant at  the  trial  and  offered  in  evidence,  thereby 
proving  that  it  had  not  been  assigned  but  was  still 
the  property  "bf  appellant.  The  note  from  that  time 
on  was  a  part  of  the  record  of  the  trial  court  in  this 
case,  and  it  has  been  incorporated  in  the  bill  of  ex- 
ceptions and  the  transcript  of  the  record  now  on  file 
in  this  court.  This  court  now  has  complete  control  of 
the  original  note  and  this,  in  our  judgment,  constitutes 
a  complete  surrender  of  the  note  by  appellant. 

For  the  reasons  stated  above,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  herewith. 

Reversed  and  remanded. 


Jesnle  Mahlstedt,  Executrix,  Appellee,  y.  Ideal  Light- 
ing Company,  Appellant. 

Gen.  No.  5,903.    (Not  to  be  reported  in  full.) 

Appeal  from  tlie  Circuit  Court  of  Rock  Island  county;  the  Hon. 
RoBEBT  W.  Olmsted,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.  Affirmed.  Opinion  filed  October  13,  1914.  Re- 
hearing denied  April  8,  1915. 

Statement  of  the  Case. 

Action  brought  by  Jennie  Mahlstedt,  executrix  of 
the  last  will  and  testament  of  Daniel  Mahlstedt,  de- 
ceasedy  against  the  Ideal  Lighting  Company  to  re- 
cover damages  for  the  death  of  the  plaintiff's  intes- 
tate caused  by  the  explosion  of  gas  which  escaped  into 
a  cellar  from  a  gasoline  lighting  and  heating  plant 
installed  by  the  defendant.  From  a  judgment  for 
$6,333  in  favor  of  the  plaintiff,  the  defendant  appeals. 

The  Ideal  Lighting  Company  was  a  corporation  en- 
gaged in  the  manufacture  for  sale  of  gasoline  lighting 
and  heating  systems.    Daniel  Mahlstedt,  husband  of 
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appellee,  was  a  fanner.  Whiteside  Brothers  were 
merchants,  and  H.  Busier  was  a  salesman  for  appel- 
lant. 

The  appellant,  at  its  factory,  delivered  to  Mahl- 
stedt a  lighting  and  heating  outfit  for  installation  in 
his  farm  house,  pursuant  to  an  arrangement  that  had 
been  made  with  him  by  Busier.  The  appellant  then 
sent  Whiteside  Brothers  an  invoice  Of  the  items,  *  *  Sold 
to  Dan  Mahlstedt  and  charged  to  Whiteside  Bro- 
thers,'' with  a  letter  saying:  **We  trust  you  will  lose 
no  time  in  installing  the  outfit  for  our  customer. ' '  The 
arrangement  was  that  Whiteside  Brothers  should 
furnish  some  necessary  material  for  the  installation 
and  attend  to  the  work,  and  that  appellant  would  send 
an  expert  to  help  on  the  last  day  of  the  work,  and  to 
start  the  plant.  The  work  was  started  by  one  of  the 
Whiteside  Brothers,  and  the  carburetor  and  a  gasoline 
tank  were  placed  in  a  hole  in  the  yard  twenty  or  thirty 
feet  from  the  building,  where,  if  uncovered,  they  would 
be  exposed  to  the  direct  rays  of  the  sun.  Busier  came 
the  next  morning,  stayed  all  day  and  was  active  in  the 
work.  The  system  was  started  in  the  evening  on  Bu- 
sier's  suggestion,  and  Mrs.  Mahlstedt  used  it  in  pre- 
paring supper.  There  was  something  more  to  be  done, 
and  Busier  and  Whiteside  left  Saturday  with  the  in- 
tention that  Whiteside  should  return  and  complete  the 
work.  The  tank  and  carburetor  were  left  uncovered 
although  they  should  have  been  covered,  to  prevent 
heating  from  the  sun 's  rays  before  using  the  plant  in 
daylight.  The  next  day,  Sunday,  was  a  bright,  hot 
day.  The  family  used  the  plant,  and  towards  night 
were  unable  to  light  a  burner,  and  Mahlstedt  going 
into  the  basement  of  his  house  to  investigate,  lighted 
a  match  and  was  fatally  injured  by  an  explosion  of 
gas. 

Whiteside  Brothers  had  previously  purchased  sim- 
ilar lighting  systems  for  their  customers,  and  had 
some  but  not  much  experience  in  installing  them.  This 
sale  was  brought  about  by  Busier  applying  to  White- 
side Brothers  to  accompany  him  in  a  canvass  of  the 
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country,  and  one  of  the  brothers  was  with  Busier  at 
the  time  of  the  sale  in  question.  When  Mahlstedt 
removed  the  machinery  from  appellant *s  factory  he 
apparently  did  not  know  whether  he  was  buying  it 
from  appellant  or  Whiteside  Brothers,  and  when  he 
asked  whom  he  should  pay,  he  was  told  by  one  of  ap- 
pellant's oflScers  that  it  made  no  difference,  he  could 
pay  either,  as  he  pleased.  An  invoice  was  sent  to 
Whiteside  Brothers  subject  to  a  commission  discount. 
It  is  contended  by  appellant  that  the  transaction 
amounts  to  a  sale  and  installation  of  the  plant  by 
Whiteside  Brothers,  and  that  it  is  not  liable  for  de- 
fects in  installation;  and  that  the  evidence  showed 
no  defect  in  the  machine.  There  was  little  question 
but  that  the  cause  of  the  accident  was  the  effect  of 
the  sun's  heat  on  the  gasoline  in  the  carburetor  dur- 
ing Sunday,  and  that  had  it  been  covered  before  it 
was  so  heated,  the  accident  would- not  have  occurred. 
Whiteside  testified  that  when  he  left  Saturday  night 
he  told  Mahlstedt  that  the  carburetor  must  be  covered 
before  using  to  prevent  heating  the  gasoline,  and  that 
Busier,  who  was  taking  part  in  the  conversation,  said 
it  would  not  make  much  difference.  There  was  evi- 
dence that  Busier  said  he  had  never  before  installed 
a  plant,  but  it  did  not  appear  that  Mahlstedt  heard  him 
say  it  or  knew  that  fact. 

Seable  &  Mabshall^  for  appellant. 

Gbobgb  W.  Wood,  for  appellee. 

Mb.  PsEsroiNG  Justice  Cabnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Nbougknce,  fi  20* — when  manufacturer  of  gas  plant  liable  for 
explosion.  Where  the  manufacturer  furnished  a  gasoline  lighting 
and  heating  plant  for  installation  in  a  residence,  and  through  the 

•8e«  nilnoto  Notes  JHgeut,  Vols.  XI  to  XY,  and  CnmiilaUve  Qnarterly, 
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negligence  of  those  in  charge  of  the  work  an  explosion  occurred  . 
and  killed  the  purchaser,  the  evidence  in  an  action  against  the 
manufacturer  held  to  show  that  the  latter  and  not  a  retail  hardware 
dealer  who  installed  the  plant  was  the  seller  and  answerable  for  the 
accident 

2.  NfsuGENCE,  §  82* — when  purchaser  may  rely  on  assurance  of 
safety  of  gas  plant.  Where  a  purchaser  of  a  gasoline  lighting  and 
heating  plant  was  killed  by  an  explosion  due  to  the  carburetor  and 
connecting  pipes  leading  into  a  dwelling  being  left  uncovered  on 
a  hot  day,  the  deceased  held  not  guilty  of  contributory  negligence 
in  attempting  to  use  the  plant  in  that  condition,  where  he  was 
assured  by  the  seller's  agent  that  the  failure  to  cover  such  ap- 
paratus did  not  preclude  the  use  of  the  plant. 

3.  Pbincipal  and  agent,  §  8* — sujSficiency  of  evidence  to  shoic 
agency.  The  evidence  in  an  action  against  a  manufacturer  to 
recover  for  the  death  of  a  purchaser,  from  the  explosion  of  a  gaso- 
line lighting  and  heating  plant,  held  sufficient  to  show  that  the 
person  having  supervision  of  its  installation  was  the  manufacturer's 
agent 

4.  Witnesses,  §  66* — when  disqualified  by  interest  in  fixing  lia- 
hility  on  party.  Testimony  of  persons  who  have  an  interest  in 
fixing  liability  on  one  of  the  parties  to  an  action  cannot  be  dis- 
regarded by  reason  of  the  fact  that  the  death  of  an  agent  of  such 
party  prevents  the  contradiction  of  the  testimony  of  such  witness. 

5.  Witnesses,  §  113* — when  wife  of  deceased  agent  incompetent 
witness.  The  widow  of  a  deceased  agent  cannot  under  section  5 
of  the  Evidence  and  Depositions  Act  (J.  ft  A.  K  5522)  testify  to 
statements  or  admissions  made  by  him  within  the  scope  of  his 
agency  to  a  third  person. 

6.  Witnesses,  §  113* — when  widow  not  competent  witness.  A 
widow  is  not  competent  at  common  law  to  testify  to  admissions  or 
conversations  of  her  deceased  husband  either  to  her  or  a  third 
person. 

7.  Witnesses,  §  113* — when  vHdow  competent  witness.  A  widow 
may  testify  to  facts  relating  to  a  transaction  in  which  her  husband 
was  interested,  but  not  to  conversations  with  the  latter,  nor  to 
controverted  material  facts  which  she  would  be  presumed  to  have 
learned  by  means  of  the  marriage  relation. 

8.  Negligence,  §  198* — when  question  of  contributory  negligence 
for  jury.  Whether  it  was  contributory  negligence  for  the  pur- 
chaser of  a  gasoline  lighting  and  heating  plant  to  light  a  match 
in  a.  cellar  into  which  gas  had  escaped,  held  a  question  for  the 
jury. 


*See  IIIInoiH  Noten  Dlirest,  YoU.  XI  t4>  XV,  wad  Cumulative  Quarterly,  same 
topic  and  section  number. 


Second  District — Ootobeb,  1914.^  95 

Tobias  v.  Tobias,  193  111.  App.  95. 

9.  iNSTBtJCTioNS,  §  4* — duty  of  court  to  give  instructions  on  ovm 
motion.  A  court  is  not  bound  to  give  instructions  on  its  own 
motion,  although  it  must  pass  upon  and  give  or  refuse  those  pre- 
pared and  tendered  by  the  parties  to  an  action. 


Harry  H.  Tobias^  Plaintiff  In  Error,  y.  Alma  C.  Tobias, 

Defendant  In  Error. 

Gen.  No.  6,762. 

1.  Appeal  and  ebrob,  §  1069* — filing  brief  as  joinder  in  error. 
The  filing  of  briefs  by  a  defendant  in  error  will  be  treated  as  a 
joinder  in  error. 

2.  Appeal  and  errob,  §  1069* — effect  of  joinder  in  error.  A  Join- 
der in  error  is  equivalent  to  a  demurrer  to  assignments  of  errorp 
and  raises  a  question  of  law  whether  there  are  such  errors  in  the 
record  as  the  assignments  allege. 

3.  Appeal  and  ebbob,  §  1145* — when  filing  of  plea  prevents  filing 
of  Jyrief  on  merits.  As  a  demurrer  and  plea  cannot  be  entertainea 
simultaneously  on  a  writ  of  error,  the  filing  of  a  plea  prevents  the 
filing  at  the  same  time  of  a  brief  on  the  merits  from  operating 
as  a  joinder  in  error. 

4.  Equity,  §  539* — vacating  decree  after  term  of  rendition.  A 
court  cannot  vacate  a  final  decree  on  motion  after  the  adjournment 
of  the  term  at  which  it  was  rendered. 

5.  Equity,  §  554* — nature  and  scope  of  dill  of  review.  The  pur- 
pose of  a  bill  of  review,  a  bill  in  the  nature  of  a  bill  of  review, 
and  of  a  bill  to  Impeach  a  decree  for  fraud,  is  to  secure  the  examina- 
tion of  a  proceeding  after  the  power  of  the  court  to  vacate  a  decree 
has  ended  by  the  Expiration  of  the  term  in  which  it  was  rendered. 

6.  Equity,  §  561* — denial  of  motion  to  vacate  decree  as  bar  to 
Mil  of  review.  Since  a  court  cannot  vacate  a  decree  after  the 
expiration  of  the  term  in  which  it  was  rendered,  the  denial  of 
such  a  motion  made  more  than  two  years  after  the  rendition  of  a 
decree  does  not  preclude  the  subsequent  filing  of  a  bill  of  review. 

7.  Appeal  and  ekbob,  §  1145* — when  denial  of  motion  to  vacate 
decree  bar  to  prosecution  of  writ  of  error  on  bill  of  review.  Wheth- 
er the  denial  of  a  motion  to  vacate  a  decree  is  a  bar  to  a  subsequent 
proceeding  in  the  nature  of  a  bill  of  review,  is  a  defense  thereto, 

*8ee  niinola  Not««  Digest,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
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and  Is  not  available  as  a  bar  to  a  writ  of  error  prosecuted  on  the 
dismissal  of  such  bill. 

8.  Appeal  and  ebbob,  §  1145* — when  plea  in  bar  of  insanity  of 
plaintiff  in  error  not  sufficient,  A  plea  in  bar  of  a  writ  of  error 
of  the  Insanity  of  the  plaintiflC  in  error,  and  the  appointment  of 
a  conservator  before  the  bringing  of  an  action  by  the  plaintifl!  in 
error,  held  deficient  for  failure  to  show  that  the  proceedings  for  the 
appointment  of  the  conservator  were  binding  on  the  plaintiff  in 
error,  or  that  the  court  had  jurisdiction  to  make  the  order  therefor. 

9.  Insane  pebsons,  S  76* — sufficiency  of  plea  of  insanity.  The  In- 
capacity of  a  person  to  do  an  act  requiring  the  exercise  of  reason 
and  judgment  is  not  suflOciently  alleged  by  pleading  a  previous 
adjudication  of  Insanity  and  the  appointment  of  a  conservator. 

10.  Appeal  and  ebbob,  §  1145* — tohen  insanity  of  plaintiff  in  error 
bar  to  tcrit  of  error.  The  insanity  of  a  party  to  an  action  should 
be  set  up  therein  as  a  defense,  and  not  pleaded  in  bar  of  the  prose- 
cution of  a  writ  of  error  by  him. 

11.  Appeal  and  ebbob,  §  1783* — when  overruling  of  plea  in  bar 
amounts  to  confession  of  error.  Where  pleas  in  bar  of  a  writ  of 
Arror  are  held  bad  on  demurrer,  or  not  sustained  by  the  proof, 
they  amount  to  a  confession  of  the  errors  assigned,  and  the  judg- 
ment below  will  be  reversed  without  considering  whether  the  errors 
alleged  were  justly  assigned. 

12.  Appeal  and  ebbob»  §  1125* — plea  in  bar  of  icrit  of  error  as 
precluding  joinder  in  error.  Since  the  pleas  here  filed  were  not  pleas 
of  release  of  errors,  they  are  not  within  section  109  of  the  Practice 
Act  (J.  ft  A.  1  8646),  providing  that  the  failure  to  sustain  a  plea 
of  release  of  errors  shall  not  deprive  the  defendant  of  the  right 
to  join  in  error. 

13.  Appeal  and  ebbob,  i  1071* — joinder  in  error  after  overruling 
plea  in  bar,  A  joinder  in  error  will  not  be  permitted  after  the  over- 
ruling of  a  plea  in  bar  to  a  writ  of  error. 

EIrror  to  the  Circuit  Court  of  Peoria  county;  the  Hon.  Lesuk  D. 
PuTERB.vrGH  and  Hon.  N.  E.  Wobthixgton,  Judges,  presiding.  Heard 
in  this  court  at  the  October  term,  1913.  Reversed  and  remanded. 
Opinion  filed  October  13,  1914.    Rehearing  denied  April  8,  1915. 

0.  A.  Smith^  for  plaintiff  in  error. 

Sheen  &  Galbraith,  for  defendant  in  error. 

Mb,  Justice  Dibell  delivered  the  opinion  of  the 
court. 
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Hany  H.  Tobias  filed  a  bill  in  the  court  below 
against  Alma  C.  Tobias  to  vacate  a  decree  of  divorce 
which  Alma  C.  Tobias  had  theretofore  obtained  against 
Harry  H.  Tobias  in  the  same  court.  The  bill  was  not 
a  bill  of  review,  for  it  did  not  set  out  in  full  the  bill 
for  divorce  and  the  decree  of  divorce,  nor  the  record 
in  the  cause.  The  grounds  on  which  it  was  sought  to 
vacate  the  decree  were  that  Mrs.  Tobias  was  not  a 
resident  of  Peoria  county  when  she  filed  said  bill  for 
divorce  and  therefore  the  court  acquired  ,no  juris- 
diction of  said  suit,  and  also  that  the  testimony  upon 
which  the  decree  was  obtained  was  untrue  and  known 
to  Mrs.  Tobias  to  be  untrue.  This  therefore  was  a 
bill  in  the  nature  of  a  bill  of  review  and  a  bill  to  im- 
peach the  decree  for  fraud.  A  demurrer  to  the  bill 
in  the  suit  to  vacate  the  decree  was  overruled,  and  Mrs. 
Tobias  answered.  Tobias  filed  five  exceptions  to  said 
answer,  two  of  which  were  sustained  and  the  rest  were 
overruled.  The  cause  was  referred  to  the  master  to 
take  and  report  the  proofs  and  his  conclusions.  He 
reported  the  proofs  and  his  conclusions  that  Mrs. 
Tobias  was  not  a  resident  of  Peoria  county  when  she 
brought  that  suit  and  obtained  that  decree,  and  that 
therefore  the  decree  of  divorce  should  be  vacated.  The 
court  sustained  exceptions  filed  by  Mrs.  Tobias  to 
said  report  and  entered  a  decree  dismissing  the  bill 
to  vacate  the  former  decree.  Tobias  perfected  an  ap- 
peal from  said  decree.  Thereafter,  at  a  later  term, 
the  court  entered  an  order  upon  him  to  pay  his  wife 
fifty  dollars  for  costs  and  solicitor's  fees  in  this  court. 
Later,  Tobias  abandoned  said  appeal.  Thereafter, 
Tobias  sued  out  this  writ  of  error  to  review  the  said 
proceedings  in  the  said  suit  brought  to  vacate  the  de- 
cree of  divorce,  and  assigned  errors  upon  the  record. 
Mrs.  Tobias  obtained  leave  to  file  and  filed  an  addi- 
tional record,  and  Tobias  moved  to  strike  it  from  the 
files,  and  that  motion  was  taken  with  the  case.  Mrs. 
Tobias  filed  two   pleas.     Tobias  demurred  thereto. 

Vol  CLXXXXin  7 


98  Appellate  Courts  op  Illinois. 

Tobias  v.  Tobias,  193  111.  App.  95. 

Mrs.  Tobias  moved  to  cany  the  demurrer  to  the  pleas 
back  to  the  writ  of  error.  The  demurrer  and  said 
motion  were  taken  with  the  case. 

Although  there  was  no  formal  joinder  in  error,  the 
filing  of  briefs  by  a  defendant  in  error  has  been  treated 
as  the  equivalent  of  a  joinder  in  error.  Ferrias  v. 
People,  71  111.  App.  559.  Section  108  of  the  Practice 
Act  (J.  &  A.  ^  8645)  would  also  require  us  to  treat 
the  case  as  if  there  had  been  a  joinder  in  error,  if  the 
pleas  had  not  been  filed.  Defendant  in  error  filed 
briefs,  arguing  the  case  upon  the  merits,  but  on  the 
same  day  she  also  filed  said  two  pleas.  A  joinder 
in  error  is  equivalent  to  a  demurrer  to  the  assignments 
of  error,  and  raises  a  question  of  law  whether  there 
are  such  errors  in  the  record  as  the  assignments  of 
error  allege.  Austin  v.  Bainter,  40  111.  82;  Fanvell 
V.  Sturges,  165  111.  252;  Cass  v.  Dutwan,  260  111,  228. 
As  demurrers  and  pleas  cannot  be  entertained  at  the 
same  time,  the  filing  of  the  pleas  prevented  the  filing 
of  a  brief  upon  the  merits  at  the  same  time  from  oper- 
ating as  a  joinder  in  error. 

The  first  plea  sought  to  bar  the  writ  of  error  by 
reason  of  the  alleged  fact  that  more  than  two  years 
after  the  decree  of  divorce  was  entered,  Tobias  ob- 
tained an  order  redocketing  the  said  cause  in  the  Cir- 
cuit Court,  and  entered  his  motion  to  set  aside  and 
vacate  the  decree  therein  upon  the  same  grounds  upon 
which  his  bill  in  thp  present  cause  is  based,  aud  that 
said  motion  was  heard  and  denied,  and  that  this  con- 
stituted an  adjudication  between  the  same  parties  on 
the  same  subject-matter  complained  of  in  the  present 
bill  of  complaint,  and  therefore  plaintiff  in  error  ought 
not  to  maintain  the  present  action.  This  plea  is  bad 
for  several  reasons.  The  power  of  a  court  to  vacate 
upon  mere  motion  a  final  decree  which  it  has  entered, 
is  lost  with  the  adjournment  of  the  term  at  which 
such  decree  was  rendered.  Ernst  Tosetti  Brewing 
Co.  V.  Koehler,  200  111.  369;  Mooney  v.  Valentynovicz, 
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255  HI.  118.  If  this  motion  had  been  interposed  at 
the  term  at  which  the  decree  was  rendered,  the  court 
would  have  had  jurisdiction  to  hear  and  determine 
the  matter;  but  that  power  over  the  decree  ended 
when  the  term  adjourned  without  such  motion  being 
interposed.  The  reason  for  entertaining  bills  of  re- 
view, bills  in  the  nature  of  a  bill  of  review  and  bills 
to  impeach  a  decree  for  fraud,  is  because  after  the 
term  in  which  the  decree  was  rendered  such  action 
cannot  be  had  upon  mere  motion.  As  the  court  had 
no  jurisdiction  to  vacate  the  decree  under  that  motion, 
its  refusal  to  grant  the  motion  could  not  bar  this  sub- 
sequent bill  which  gave  the  court  jurisdiction  to  de- 
cide that  matter.  Again,  this  plea  does  not  show  that 
Mrs.  Tobias  was  notified  of  the  ma^ng  and  pendency 
of  said  motion,  nor  does  it  show  that  she  appeared 
and  submitted  to  the  jurisdiction  of  the  court.  The 
plea  does  not,  therefore,  show  that  the  denial  of  the 
motion  was  or  could  be  an  adjudication  of  the  matters 
now  before  the  court.  Again,  it  is  only  by  most  casual 
reference  that  it  can  be  said  that  the  plea  shows  that 
said  motion  was  in  the  divorce  case  brought  by  Alma 
C.  Tobias  against  Harry  H.  Tobias.  Moreover,  if 
said  proceedings  upon  said  motion  were  binding  upon 
Mrs.  Tobias,  they  were  had  some  months  before  the 
present  bill  was  filed  to  vacate  the  decree  of  divorce, 
and  if  any  defense  at  all,  they  were  a  defense  to  the 
present  suit  in  the  court  below,  and  should  have  been 
set  up  there,  and  were  waived  by  not  presenting  them 
in  the  court  below,  and  are  not  available  to  bar  this 
writ  of  error. 

The  second  plea  alleged  that  at  the  time  of  the  filing 
of  the  present  bill  of  complaint  and  of  the  proceedings 
and  the  decree  therein,  Harry  H.  Tobias  was  shown 
by  the  record  to  be  an  insane  person  under  the  con- 
servatorship of  one  Pemberton  by  virtue  of  a  judg- 
ment rendered  in  the  County  Court  of  Mason  county, 
Illinois,  in  a  certain  proceeding  brought  therein  against 
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Harry  H,  Tobias,  wherein  and  whereby  he  was  de- 
clared insane  and  unfit  to  manage  his  own  affairs, 
and  Pemberton  was  appointed  his  conservator  and 
thereafter  qualified  and  acted  as  such  conservator 
during  the  whole  proceedings  shown  by  this  record. 
This  plea  is  defective  in  various  respects.  It  does 
not  show  that  the  County  Court  of  Mason  county  ever 
obtained  jurisdiction  of  the  person  of  said  Harry  H. 
Tobias,  nor  does  it  show  anything  by  which  it  can  be 
ascertained  that  said  proceedings  in  said  County 
Court  are  binding  upon  him  or  that  said  County  Court 
ever  had  jurisdiction  of  him.  Again,  it  shows  nothing 
that  would  bar  the  right  to  bring  the  suit  to  vacate 
the  decree  or  bar  the  right  to  a  writ  of  error;  but 
only  shows,  if  anything,  that  the  proceedings  should 
have  been  so  amended  as  to  make  the  conservator  a 
party  complainant  therein.  The  plea  does  not  allege 
that  Harry  H.  Tobias  was  ever  insane,  9,nd  it  does 
not  allege  that  if  he  had  ever  been  insane  he  was  not 
restored  to  reason  and  to  capacity  to  attend  to  his 
own  affairs  before  he  filed  this  bill  to  vacate  the  de- 
cree ;  nor  does  it  show  but  that  ever  since  he  filed  said 
bill  he  has  been  sane  and  competent  to  manage  his  own 
affairs.  We  do  not  think  it  sufficient  as  a  matter  of 
pleading  to  charge  that  a  person  was  adjudged  insane 
and  a  conservator  appointed  prior  to  the  doing  of 
some  act  requiring  reason  and  judgment,  because  it 
always  happens  that  if  an  insane  person  does,  in  fact, 
become  restored  to  sanity,  he  is  so  restored  some  time 
before  the  conservator  is  discharged  and  before  the 
person  formerly  insane  is  restored  to  the  legal  control 
of  his  property  by  an  order  of  court ;  and  if  he  becomes 
sane,  the  fact  that  he  does  not  immediately  procure 
the  discharge  of  his  conservator  ought  not  to  affect 
the  validity  of  his  acts  after  he  has  become  sane. 
Again,  the  matter  in  this  plea  attempted  to  be  set 
up,  if  it  were  sufficient,  should  have  been  set  up  at 
the  institution  of  the  suit  to  vacate  the  decree,  so  as 
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to  have  ^ven  an  opportunity  to  bring  in  the  conserv- 
ator, or  to  obtain  an  order  discharging  him;  and  it 
was,  in  fact,  set  up  and  was  one  of  the  features  of 
the  answer  to  which  exception  was  sustained ;  and  on 
this  subject,  the  only  question  which  can  here  be  raised 
at  the  present  time  is  whether  the  court  ruled  cor- 
rectly in  sustaining  the  exception  to  that  part  of  the 
answer.  It  follows  that  the  demurrer  must  be  sus- 
tained to  each  of  the  pleas. 

Where  pleas  in  bar  are  filed  to  a  writ  of  error  and 
said  pleas  are  not  sustained,  either  because  found  bad 
in  law  upon  demurrer  or  because  not  sustained  by  the 
proofs  upon  trial,  they  amount  to  a  confession  of  the 
error  assigned,  and  that  judgment  or  decree  from 
which  the  writ  of  error  is  prosecuted  must  be  reversed 
regardless  of  whether  the  errors  assigned  do,  in  fact, 
appear  upon  the  record,  and  the  court  which  finds  said 
pleas  insufficient  will  not  consider  whether  the  errors 
are  justly  assigned  or  not.  Austin  v.  Bainter,  supra; 
Clapp  V.  Reid,  40  HI.  121 ;  Ruchman  v.  Alwood,  44  111. 
183 ;  Holt  V.  Rees,  46  111.  181 ;  Thornton  v.  Houtze,  91 
HI.  199;  Page  v.  People  ex  rel  Weber,  99  111.  418; 
International  Bank  of  Chicago  v.  Jenkins,  104  HI.  143 ; 
Mahony  v.  MaJiony,  139  111.  14;  Beardsley  v.  Smith, 
139  111.  290;  Martin  v.  Highway  Com'rs  Scotland  Tp., 
150  HI.  158 ;  Schaeffer  v.  Ardery,  238  111.  557 ;  Peterson 
V.  Manhattan  Life  Ins.  Co.,  244  111.  329;  George  v. 
George,  250  HI.  251.  Section  109  of  the  Practice  Act  of 
1907  (J.  &  A.  ^  8646)  provides  that  a  plea  of  release  of 
errors,  adjudged  had  or  not  sustained,  shall  riot  de- 
prive the  defendant  of  the  right  to  join  in  error. 
Schaeffer  v.  Ardery,  supra;  Cass  v.  Duncan,  supra; 
Lott  V.  Davis,  262  HI.  148.  These  pleas  were  not  of 
a  release  of  errors  and  are  not  within  the  provisions 
of  that  statute. 

We  may  regret  that  we  have  not  a  discretion  to 
permit  a  joinder  in  error  after  any  pleas  in  bar  to  a 
writ  of  error  are  overruled,  if  we  think  the  ends  of 
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justice  would  be  best  served  thereby,  but  when  the 
legislature  adopted  said  section  109  of  the  Practice 
Act  it  knew  that  the  rule  above  stated  had  often  been 
declared  inflexible  by  our  Supreme  Court,  and  by  limit- 
ing said  section  to  a  plea  of  release  of  errors,  it  shows 
an  intention  to  permit  the  established  rule  to  stand 
as  to  all  other  pleas.  As  the  errors  assigned  have 
been  confessed  by  the  filing  of  these  pleas,  we  must 
reverse  the  decree  of  the  court  below.  We  deny  the 
motion  to  strike  the  additional  record  from  the  files. 
We  sustain  the  demurrers  to  the  plea  and  reverse  the 
decree  and  remand  the  cause. 

Decree  reversed  and  remanded. 

This  case  was  considered  and  decided  at  the  Octo- 
ber term,  1913.  Mr.  Presiding  Justice  Whitney,  to 
whom  the  case  was  then  assigned  to  write  an  opinion, 
was  taken  ill,  and  died  on  July  18,  1914,  without  hav- 
ing prepared  an  opinion,  and  the  case  was  afterwards 
reassigned. 


William  Burden,  y.  Charles  Burden  et  al.,  Appellees. 
Joseph  E.  Erbland,  Intervener,  Appellant. 

Gen.  No.  6,961. 

1.  Equtty,  §  HO* — right  of  judgment  creditor  of  partner  to  i»- 
tervene  in  dissolution  proceedings.  Where  one  partner  brought  a 
dissolution  proceeding  against  his  copartner  and  made  the  latter's 
wife  a  party  in  order  to  settle  a  dispute  between  the  two  over  the 
ownership  of  the  husband's  interest,  a  Judgment  creditor  of  the  hus- 
band cannot,  under  an  allegation  of  a  conspiracy  between  the 
husband  and  wife  to  defeat  his  claim,  intervene  in  the  proceeding 
and  apply  the  proceeds  of  the  husband's  interest  to  the  satisfaction 
of  the  judgment.  • 

2.  Appeal  and  error,  §  412* — when  objection  to  intervention  of 
judgment  creditor  of  one  partner  in  dissolution  proceeding  prop- 

•See  ininolN  Notes  Digest,  VoU.  XI  to  XV,  and  CumoIatiTe  Qwuterlj, 
topic  and  Necllon  number. 
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erly  reserved.  An  objection  that  a  judgment  creditor  of  one  part- 
ner could  not  intervene  in  a  dissolution  proceeding  in  order  to 
subject  the  latter's  interest  to  the  satisfaction  of  the  judgment,  held 
sufflcientfly  raised  in  order  to  permit  its  consideration  on  appeal. 

Z.  CBEDiroRS'  suiTj  §  45* — when  receiver  in  dissolution  proceed' 
ing  may  he  made  party  to  action  by  judgment  creditor  <igainst  one 
partner.  On  a  proper  showing,  leave  may  be  granted  a  judgment 
creditor  of  one  partner  to  make  the  receiver  in  a  dissolution  pro- 
ceeding a  party  to  a  judgment  creditor's  bilL 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the  Hon. 
FiiNK  D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.  Affirmed.  Opinion  filed  October  13,  1914.  Re- 
hearing denied  April  7,  1915. 

J.  A.  RiELY  and  McCalmont  &  Bamsay^  for  appel- 
lant. 

Cabl  E.  Sheldon,  for  appellees, 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

For  ten  years  prior  to  May,  1910,  a  mercantile 
business  was  carried  on  at  Tampico  in  Whiteside 
county  under  the  name  of  The  Charles  Burden  Com- 
pany. William  Burden  was  one  partner  and  a  half 
owner.  He  claimed  that  his  brother  Charles  was  his 
partner,  but  Kate  Burden,  wife  of  Charles,  had  as- 
serted that  she  was  the  partner,  and  she  had  signed 
many  partnership  papers.  William  Burden  gave  no 
time  to  the  business.  His  wife  Margaret  kept  the 
books.  Charles  conducted  the  business.  His  wife 
Kate  owned  the  building  in  which  the  business  was 
conducted,  and  had  raised,  by  mortgage  on  a  farm 
owned  by  her,  the. money  which  went  to  make  up  the 
other  half  of  the  capital  of  the  corporation.  Disagree- 
ments arose  and  William  filed  a  bill  against  Charles 
and  Kate  to  have  the  partnership  dissolved,  the  re- 
maining goods  sold,  the  book  accounts  and  notes  due 

*Se«  Illinois  Note*  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  aame 
topie  alid  section  number. 
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the  firm  collected,  the  firm  debts  paid  and  one-half 
of  the  remaining  assets  paid  to  himself.  He  did  not 
seek  an  adjudication  as  to  whether  Charles  or  Kate 
owned  the  other  half  of  the  property,  but  made  them 
both  defendants,  so  that  they  might  be  bound  by  the 
settlement  made  in  the  case.  A  receiver  was  ap- 
pointed and  the  affairs  of  the  partnership  were  wound 
up,  and  a  stipulation  was  signed,  disposing  of  various 
matters  of  controversy.  At  this  stage  of  the  case, 
Joseph  E.  Erbland,  claiming  to  have  recovered  a  judg- 
ment in  the  Circuit  Court  of  Woodford  county  in  1897 
against  Charles  Burden,  and  to  have  had  an  unsatis- 
fied execution  thereon,  and  to  have  obtained  a  revival 
of  said  judgment  in  1908  and  an  execution  thereon, 
returned  unsatisfied,  and  alleging  confederacy  and 
fraud  between  Charles  and  Kate  Burden  to  prevent 
Erbland  from  collecting  his  judgment,  and  alleging 
that  the  store  and  the  property  therein  was  owned  by 
Charles  Burden,  obtained  leave  to  fiile  and  filed  an 
intervening  petition,'  seeking  to  make  his  judgment 
out  of  the  alleged  interest  of  Charles  Burden  in  the 
partnership  property  and  in  the  rents  for  the  store 
building.  The  court  ordered  a  certain  sum  retained 
by  the  receiver  until  a  decision  under  the  petition. 
After  answer,  this  matter  was  heard  by  the  master, 
who  took  and  reported  proofs  with  his  conclusions 
adverse  to  the  petitioner.  On  objections  to  his  report, 
an  additional  report  was  made,  finding  that  the  court 
was  without  jurisdiction  to  entertain  the  subject-mat- 
ter of  said  petition.  The  court  dismissed  the  petition 
and  the  intervener  appeals. 

We  are  of  opinion  that  this  petition  was  not  ger- 
mane to  the  litigation  then  before  the  court.  William 
Burden  did  not  claim  to  own  the  store  building,  and 
its  ownership  was  not  involved  in  that  suit.  William 
had  no  interest  in  the  question  whether  Charles  or 
Kate  had  the  other  half  interest  in  the  business.  He 
was  only  interested  in  having  the  partnership  affairs 
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wound  up,  the  various  disputed  questions  disposed  of 
by  decree,  and  to  get  his  half  of  the  final  assets,  and 
to  have  Kate  and  Charies  both  parties  to  the  suit 
so  that  they  should  both  be  bound  by  the  result.  There 
was  involved  in  that  litigation  no  question  whether 
Charles  and  Kate  had  conspired  together  to  defeat 
the  creditors  of  Charles  or  whether  the  property 
standing  in  the  name  of  Kate  was  originally  derived 
from  the  estate  of  the  deceased  father  of  Charles,  as 
the  intervener  claimed,  nor  whether  she  acqui;red  such 
property  from  the  estate  of  the  deceased  father  in 
such  a  way  that  creditors  of  Charles  ought  in  equity 
to  have  resort  thereto  for  the  payment  of  their  claims. 
The  judgment  of  the  intervener  had  no  connection 
with  the  partnership  business.  It  was  obtained  sev- 
eral years  before  the  partnership  was  formed.  If  this 
inter\'ention  can  be  maintained,  then  any  other  credi- 
tor of  Charles  or  William  or  Kate  may  come  in  and 
file  an  intervening  petition  and. have  many  other  ques- 
tions tried.  Indeed,  it  appears  that  Margaret,  the 
wife  of  William,  supplied  some  of  the  money  which 
her  husband  put  into  the  business,  and  creditors  of 
Margaret  might  come  in  and  intervene  and  make  her 
a  party  and  seek  to  collect  their  claims  out  of  the  share 
ordered  paid  to  William.  » 

But  petitioner  claims  that  the  defendants  did  not 
raise  this  question  sufficiently  in  the  court  below.  De- 
fendants excepted  to  the  order  allowing  the  interven- 
ing petition  to  be  filed.  Later,  at  the  same  term  of 
court,  they  entered  a  motion  to  vacate  the  order  allow- 
ing said  petition  to  be  filed,  on  the  ground  that  the 
court  was  without  jurisdiction  to  enter  such  an  order 
in  said  cause.  They  filed  objections  to  the  master's 
report,  although  it  was  in  their  favor,  on  the  ground 
that  the  intervener  had  an  adequate  remedy  at  law, 
had  no  standing  in  a  court  of  equity,  and  that  a  court 
of  equity  was  without  jurisdiction.  We  are  of  opinion 
that  the  lack  of  jurisdiction  of  the  court  in  this  cause 
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was  suflSciently  raised,  and  also  that,  if  it  had  not  been 
raised,  it  was  at  least  the  privilege  of  the  court  of  its 
own  motion  to  refuse  to  permit  the  pending  cause  to 
be  hampered  by  this  litigation  introduced  by  the  inter- 
vener. 

But  it  is  suggested  that  the  money  was  in  the  hands 
of  the  receiver  and  he  could  not  be  made  a  party  to 
an  original  creditor's  bill,  and  therefore  petitioner 
had  a  right  to  this  intervention.  Erbland  would  have 
been  required  to  apply  to  the  court  for  leave  to  make 
the  receiver  a  party  defendant  to  such  a  creditor's 
bill,  but  we  must  assume  that  if  a  proper  showing  had 
been  made,  such  leave  would  have  been  granted. 

It  is  a  serious  question  under  the  proofs  whether 
this  judgment  was  ever  lawfully  revived,  and  whether 
Erbland  can,  under  the  proofs,  reach  any  of  the  money 
in  the  hands  of  the  receiver  from  which  to  pay  a  judg- 
ment against  Charles  Burden.  But  we  leave  these 
questions  undetermined,  so  that  if  a  creditor's  bill 
shall  be  filed,  its  progress  will  not  be  hampered  by 
any  decision  thereof  in  this  case. 

The  decree  dismissing  the  intervening  petition  is 
affirmed. 

Affirmed. 
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Sabatino  Magnani^  Appellee,  t.  Spring  Talley  Goal 

Company,  Appellant. 

Gen.  No.  5,956.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon.  Joe 
A  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1914.  AArmed.  Opinion  filed  October  13,  1914.  Rehearing  denied 
April  1,  1915.  Certiorari  denied  by  Supreme  Court  (making  opin- 
ion final). 

Statement  of  the  Case. 

Action  by  Sabatino  Magnani  against  the  Spring 
Valley  Coal  Company  to  recover  for  injuries  sustained 
while  in  the  employ  of  the  defendant  as  a  miner.  From 
a  judgment  in  favor  of  the  plaintiff  for  $1,500,  the 
defendant  appeals. 

On  August  29,  1912,  the  plaintiff  worked  without 
his  "buddy.''  The  mine  was  to  close  that  day  at  1 :30 
p.  m.  Shortly  after  1  o'clock  the  car  he  had  in  the 
entry  was  loaded.  He  applied  to  the  driver  to  take 
the  loaded  car  out,  so  that  he  could  set  in  an  empty 
and  begin  loading  it,  and  was  informed  that  the  loaded 
car  would  not  be  taken  out  until  next  morning,  so 
he  could  not  do  any  further  work  until  the  car  was 
taken  out.  He  started  walking  in  an  entry  towards 
the  shaft,  and  when  at  a  point  where  there  was  a  sharp 
decline  he  was  struck  and  injured  by  a  trip  consisting 
of  a  driver  and  one  mule  drawing  two  empty  cars. 
There  was  no  brake  on  the  cars  and  the  driver  had  no 
sprags  and  could  do  nothing  to  lessen  the  speed  of 
the  car,  except  with  his  feet,  which  would  not  impede 
the  motion  of  the  car  to  any  great  extent.  'In  going 
down  the  incline  the  head  car  ran  against  the  mule 
and  the  mule  ran  rapidly  to  keep  out  of  the  way  of 
the  car.  After  Magnani  started  towards  the  shaft, 
his  light  went  out.  He  saw  the  car  coming,  but  be- 
cause his  light  was  out  the  driver  could  not  and  did 
not  see  him  until  just  before  the  trip  reached  him. 
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When  Magnani  saw  the  car  coming  he  started  running 
from  the  car  and  going  from  side  to  side  of  the  entry, 
seeking  for  a  place  of  refuge,  which  he  was  unable 
to  find.  The  entry  was  so  narrow  that  the  car  could 
not  pass  him.  AVhile  running,  Magnani  struck  his 
head  against  a  low  place  in  the  roof  and  was  knocked 
down  and  run  over  by  one  or  both  of  the  cars,  and 
seriously  injured. 

The  proof  introduced  by  plaintiff  tended  to  show 
that  the  roadway  had  been  brushed  in  from  the  outside 
for  a  certain  distance  and  then  at  the  place  where 
plaintiff  struck  his  head  against  the  roof  the  brushing 
had  ceased,  and  that  there  was  a  sharp  drop  in  the 
height  of  the  roof  and  that  plaintiff  struck  his  head 
against  that.  The  oral  evidence  and  a  plat  introduced 
by  the  defendant  showed  that  forty  feet  inside  the 
entry  way  the  roof  was  7.3  feet  high  on  the  right-hand 
side  and  7.2  feet  high  on  the  left-hand  side,  while  ten 
feet  further  on  it  was  4.2  feet  high  on  the  right  and 
5.1  feet  high  on  the  left,  showing  a  drop  in  the  roof 
somewhere  within  that  distance  of  ten  feet  of  over 
three  feet  on  one  side  and  over  two  feet  on  the  other. 
Plaintiff  testified  that  as  he  ran  to  get  away  from  the 
trip  he  held  his  head  down  low. 

MoDouGALL,  Chapman  &  Bayne  and  Josef  T.  Skin- 
ner, for  appellant;  Mastin  &  Sherlock,  of  counsel. 

J.  L.  Murphy  and  James  P.  Lawson,  for  appellee. 

Mr.  Justice  Dibbll  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mines  and  minerals,  §  108* — when  low  roof  in  entry  %oay 
must  he  marked.  When  the  roof  of  an  entry  way  in  a  mine  is  so 
low  as  to  be  dangerous  to  employees  rightfully  traveling  therein, 

•See  UlijiolB  Notes  Digest,  VoU.  XI  to  XV,  and  Cnmolatlve  Quarterlj, 
topic  and  section  number. 
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it  is  such  a  condition  which  the  spirit  of  the  Mining  Act  requires 
to  be  marked  and  removed. 

2.  Mines  and  minerals,  §  182* — when  question  for  jury  whether 
low  roof  in  entry  way  dangerous  condition.  Whether  the  roof  of 
an  entry  way  in  a  mine  was  so  low  as  to  constitute  a  condition 
dangerous  to  miners  is  a  question  for  the  Jury. 

3.  Mines  and  minerals^  §  108* — when  low  roof  of  entry  way  must 
be  marked.  If  the  roof  of  an  entry  way  in  a  mine  is  so  low  as 
to  be  dangerous  to  miners  rightfully  using  it.  It  is  the  duty  of 
the  employer  to  conspicuously  mark  the  place,  to  enter  a  report 
thereof  in  the  books  kept  for  that  purpose  and  not  to  permit  miners 
to  use  the  entry  way  until  the  dangerous  condition  is  removed. 

4.  Mines  and  minerals,  §  174* — sufficiency  of  evidence  to  show 
dangerous  condition  of  low  roof  of  entry  way.  The  evidence  in 
an  action  for  injuries  sustained  by  a  miner  who  was  knocked 
down  by  the  low  roof  of  a  mine  entry  way,  held  to  Justify  a  finding 
that  the  place  was  dangerous. 

6.  Mines  and  minerals,  S  106* — effect  of  rule  prohibiting  use  of 
hauling  VHiys  by  miners  during  working  hours.  A  rule  of  a  mining 
company  requiring  miners  to  keep  ofT  hauling  ways  and  away  from 
the  bottom  of  shafts  during  working  hours  while  the  mine  was 
in  operation  does  not  constitute  a  defense  to  an  action  for  injuries 
sustained  by  a  miner  from  being  run  down  by  a  car  while  he  was 
traveling  through  an  entry  way  to  the  shaft  after  he  had  been  pre- 
vented from  completing  his  day's  work,  since  such  rule  violated 
sec  17  of  the  Mining  Act  (J.  ft  A.  ^  7486),  providing  that  men 
who  have  completed  their  day's  work  or  who  have  been  prevented 
from  finishing  work  shall  come  to  the  shaft  to  be  hoisted  out. 

6.  Mines  and  minerals,  §  91* — right  of  miner  to  use  passage- 
ways. The  requirement  of  the  Mining  Act  for  places  of  refuge 
not  over  sixty  feet  apart  in  the  sides  of  the  passageways  of  a 
mine  permits  miners  to  use  such  passageways  at  any  time. 

7.  Mines  and  minerals,  §  194* — instruction  as  to  rule  prohibit- 
ing miners  using  hauling  ways  during  working  hours.  In  an  action 
for  injuries  received  by  a  miner  by  being  run  over  by  a  car  while 
he  was  on  his  way  from  work  to  the  bottom  of  a  shaft,  the  court 
properly  decline  an  instruction  regarding  a  rule  of  the  employer 
requiring  miners  to  keep  ott  the  hauling  ways  and  away  from  the 
bottom  of  the  shaft  while  the  mine  was  in  operation  during  work- 
ing hours,  since  the  rule  conflicted  with  the  provisions  of  the 
Mining  Act  permitting  miners  to  come  to  the  bottom  of  shafts  to 
be  hoisted  to  the  surface  when  their  work  was  finished  or  they 
were  prevented  from  continuing  their  work. 

•ftee  Dlfaiols  Notes  Divest,  Vols.  XI  to  XV,  and  CnmnlatiTO  Qaurterljr, 
topte  aad  saoiloii  nmnber. 
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8.  Mines  and  minerals,  §  193* — instruction  cls  to  recovery  for 
permanent  ifijury  to  miner.  An  Instruction  In  an  action  for  in- 
juries sustained  by  a  miner,  as  to  his  right  to  recover  for  permanent 
injuries,  held  sustained  by  evidence  that  eighteen  months  after  the 
injury  one  knee  was  one  and  one-half  inches  larger  in  circumference 
than  the  other,  although  a  physician  testified  that  in  his  opinion  the 
knee  would  be  normal  in  six  or  eight  months. 


Town  of  Saratoga  and  Town  of  Lisbon,  Appellees,  t. 
Benjamin  Jacobson  et  al.  Susan  Duckworth  and 
Bichard  Duckworth,  Appellants. 

Gen.  No.  5,926. 

1.  Roads  and  bridges,  §  168* — when  water  may  he  cast  into  high- 
way. A  decree  prohibiting  the  casting  of  water  into  a  highway 
from  an  artificial  channel  without  the  consent  of  the  highway  com- 
missioner, held  not  to  prevent  the  fiowage  of  water  in  Its  natural 
course. 

2.  Roads  and  bbidges,  §  168* — when  natural  flow  of  water  onto 
highway  may  he  accelerated.  A  property  owner  may  accelerate  the 
natural  flow  of  water  by  means  of  ditches  to  a  point  on  his  own 
land  where  it  discharges  Itself  over  the  natural  surface  onto  an 
adjoining  highway. 

3.  Roads  and  bridges,  §  168* — when  water  may  he  ^discharged 
onto  highway  from  artificial  channel.  A  landowner  cannot  bring 
water  by  artificial  channels  and  discharge  it  in  onto  a  highway 
at  a  point  other  than  where  it  would  naturally  flow. 

4.  Waters  and  water  courses,  §  8* — when  discharge  of  water 
onto  servient  land  may  he  artificially  accelerated.  A  person  can 
artificially  accelerate  the  natural  flow  from  his  land  of  water  which 
would  otherwise  in  a  state  of  nature  evaporate  or  seep  into  his 
soil,  and  cast  it  onto  servient  lands. 

5.  Roads  and  bridges,  §  168* — when  owner  of  land  to  middle  of 
highway  may  cast  water  thereon.  The  fact  that  a  person  owns 
land  to  the  middle  of  a  highway  does  not  permit  him  to  cast  water 
thereon  through  an  artificial  channel  at  a  point  other  than  where  it 
would  naturally  flow. 

*See  Ullnoift  Notes  Dlgeut,  Vols.  XI  to  XV,  and  CnmolatlTe  Quarterly, 
topic  and  section  number. 
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6.  Drainage,  §  113* — what  drains  are  xcithin  ''Ditches  Construct- 
ed by  License  Act.'*  A  tile  drain  constructed  with  the  consent  of  the 
commissioner  of  highways,  by  a  person  from  a  point  In  a  highway 
across  his  land  and  emptying  Into  a  natural  water  course,  Is  a  drain, 
within  the  meaning  of  the  "Ditches  Constructed  by  License  Act" 
(J.  6  A.  IT  4594  et  seq.) 

7.  Drainage,  §  113* — when  connection  may  he  made  uHth  drain 
built  under  "Ditches  Constructed  ty  License  Acf  Third  persons 
cannot  connect  drains  with  a  tile  drain  built  with  the  consent  of 
the  commissioner  of  highways,  by  a  person  from  a  point  In  a  high- 
way across  his  own  land,  unless  consent  to  the  connection  Is  given 
by  the  commissioner. 

8.  Township  organization,  §  39* — when  highway  commissioner 
may  sue  in  name  of  town,  A  commissioner  of  highways  may  bring 
an  action  In  the  name  of  a  town. 

9.  Appeal  and  error,  §  126* — when  freehold  involved.  The  Ap- 
pellate Court  does  not  have  Jurisdiction  of  an  appeal  concerning 
perpetual  rights  of  drainage,  since  freehold  Is  Involved. 

10.  Equity,  §  5* — when  court  has  jurisdiction  of  land  in  another 
county.  A  court  of  chancery  has  jurisdiction  under  section  3  of 
the  Chancery  Act  (J.  &  A.  K  883)  of  a  controversy  over  the  rights 
to  cast  water  onto  lands  within  the  county,  notwithstanding  that  the 
property  from  which  it  is  conducted  lies  In  an  adjoining  county. 

11.  Equity,  $  h2A*'—when  sheriff  may  execute  decree  in  adjoin- 
ing county.  The  question  of  the  po^wer  of  a  sherift  to  execute  In 
an  adjoining  county  a  decree  prohibiting  the  casting  of  water  onto 
land  within  the  county,  held  not  necessarily  involved,  where  It  did 
not  appear  that  he  would  be  required  to  perform  any  act  In  the 
adjoining  county. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon. 
SA3fUEL  C.  Stough,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.  AflElrmed.  Opinion  filed  October  27,  1911  Re- 
hearing denied  April  7,  1915. 

Cornelius  Reardon  and  John  Small,  for  appellants. 

J.  L.  O'Donnell,  T.  F.  Donovan,  J.  A.  Bray  and 
Frank  II.  Hayes,  for  appellees. 

Mr.  Presiding  Justice  Carnes  delivered  the  opin- 
ion of  the  court. 


•See  Dilnols  Notes  Dicest,  Vols.  XI  to  XV,  and  Camalatlve  Quarterly,  aame 
topic  and  acctton  nomber. 
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This  is  an  appeal  from  a  decree  of  injunction  ren- 
dered on  an  amended  bill  filed  by  the  Commissioner 
of  Highways  of  the  Towns  of  Lisbon  and  Saratoga 
against  the  appellants,  Susan  and  Richard  Duckworth, 
and  the  appellees  Benjamin  Jacobson  and  Hendrick 
Hendrickson,  in  matter  of  tile  drainage  of  lands  af- 
fecting a  public  road. 

The  township  of  Lisbon  in  Kendall  county  lies  north 
of  and  adjoining  the  township  of  Saratoga  in  Grundy 
county.  There  is  a  public  highway,  established  in 
1856,  between  the  two  towns,  which  is  under  the  con- 
trol and  management  of  the  fwo  boards,  of  highway 
commissioners  of  said  towns,  acting  as  one  body,  Ben- 
jamin Jacobson  owns  the  N.  W.  ^4  of  Section  6  and 
about  sixty  acres  of  land  adjoining  on  the  south  in 
Saratoga  township,  through  which  sixty  acres  extends 
Moore  Creek,  running  in  a  southeasterly  direction. 
Susan  Duckworth  owns  the  quarter  section  in  Lisbon 
township  adjoining  the  Jacobson  land  on  the  north 
and  separated  therefrom  by  said  town  line  road.  Her 
husband,  Richard  Duckworth,  has  charge  of  her  land. 
Hendrick  Hendrickson  owns  a  tract  of  land  adjoining 
the  Duckworth  land  on  the  east.  The  three  tracts  in 
a  state  of  nature  drain  southerly  into  Moore  Creek, 
but  are  so  nearly  level  that  portions  of  each  tract  can- 
not be  successfully  cultivated  without  artificial  chan- 
nels ;  and  that  portion  of  the  land  near  the  point  in  the 
road  where  the  three  tracts  meet  is  low  and  conse- 
quently wet  if  not  artificially  drained.  A  part  of  the 
Duckworth  quarter  section  naturally  drains  southerly 
onto  the  Jacobson  land  at  or  near  this  point  (the  north- 
east corner  of  the  Jacobson  land  and  the  southeast 
comer  of  the  Duckworth  land),  and  another  part  natur- 
ally drains  onto  the  Jacobson  land  at  a  point  about 
eighty  rods  west,  and  thence  southerly  to  the  creek ;  and 
probably  another  small  part  naturally  drains  onto  the 
Jacobson  land. at  a  point  still  further  west.  These 
lands  were  occupied  as  farms  about  1850,  and  in  the 
next  five  years  open  ditches  were  dug  by  the  owners 
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to  facilitate  draining  in  the  direction  of  the  natural 
depressions  leading  to  the  creek.  There  was  a  ditch 
from  near  the  northeast  comer  of  the  Jacobson  land 
southwesterly  to  the  creek,  and  one  running  southerly 
from  a  point  about  eighty  rods  west,  and  others  from 
the  north,  on  the  Duckworth  lands,  connecting  with 
these  ditches.  The  drainage  so  provided  left  the 
greater  part  of  the  land  neat  the  ditches  unfit  for  cul- 
tivation, and  it  was  used  for  pasture,  and  while  there 
is  evidence  of  some  effort  to  keep  the  ditches  open 
from  time  to  time,  it  is  quite  clear  that  for  many  years 
before  this  suit  was  begun,  and  probably  before  the 
Farm  Drainage  Act  of  1889,  they  had,  as  is  usual  with 
open  ditches  on  prairie  land  used  for  pasture,  filled 
up  so  much  that  they  could  not  be  considered  as  con- 
stituting a  system  of  drainage. 

On  May  20,  1891,  a  written  contract  was  entered 
into  by  the  highway  commissioners  and  Jacobson,  and 
Jacobson 's  then  co-owner  of  the  land,  in  which  it  was 
agreed  that  Jacobson  should  lay  a  tile  from  a  point 
designated  in  the  north  side  of  the  road  north  of  the 
northeast  comer  of  the  Jacobson  land  across  that  land 
into  said  creek,  beginning  in  the  highway  with  a  nine- 
iQch  tile  and  increasing  in  size  to  a  twelve-inch  tile 
where  it  entered  the  creek,  with  the  right  to  the  com- 
missioners to  connect  therewith  for  the  purpose  of 
draining  the  highway,  and  that  the  commissioners 
should  pay  a  stated  part  of  the  expense  of  the  work. 
All  of  which  was  accordingly  done,  and  the  commis- 
sioners laid  tile  some  distance  east  and  west  in  the 
road  to  connect  therewith. 

The  drain  so  constructed  was  sufl5cient  to  take  care 
of  the  surface  water  naturally  deposited  on  the  high- 
way and  Jacobson 's  land,  and  to  enable  him  to  culti- 
vate all  his  land.  The  commissioners  placed  a  culvert 
in  the  road  to  take  the  water  accumulating  on  the 
north  side  of  the  pike  and  conduct  it  towards  this  tile 
drain,  and  with  these  improvements  the  road  was  fit 
for  travel 

Vol  cutaEzxin  t 
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About  the  year  1906,  the  Duckworths  tiled  their  land 
ending  in  a  nine-inch  tile  inside  their  fence  two  or 
three  feet  below  the  natural  surface,  and  from  thence 
dug  a  ditch  into  the  highway  and  in  the  north  side 
of  the  highway  to  the  head  of  the  Jacobson  tile,  and 
connected  branches  on  different  parts  of  their  farm 
with  this  main  tile,  thus  bringing  water  to  the  point 
of  outlet  that,  but  for  the  tiling,  would  have  drained 
south  eighty  rods  or  more  west  of  the  point  of  outlet. 
Hendrickson  connected  tile  from  his  land  with  the  road 
tile  emptying  into  the  Jacobson  tile.  The  commission- 
ers built  a  large  concrete  culvert  to  let  the  water  cross 
from  the  north  side  of  the  road  into  the  Jacobson  tile. 
The  result  was  that  the  Jacobson  tile  would  not  take 
care  of  the  water  so  brought  to  it,  and  he  was  unable 
to  cultivate  his  land.  He  put  an  iron  shingle  between 
two  sections  of  the  tile  inside  his  fence  which  relieved 
the  situation  as  to  him,  but  of  course  made  it  worse 
as  to  the  highway. 

The  commissioners  filed  a  bill  to  compel  him  to  re- 
move the  obstruction  and  to  enjoin  him  from  further 
obstructing  the  flow  of  water  through  the  tile.  Jacob- 
son  answered  the  bill,  and  a  partial  hearing  developed 
the  facts  above  stated  in  relation  to  the  Duckworth 
and  Hendrickson  tiles.  Thereupon  an  amended  bill 
was  filed  by  the  commissioners  making  Hendrickson 
and  the  Duckworths  parties  defendant.  Hendrickson 
defaulted.  The  Duckworths  answered  and  filed  a  cross- 
bill, claiming  the  right  to  drain  the  water  from  their 
land  onto  the  highway  and  across  Jacobson 's  land, 
and  praying  an  injunction  restraining  the  commission- 
ers and  Jacobson  from  interfering  with  such  drainage. 
All  the  parties  except  Hendrickson  answered  the  cross- 
bill. The  chancellor  heard  the  evidence  and  entered 
a  decree  granting  the  relief  prayed  in  the  original 
bill,  and  dismissing  the  cross-bill  for  want  of  equity, 
from  which  decree  this  appeal  is  prosecuted. 

The  decree  after  finding  the  facts  substantially  as 
above  stated,  and  ordering  Jacobson  to  remove  the 
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obstruction,  and  ordering  Hendrickson  to  disconnect 
his  tile  and  enjoining  him  from  again  connecting  it 
with  the  tile  in  the  highway,  ^^  ordered  *  *  *  that 
Susan  Duckworth  and  Richard  Duckworth  be  enjoined 
from  further  connecting  or  attempting  to  connect  their 
said  trunk  line  of  tile  with  the  joint  ditch  aforesaid 
by  means  of  excavations  or  otherwise;  and  that  the 
said  highway  at  the  place  where  said  excavations  were 
made  by  Susan  Duckworth  and  Richard  Duckworth 
be  restored  to  its  former  condition;  and  that  Susan 
Duckworth  and' Richard  Duckworth  be  perpetually  en- 
joined from  draining  onto  the  highway,  without  the 
consent  of  said  commissioners  of  highway,  at  the 
southeast  comer  of  the  southwest  quarter  (S.  W.  14) 
of  said  Section  thirty-one  (31) ;  and  that  the  com- 
missioners of  highway  be,  and  they  are,  hereby  author- 
ized to  restore  the  highway  to  the  condition  in  which 
it  was  upon  the  north  side  thereof  opposite  the  mouth 
of  said  tile  of  Susan  Duckworth  and  Richard  Duck- 
worth at  the  time  said  tile  was  laid. 

^^It  is  further  ordered,  that  in  case  of  default  or 
refusal  on  the  part  of  any  or  either  of  said  parties 
to  obey  the  mandate  of  this  decree,  the  sheriff  of 
Grundy  county  do  forthwith  execute  the  same." 

Appellants  say  that  the  clause  in  the  above  order 
enjoining  them  from  draining  onto  the  highway  at  the 
southeast  comer  of  their  farm,  without  the  consent 
of  the  commissioners,  means  that  they  are  required  to 
prevent  water  that  would  in  a  state  of  nature  flow 
from  their  lands  onto  the  highway  at  that  point  from 
so  doing,  and  consequently  that  the  decree  is  absurd, 
incapable  of  execution  in  any  reasonable  way,  and 
broader  than  the  prayer  of  the  bill.  We  do  not  think 
the  language  of  the  decree  requires  or  even  admits  of 
such  a  construction.  The  order,  when  read  in  con- 
nection with  the  finding  of  facts  in  the  decree,  means 
that  appellants  are  enjoined  from  draining  water  onto 
the  highway  at  that  point  by  means  of  artificial  chan- 
nels in  the  highway.    If  they  are  able  to  accelerate 
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the  natural  flow  of  water  to  that  point  by  means  of 
ditches,  and  allow  it  to  discharge  itself  over  the  natural 
surface  of  their  own  lands  onto  the  highway,  they  have 
the  right  to  do  so ;  but  they  are  not  permitted  to  bring 
water  to  that  part  of  the  highway  that  would  natu- 
rally be  delivered  at  a  different  place.  The  law  does 
permit  them  by  drains  on  their  own  land  to  conduct 
water  onto  servient  lands,  accelerating  its  flow  along 
natural  depressions  and  water  courses,  and  thereby 
precipitate  water  on  the  lower  lands  that  would  in  a 
state  of  nature  evaporate  or  seep  into  the  soil;  but 
they  must  not  conduct  water  out  of  its  natural  water 
course  and  must  not  make  excavations  on  the  lower 
lands.  It  does  not  appear  that  they  could  within  the 
limits  above  indicated  drain  water  onto  the  highway; 
but  if  they  can  we  are  of  the  opinion  that  the  decree 
should  not  be  read  as  preventing  them  from  so  doing. 

The  case  of  Peck  v.  Herrington,  109  111.  611,  defines 
the  rights  of  the  owner  of  higher  lands,  the  dominant 
heritage,  to  conduct  water  by  drains  and  ditches  onto 
lower  lands,  the  servient  heritage,  of  another;  and  it 
is  there  held  that  he  cannot  construct  drains  or  ditches 
so  as  to  create  new  channels  for  water  on  the  lower 
field.  And  in  Fenton  S  Thompson  R.  Co.  v.  Adams, 
221  111.  201,  the  court  reviewed  that  and  other  cases 
on  the  same  subject,  and  held  that  one  may  change 
a  natural  water  course,  but  he  must  restore  the  water 
to  its  natural  channel  within  the  limits  of  his  own  land 
so  that  it  will  flow  upon  the  servient  estate  at  the  same 
place  as  before.  Therefore  appellants  had  no  right, 
even  by  channels  dug  entirely  on  their  own  land,  to 
conduct  water  to  the  point  in  question  that  would  in 
a  state  of  nature  be  discharged  upon  the  highway  at 
points  west  thereof. 

It  is  suggested  that  appellants  own  the  land  to  the 
center  of  the  road  subject  to  the  easement,  and  there- 
fore that  as  between  them  and  the  commissioners  the 
rule  that  applies  in  case  of  a  private  owner  of  lower 
lands  does  not  here  apply.    The  perpetual  easement 
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of  the  public  is  a  freehold,  and  under  the  authority 
of  Young  v.  Highway  Com'rs  Macon  Tp.,  134  111. 
569,  and  People  v.  Magruder,  237  111.  340,  the  situation 
is  no  more  favorable  to  appellants  than  if  the  land  in 
the  road  was  owned  by  a  private  individual. 

The  tile  drain  of  the  commissioners  and  Jacobson, 
with  which  appellants  connected,  is  a  drain  within  the 
Act  of  1889,  entitled  *' Ditches  Constructed  by  Li- 
cense''  (J.  &  A.,  vol.  3,  page  2516,  H  4594).  It  is  pro- 
vided in  section  2  (J.  &  A.  If  4595)  of  that  act  that  no 
party  interested  in  such  drain  shall  authorize  any 
other  person  to  connect  therewith  without  the  consent 
of  all  the  parties  interested  in  the  drain ;  and  further 
provided  that  any  party  interested  may  by  bill  in 
chancery  compel  a  person  so  connecting  without 
authority  to  fill  the  drain.  Appellants  had  no  right 
to  connect  with  this  drain  without  the  consent  of  the 
commissioners  and  Jacobson  (Funston  v.  Hoffman, 
232  HI.  360),  and  there  is  no  claim  that  they  had  the 
consent  of  either. 

That  highway  commissioners  may  bring  the  action 
in  the  name  of  the  towns,  is  held  in  Town  of  Crooked 
Creek  v.  King,  252  HI.  126. 

There  is  some  argument  that  rights  of  perpetual 
drainage  in  the  old  ditches  made  before  1860  are  in- 
volved and  invaded  by  the  decree.  If  that  question 
is  involved  appellants  have  mistaken  their  forum  in 
taking  their  appeal.  Funston  v.  Hoffman,  supra.  No 
point  is  made  in  briefs  of  counsel  that  a  freehold  is 
involved  and  therefore  that  this  court  had  not  juris- 
diction, and  we  are  of  the  opinion  that  under  the  plead- 
ings and  the  evidence  there  is  no  controlling  question 
of  any  right  of  appellants  resting  on  the  facts  concern- 
ing those  ancient  ditches.  It  is  not  sought  in  this  pro- 
ceeding to  restore  appellants  to  any  rights  in  an  open 
ditch  constructed  before  the  Act  of  1889,  but  rather  to 
give  them  rights  in  a  tile  drain  constructed  since  that 
day  by  other  parties. 

It  is  argued  that  the  court  did  not  have  jurisdiction 
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to  enter  a  decree  affecting  appellants'  lands,  because 
they  were  not  located  in  the  county  in  which  the  court 
was  held.  We  are  of  the  opinion  that  the  suit  is  with- 
in the  provision  of  section  3  of  our  Chancery  Act  (J. 
&  A.  ^  883),  that  suits  which  may  affect  real  estate 
shall  be  commenced  in  the  county  where  the  same  or 
some  part  thereof  is  situated. 

It  is  assigned  as  error  and  argued  that  the  court 
erred  in  ordering  the  sheriff  of  its  county  (Grundy) 
to  execute  the  n^andate  of  the  decree,  and  our  atten- 
tion is  called  to  the  statute  and  authorities  to  the  ef- 
fect that  a  sheriff  can  act  as  such  only  in  the  territory 
of  his  own  county.  No  authority  is  cited  in  which  a 
situation  like  the  one  presented  here  is  discussed.  The 
court  having  jurisdiction  of  the  subject-matter,  had 
power  to  enforce  its  decree.  In  the  absence  of  any 
authority  cited  as  to  what  instrumentality  might  be 
used,  whether  its  own  sheriff  as  sheriff,  or  as  a  com- 
missioner of  the  court  might  lawfully  so  act,  and  in 
view  of  the  fact  that  the  principal  mandatory  order 
is  that  Jacobson  remove  the  obstruction  in  his  tile, 
which  obstruction  is  in  Grundy  county,  and  that  it 
does  not  appear  that  the  sheriff  of  Grundy  county  will 
be  required  under  the  order  to  do  any  act  in  Kendall 
county,  we  do  not  feel  called  upon  to  investigate  or  de- 
cide through  what  instrumentalities  a  court  having 
jurisdiction  of  matters  affecting  lands  in  its  own  and 
other  counties  should  enforce  its  decree;  and  we  are 
not  inclined  to  reverse  the  case  on  that  ground. 

Finding  no  reversible  error  in  the  record,  the  decree 
is  affirmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  In 
Error,  y.  Mare  A.  Blnmenberg  et  al.  William  Gep- 
pert.  Plaintiff  in  Error. 

Gen.  No.  5,823. 

1.  CoKSPiRACT,  $  20* — what  is  conspiracy  at  common  law,  A  con- 
spiracy at  common  law  is  a  combination  of  two  or  more  persons 
to  accomplish,  by  concerted  action,  a  criminal  or  unlawful  purpose, 
or  a  purpose  not  in  itself  criminal,  by  unlawful  or  criplnal  means. 

2.  Coi^sPiBACT,  §  50* — su^ciency  of  evidence  to  show  consjpiracy- 
to  extort  money.  The  evidence  J\eld  sufficient  to  show  a  criminal 
conspiracy  between  the  publishers  of  a  trade  Journal  to  extort  money 
from,  and  to  injure  the  character,  credit  and  business  of  a  manu- 
facturer, by  threatening  to  and  actually  publishing  derogatory  ar- 
ticles concerning  him  and  his  business. 

3.  Cbiminai.  law,  §"51* — venue  of  conspiracy  to  extort  money  by 
publication  in  foreign  paper.  Where  the  evidence  shows  a  con- 
spiracy to  extort  money  from  and  to  injure  the  character,  credit 
and  business  of  a  manufacturer  by  publishing  in  a  trade  Journal, 
printed  in  another  State,  false,  malicious  and  scandalous  matter 
ccaceming  him  and  his  business,  the  venue  of  an  Indictment  is 
soificiently  shown  by  proof  that  the  defendants  caused  copies  of 
such  Journal  containing  the  articles  in  question  to  be  circulated 
in  the  county  where  the  indictment  was  found. 

4.  CoNBPnAGT,  §  50* — sufficiency  of  evidence  of  circulation  of  pub- 
lication intended  to  extort  m/)ney.  The  evidence  on  a  prosecution 
for  a  conspiracy  to  extort  money  from  and  to  injure  the  character, 
credit  and  business  of  a  manufacturer  by  the  publication  in  a  trade 
Journal  of  ftUse,  malicious  and  scandalous  matter,  held  sufficient  to 
show  the  circulation  of  such  matter  within  the  county  where  the 
indictment  was  found. 

5.  CoNSPiBACT,  §  49* — when  circulation  in  county  presumed  of 
publication  intended  to  extort  money.  The  presumption  of  the  cir- 
culation in  a  county  where  an  indictment  was  found  for  conspiracy 
to  extort  money  by  publishing  in  a  trade  Journal  of  large  circula- 
tion, printed  in  another  State,  false,  malicious  and  scandalous 
matter  concerning  the  character,  credit  and  business  of  a  manu- 
facturer, does  not  answer  the  requirement  of  legal  proof  that  the 
publication  reached  such  county,  but  operates  merely  in  support 
of  evidei^ce  which  might  otherwise  be  regarded  as  uncertain  and 
indefinite. 

6.  CONSPIBACT,  S  50* — sufficiency  of  evidence  to  show  overt  acts 
in  county  of  venue.    The  evidence  on  a  prosecution  for  conspiracy 
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to  extort  money  from  and  to  injure  the  character,  credit  and 
business  of  a  manufacturer,  held  to  show  the  performance  of  acts 
in  the  furtherance  of  the  conspiracy  within  the  county  where  the 
indictment  was  found. 

7.  Criminal  law,  §  287* — when  venue  question  for  jury.  The 
question  of  venue  on  a  criminal  prosecution  is  one  of  fact  for  the 
Jury,  and  must  be  established  by  the  same  measure  of  proof  as 
any  other  material  fact 

8.  Criminal  law,  §  52* — sufficiency  of  evidence  of  venue.  The 
evidence  on  a  prosecution  for  conspiracy  to  extort  money  from  and 
to  injure  the  character,  credit  and  business  of  a  manufacturer, 
held  sufficient,  in  the  absence  of  proof  to  the  contrary,  to  establish 
the  venue  in  the  county  where  the  indictment  was  found. 

9.  Criminal  law,  §  51* — venue  of  prosecution  for  conspiracy  to 
extort  money  hy  means  of  defamatory  publication.  A  prosecution 
for  a  conspiracy  to  extort  money  from  and  to  injure  the  character, 
credit  and  business  of  a  manufacturer  by  false  and  malicious  pub- 
lications in  a  trade  Journal  printed  in  another  State,  will  lie  in 
the  county  where  the  business  is  located  and  copies  of  such  Journal 
circulated  by  the  defendants. 

10.  Conspiracy,  §  37* — when  indictment  does  not  charge  separate 
offerees.  An  indictment  for  a  conspiracy  to  extort  money  from 
and  to  injure  the  character,  credit  and  business  of  a  manufacturer 
by  false  and  malicious  publications  In  a  trade  Journal,  held  not  to 
charge  separate  and  distinct  offenses  in  the  same  count 

11.  Conspiracy,  §  49* — admissiUlity  of  evidence  of  conduct  of 
co-conspirator  prior  to  conspiracy.  On  a  prosecution  for  a  con- 
spiracy to  extort  money  from  and  to  injure  the  character,  credit 
and  business  of  a  manufacturer,  evidence  is  not  admissible  to  prove 
the  acts  and  sayings  of  an  alleged  co-conspirator  previous  to  the 
time  when  the  evidence  tends  to  establish  the  existence  of  a  con- 
spiracy. 

12.  Conspiracy,  §  49* — competency  of  declarations  of  one  con- 
spirator. Declarations  of  one  alleged  consplratoV  made  before  the 
formation  of  the  conspiracy  are  competent  evidence  against  him  but 
not  against  his  co-conspirators. 

13.  Conspiracy,  §  49* — admissibility  of  evidence  of  conduct  of  one 
conspirator,  E3vidence  on  a  prosecution  for  conspiracy  to  extort 
money  from  and  to  injure  the  character,  credit  and  business  of  a 
manufacturer,  of  the  conduct  of  one  alleged  conspirator,  held  ad- 
missible as  bearing  on  the  question  whether  the  conspiracy  was 
formed  before  a  certain  date. 

14.  Conspiracy,  §  49* — when  evidence  sufficient  to  show  date  of 
formation  of  conspiracy.    The  evidence  on  a  prosecution  for  con- 
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splracy  to  extort  money  from  and  to  injure  the  character,  credit  and 
business  of  a  manufacturer,  held  sufficient  to  show  the  formation 
of  the  conspiracy  before  a  certain  date. 

15.  Conspiracy,  |  50* — when  proof  of  wrongful  act  evidence  of 
conspiracy.  On  a  prosecution  for  a  conspiracy  to  do  a  wrongful 
act,  proof  of  the  doing  of  such  act  is  evidence  of  a  previously  formed 
design. 

16.  CoNSPiBACT,  S  22* — when  conspiracy  to  do  unlawful  act  com- 
plete. The  crime  of  conspiracy  to  accomplish  a  criminal  or  un- 
lawful purpose,  or  a  lawful  purpose  by  unlawful  or  criminal  means, 
or  to  do  an  act  constituting  the  statutory  crime  of  conspiracy,  is 
complete  when  the  agreement  is  made. 

17.  Conspiracy,  %  49* — when  overt  acts  evidence  of  previously 
formed  design.  Overt  acts  done  in  carrying  out  a  conspiracy  to 
accomplish  a  criminal  or  unlawful  purpose,  or  a  lawful  purpose  by 
unlawful  or  criminal  means,  or  to  do  any  act  constituting  the  statu- 
tory crime  of  conspiracy,  are  evidence  of  a  previously  formed 
design. 

18.  Conspiracy,  %  49* — when  overt  acts  evidence  of  conspiracy. 
The  attack  in  a  trade  Journal,  on  the  character,  credit  and  busi- 
ness of  a  manufacturer,  is  evidence  of  a  preconceived  plan  on  the 
part  of  the  publishers;  and  on  a  prosecution  for  conspiracy  to 
extort  money  from  him,  it  is  not  necessary  to  show  a  meeting  and 
consultations  between  the  indicted  parties,  since  the  conspiracy 
might  be  implied  from  overt  acts. 

19.  Conspiracy,  $  25* — sufficiency  of  combination  or  agreement. 
It  is  not  necessary  that  the  plan  of  a  conspiracy  to  extort  money 
from  and  to  injure  the  character,  credit  and  business  of  a  manu- 
facturer should  embrace  in  detail  in  its  early  stages  the  various 
means  by  which  it  should  be  executed,  since  it  is  sufficient  if  there 
was  a  general  plan  to  accomplish  the  result  sought  by  means  that 
might  from  time  to  time  be  found  expedient. 

20.  Conspiracy,  %  45* — when  necessary  to  set  out  in  indictment 
means  of  carrying  out  conspiracy.  An  indictment  charging  con- 
spiracy in  the  language  of  the  statute,  held  sufficient  against  the 
objection  that  it  did  not  set  out  with  sufficient  particularity  the 
means  by  which  the  conspiracy  was  entered  into,  or  by  which  it 
was  to  be  carried  into  effect 

21.  Conspiracy,  |  47* — when  variance  shown  "between  pleading 
and  proof.  The  evidence  on  a  prosecution  for  a  conspiracy  to  ex- 
tort money  from  and  to  injure  the  character,  credit  and  business 
of  a  manufacturer,  held  not  to  show  a  variance  from  the  indictment 

22.  Conspiracy,  §  49* — when  evidence  of  absence  of  oo-conspir' 
ator  from  county  not  proof  of  flight.     Evidence  on  a  prosecution 
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for  conspiracy  to  extort  money  from  and  to  injure  the  character* 
credit  and  business  of  a  manufacturer,  that  one  of  the  indicted 
persons  was  and  had  been  for  some  time  in  a  foreign  country,  held 
not  evidence  that  he  had  fled  the  country. 

23.  Conspiracy,  §  49 • — admissibility  of  evidence  of  absence  of 
coconspirator  from  county.  It  may  be  shown  on  a  prosecution 
for  conspiracy  to  extort  money  from  and  to  injure  the  character, 
credit  and  business  of  a  manufacturer  that  one  of  the  indicted  per- 
sons was  and  had  been  for  some  time  in  a  foreign  country. 

24.  Conspiracy,  §  51* — ivhen  argument  of  prosecuting  attorney 
not  prejudicial.  An  argument  of  the  prosecuting  attorney  on  a 
prosecution  for  conspiracy  to  extort  money  from  and  to  injure  the 
character,  credit  and  business  of  a  manufacturer,  that  one  of  the 
indicted  persons  who  was  not  put  on  trial  had  sought  safety  in  a 
foreign  country,  held  not  prejudicial  to  the  defendant. 

25.  Conspiracy,  $  51* — when  remarks  of  court  not  prejudicial. 
Remarks  of  the  trial  court  on  a  prosecution  for  conspiracy  to 
extort  money  from  and  to  injure  the  character,  credit  and  business  of 
a  manufacturer,  as  to  the  admissibility  of  certain  testimony  to- 
gether with  the  comments  of  the  prosecuting  attorney  thereon,  held 
not  prejudicial  to  the  defendant. 

26.  Criminal  law,  §  236* — tcTien  improper  remarks  of  prosecut- 
ing  attorney  not  prejudicial.  While  remarks  to  the  court  of  the 
prosecuting  attorney  on  a  criminal  prosecution  must  be  guarded  by 
the  court  so  as  not  to  improperly  influence  the  jury,  and  improper 
remarks  must  be  rebuked  and  suppressed,  yet  the  question  whether 
a  remark  is  intended  or  likely  to  improperly  influence  the  jury  is 
particularly  within  the  knowledge  of  the  trial  judge,  and  much  must 
be  left  to  his  judgment  and  discretion  in  disposing  of  a  motion  for 
a  pew  trial. 

27.  Conspiracy,  §  52* — sufficiency  of  instruction  on  prosecution 
for  conspiracy  to  extort  money.  An  instruction  on  a  prosecution 
for  conspiracy  to  extort  money  from  and  to  injure  the  character, 
credit  and  business  of  a  manufacturer,  containing  the  phrase  "as 
charged  in  the  indictment,"  which  consisted  of  several  counts, 
held  not  objectionable  where  all  of  the  counts  were  good. 

28.  Criminal  law,.S  558* — when  refusal  of  requested  instructions 
not  error.  Error  cannot  be  assigned  by  the  defendant  in  a  criminal 
prosecution,  on  instructions  given  on  behalf  of  the  State,  similar  to 
those  given  at  the  request  of  the  defendant. 

29.  Conspiracy,  §  52* — when  instruction  as  to  fair  comment  suffi- 
cient on  trial  for  conspiracy  to  extort  money  by  malicious  publica- 
tion. On  a  prosecution  for  conspiracy  to  extort  money  from 
and  to  injure  the  character,  credit  and  business  of  a  manufacturer, 
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hj  false  and  malicious  publications  in  a  trade  Journal,  the  Jury 
held  sufficiently  instructed  as  to  the  law  of  fair  comment 

30.  Ljbel  and  6LAKDEB,  §  56* — tvhat  constitutes  fair  comment. 
Erroneous  opinions,  unwarranted  inferences  and  unsound  arguments 
expressed  in  print  in  harsh  and  violent  language  calculated  to 
ridicule,  defame  or  cause  pecuniary  loss,  do  not  amount  to  fair 
comment  of  a  person's  character  or  business. 

31.  CoNSPiRACT,  §  32a* — when  conspiracy  to  maliciously  publish 
truth  concerning  person  is  indictable.  For  two  or  more  persons 
to  unlawfully  combine  to  defame  another  by  publishing  true  state- 
ments concerning  him,  with  malicious  intent  and  motive  to  wrong- 
fully and  wickedly  defame  and  injure  his  character  or  impeach 
his  honesty,  virtue  and  reputation,  so  as  to  expose  him  to  public 
hatred,  contempt  and  ridicule,  constitutes  a  criminal  conspiracy. 

32.  CoNSPiBACT,  §  52* — sufficiency  of  instruction  as  to  doing  wrong- 
ful act  under  conspiracy.  An  instruction  on  a  prosecution  for  a 
conspiracy  to  extort  money  from  and  to  injure  the  character,  credit 
and  business  of  a  manufacturer,  that  the  defendants  should  be 
found  guilty  if  they  conspired  together  and  carried  out  a  wrong- 
ful act  within  a  county,  held  not  prejudicial  because  of  the  omis- 
sion to  observe  the  technical  distinction  between  acts  and  overt 
acts. 

33.  CoNSPiBACT,  $  52* — instruction  as  to  what  amounts  to  execu- 
tion of  conspiracy.  An  instruction  on  a  prosecution  for  conspiracy 
to  extort  money  from  and  to  injure  the  character,  credit  and  busi- 
ness of  a  manufacturer,  to  the  effect  that  it  was  not  necessary  to 
constitute  the  crime,  that  the  conspirators  should  have  succeeded 
in  their  design,  but  that  it  was  enough  if  a  common  design  was 
formed,  and  any  act  in  furtherance  of  such  design  was  thereafter 
done  in  the  county  where  the  indictment  was  found,  and  that  the 
acts  of  any  one  of  the  conspirators  in  furtherance  of  the  common 
design  would  be  the  act  of  all,  held  not  prejudicial  to  the  defend- 
ant because  failing  to  observe  the  technical  difference  between  acts, 
and  overt  acts. 

34.  CoKSPiRACT,  §  52* — sufficiency  of  instructions  as  to  conspiracy 
to  extort  money.  The  instructions  given  on  a  prosecution  for 
conspiracy  to  extort  money  from  and  to  injure  the  character,  credit 
and  business  of  a  manufacturer,  held  not  prejudicial  to  the  defend- 
ant / 

35.  Criminal  law,  §  357* — motion  for  nexo  trial  on  ground  of 
newly-discovered  evidence,  A  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  in  a  prosecution  for  con- 
spiracy to  extort  money  from  and  to  injure  the  character,  credit 
and  business  of  a  manufacturer,  held  properly  overruled. 

•See  niinoU  Notes  Dlffest,  Vols.  XI  to  XV,  and  CumulatlTe  Qaarterly,  same 
Cepic  and  isctloa  nomber. 
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Error  to  the  Circuit  Court  of  Will  county;  the  Hon.  Dorrajvce 
DiBEix,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  December  3,  1914.  Rehearing  denied 
April  7,  1915. 

Edward  A.  Alexander  and  Brundage,  Landon  & 
Holt,  for  plaintiff  in  error. 

Robert  W.  Martin  and  Snapp  &  Heise,  for  defend- 
ant in  error;  Patrick  J.  Lucey,  Frederick  Burnham 
and  D.  D.  Snapp,  of  counsel. 

Mr.  Presiding  Justice  Carnes  delivered  the  opin- 
ion of  the  court. 

William  Geppert,  plaintiff  in  error,  was  tried  alone 
in  the  Will  County  Circuit  Court  at  the  January  term, 
1913,  on  an  indictment  found  at  the  March  term,  1912, 
charging  him  and  Marc  A.  Blumenberg,  Thomas  B. 
Thompson  and  Bernard  S.  Maloy,  in  different  counts, 
with  the  statutory  crime  of  conspiracy,  and  the  com- 
mon-law crime  ot  conspiracy,  to  extort  money  from 
and  injure  the  character,  employment  and  business  of 
John  V.  Steger  and  to  injure  the  business  and  credit 
of  Steger  &  Sons  Piano  Manufacturing  Company  and 
the  Singer  Piano  Company,  two  corporations,  each 
manufacturing  pianos  at  Steger,  Illinois,  and  each 
dominated  and  controlled  by  John  V.  Steger,  and  de- 
pendent upon  his  capital,  business  management  and 
influence  for  success,  by  composing,  publishing  and 
circulating  orally  and  in  writing,  and  particularly 
through  the  Musical  Courier  Extra,  false,  malicious 
and  scandalous  matter,  unfavorable  comment  and  ad- 
verse criticism  concerning  John  V.  Steger  and  his  busi- 
ness and  by  threatening  to  compose  and  publish  such 
matter.  Thompson  and  Maloy  were  before  the  trial  in 
some  way  discharged.  The  record  shows  them  released 
*^from  bail  and  further  prosecution  upon  proofs  and 
arguments."  Counsel  for  plaintiff  in  error  say  they 
were  no  doubt  discharged  because  of  failure  to  prose- 
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cute  tliem  within  the  time  required  by  the  statute,  and 
we  assume  that  is  true,  Blumenberg  was  never  ap- 
prehended. He  was  in  Paris  at  and  before  the  time 
of  the  trial,  and  the  record  shows  that  he  has  since 
died.  Geppert  was  found  guilty  by  a  jury  and  his 
punishment  fixed  at  imprisonment  in  the  penitentiary 
for  two  years  and  a  fine  of  $2,000.  The  court  after 
overruling  motions  for  new  trial  and  in  arrest  of  judg- 
ment entered  judgment  on  the  verdict,  and  Geppert 
prosecutes  this  writ  of  error  therefrom. 

Section  46  of  our  Criminal  Code  (J.  &  A.  T[  3547), 
so  far  as  applicable  here  reads :  ' '  If  any  two  or  more 
persons  conspire  or  agree  together  *  *  *  -v^rith  the 
fraudulent  or  malicious  intent  wrongfully  and  wick- 
edly to  injure  the  person,  character,  business  *  *  .  * 
or  property  of  another,  they  shall  be  deemed  guilty 
of  a  conspiracy;  and  every  such  offender  *  *  * 
and  every  person  convicted  of  conspiracy  at  common 
law,  shall  be  imprisoned  in  the  penitentiary  not  ex- 
ceeding five  years,  or  fined  not  exceeding  $2,000,  or 
both.'*  Conspiracy  at  common  law  may  be  defined  as: 
**A  combination  of  two  persons  or  more,  by  a  con- 
certed action,  to  accomplish  a  criminal  or  unlawful 
purpose,  or  a  purpose  not  in  itself  criminal,  by  un- 
lawful or  criminal  means.''  Heaps  v.  Dunham,  95  111. 
583. 

The  claim  of  the  prosecution  is  that  Blumenberg  and 
Geppert  were,  and  had  been  for  many  years  through 
the  agency  of  a  corporation  which  they  controlled,  pub- 
lishing a  musical  trade  journal  in  the  city  of  New  York 
known  as  the  ** Musical  Courier  Extra''  with  a  large 
and  general  circulation  among  manufacturers  of  and 
dealers  in  musical  merchandise  throughout  the  United 
States  and  some  foreign  countries;  that  Blumenberg 
was  the  editor  in  chief  and  Geppert  the  managing 
editor  of  the  paper ;  that  they  were  closely  associated 
together  in  its  management  and  control  and  together 
dictated  and  were  responsible  for  its  contents,  each 
writing  a  considerable  part  thereof;  that  they  solicited 
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and  carried  advertisements  of  manufacturers  of  pianos 
and  received  therefor  compensation  in  the"  ordinary 
manner  of  dealing  between  publications  advertising 
goods,  and  manufacturers  and  merchants  advertising 
and  selling  them;  that  they  also  published  in  their 
paper  laudatory  articles  concerning  the  business  and 
goods  of  their  advertising  patrons  under  the  head  of 
observations  and  editorials,  which  they  called  **  spe- 
cials, ' '  for  which  they  expected  and  received  compen- 
sation based  in  part  on  the  value  and  volume  of  the 
business  conducted  by  such  patron ;  that  John  V.  Ste- 
ger  through  his  said  two  corporations  was  and  for  a 
long  time  had  been  extensively  engaged  in  the  manu- 
facture and  sale  of  pianos  at  the  village  of  Steger, 
which  village  is  located  in  Will  and  Cook  counties,  and 
was  largely  built  up  by  him  and  dependent  on  his 
manuf acturies ;  and  that  he  had  become  extensively 
interested  in  real  estate  in  the  village  of  Steger  by 
furnishing  homes  to  his  employees,  to  be  paid  for  un- 
der contracts  on  the  instalment  plan ;  that  in  the  year 
1907,  and  for  some  years  prior  thereto,  he  was  carry- 
ing advertisements,  as  such,  in  the  Musical  Courier 
Extra  and  paying  for  them  at  rates  varying  from 
$600  to  $1,000  a  year;  that  Blumenberg  and  Geppert 
were  dissatisfied  with  the  amount  that  he  was  paying 
for  advertising  in  their  paper  and  thought  because  of 
the  volume  of  his  business,  which  was  very  large,  that 
he  ought  to  pay  a  much  larger  sum ;  that  they  began  in 
1907  by  threatening  to  publish  articles  derogatory  to 
his  business  and  character,  to  try  to  induce  him  to  pay 
more  for  the  good  offices  of  that  publication  in  adver- 
tising his  business,  and  to  pay  large  sums  for  lauda- 
tory articles;  that  Steger  sufficiently  yielded  to  their 
demands  so  that  their  business  relations  continued 
until  1909,  when  they  attempted  to  extort  a  large  sum 
of  money  from  him  by  threats  of  blackmail,  and  fail- 
ing, they  began  and  continued  in  their  publication  a 
persistent,  virulent  attack  on  his  private  and  business 


Second  Distkict — Decembeb,  1914.  127 

The  People  v.  Blumenberg,  193  111.  App.  119. 

character,  the  quality  of  his  goods  and  his  methods 
of  dealing  in  his  manufacturing  and  real  estate  busi- 
ness; that  publications  of  false  charges,  unfavorable 
comment  and  adverse  criticism  were  frequent  and  con- 
tinued up  to  the  time  of  the  indictment,  and  the  papers 
containing  the  same  were  sent  to  and  circulated  in 
Will  county.  There  was  offered  in  evidence  articles 
so  published  between  these  dates  that  occupy  more 
than  200  pages  of  the  printed  abstract,  and  Steger 
with  great  ingenuity  and  facility  of  language  is  pic- 
tured as  a  man  of  moral  depravity,  entirely  lacking 
business  honesty.  A  more  skilful  and  violent  attack 
on  the  moral  and  business  character  and  business  of 
an  individual  than  was  thus  made  cannot  well  be  imag- 
ined. It  is  clear  from  the  record  that  the  charges 
and  comments  were  not  such  as  would  be  made  by  any 
publication  with  an  honest  intention  to  serve  the  public 
by  the  exposure  of  a  bad  man  or  a  bad  business.  There 
are  no  doubt  many  statements  in  the  articles  so  pub- 
lished that  are  true,  and  others  that  are  false  but 
might  be  presumed  to  be  reasonably  supposed  true  by 
the  author.  A  business  as  larg.e  and  varied  as  Mr. 
Steger  was  conducting  must  needs  be  open  to  errors 
and  imperfections  that  are  the  subject  of  fair  comment 
and  criticism;  but  after  liberal  allowances  on  that 
ground,  it  is  clear  from  a  reading  of  the  articles  them- 
selves that  they  were  published  from  bad  motives  and 
with  malicious  intent,  and  when  read  in  connection 
with  the  evidence  there  is  left  no  doubt  that  the  attack 
was  threatened  by  Geppert  and  Blumenberg  to  induce 
Mr.  Steger  to  buy  their  advertisements,  and  carried 
on  for  that  purpose  from  motives  of  malice  and  iU- 
will  to  him,  and  perhaps  to  show  others  similarly  situ- 
ated the  power  of  the  Musical  Courier  Extra  and  warn 
them  that  demands  for  advertising  patronage  must 
not  be  disregarded. 

There  can  be  no  question  about  the  legal  effect  of 
the  facts,  if  so  found,  on  the  question  whether  there 
was  a  conspiracy  to  extort  money  and  injure  reputa- 
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tion  and  business.  It  is  no  answer  to  say  that  the  ad- 
vertisements offered  Steger  were  such  as  he  ought  to 
buy  and  worth  more  than  he  was  asked  to  pay  for 
them.  They  had  no  more  right  to  force  their  goods 
on  him  than  he  had  to  force  them  to  buy  one  of  his 
pianos,  which  he  certainly  could  not  legally  have  done, 
however  cheaply  he  might  have  offered  it  or  however 
indispensable  it  might  have  been  to  their  welfare  and 
happiness.  The  evidence  sustained  the  People's  claim, 
and  the  only  question  in  the  case  is  whether  the  de- 
fendants received  a  fair  and  impartial  trial  according 
to  the  established  rules  of  law. 

It  is  strongly  urged  that  the  prosecution  failed  to 
establish  the-  venue  in  Will  county  and  said :  *  *  The 
venue  of  a  conspiracy  is  in  the  county  where  the  cor- 
rupt agreement  is  entered  into,  or  in  any  other  county 
where  one  of  th«  conspirators  commits  an  overt  act 
in  furtherance  of  the  conspiracy. ' '  An  overt  act  in 
criminal  law  is  an  open  manifest  act  from  which  crim- 
inality may  be  implied'.    Black's  Law  Dictionary. 

It  is  discussed  in  Dealy  v.  United  States,  152  U.  S. 
539,  as  an  act  in  furtherance  of  a  conspiracy,  an  act 
done  according  to  and  in  pursuance  of  a  conspiracy, 
an  act  done  in  carrying  out  a  conspiracy.  If  the  con- 
spiracy be  admitted,  and  there  is  proof  that  the  con- 
spirators, or  one  of  them,  caused  copies  of  the  paper 
containing  the  articles  in  question  to  be  sent  into  Will 
county,  we  assume  that  act  suflBicient  to  establish  the 
venue  of  that  county.  We  do  not  understand  counsel 
to  deny  that  position,  but  they  insist  there  is  no  suflS- 
cient  proof  of  that  fact.  It  does  appear  that  the  post 
office  in  Steger  is  on  the  Will  county  side  of  the  vil- 
lage; that  residents  of  Will  county  received  at  that 
post  office  copies  of  the  papers  containing  the  articles 
in  wrappers  upon  which  was  printed, '  *  Musical  Courier 
Extra  of  New  York  City";  there  is  also  evidence  that 
many  copies  of  the  paper  were  found  in  Steger  on  the 
Will  county  side  in  December,  1911,  and  January  and 
February,  1912,  at  which  time  many  of  the  articles 
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in  question  were  published,  but  it  does  not  definitely 
appear  which,  if  any,  of  these  articles  were  in  the 
papers  so  found.  The  Musical  Courier  Extra  had  a 
wide  circulation.  Geppert  in  testifying  on  the  trial 
said:  ** There  was  never  any  trouble  about  finding 
a  copy  of  it  in  a  piano  house,''  and  plaintiff's  counsel 
call  our  attention  to  the  fact  that  it  had  a  large  list 
of  subscribers  and  was  for  sale  in  Chicago  and  other 
places  in  large  numbers.  The  publishers,  Blumenberg 
and  Geppert,  apparently  employed  the  usual  and  cus- 
tomary means  of  getting  their  paper  into' the  hands 
of  the  public,  and  with  great  success.  When  we  re- 
member the  population  of  Will  county  and  of  the  cities 
therein,  which  we  judicially  know,  and  apply  a  knowl- 
edge of  human  affairs  that  we  are  supposed  to  pos- 
sess in  common  with  all  mankind,  we  naturally  presume 
that  a  paper  of  that  circulation  cotitaining  article  after 
article  attacking  a  business  of  the  importance  of  the 
Steger  concerns  in  Will  county,  and  attacking  the  real 
estate  transactions  extensively  carried  on  in  the  vil- 
lage of  Steger,  as  these  articles  did,  must  have  got 
into  Will  county  in  considerable  numbers  through 
agencies  employed  by  the  publishers  to  place  the  pa- 
pers in  the  hands  of  the  people.  But  we  do  not  hold 
that  such  presumption  answers  the  requirement  of 
legal  proof  that  the  paper  did  so  get  there,  still  we 
think  the  presumption  operates  in  support  of  proof 
that  might  otherwise  be  regarded  as  uncertain  and 
indefinite.  Allegations  of  facts  that  are  highly  prob- 
able are  supported,  certainly  so  far  as  a  jury  is 
concerned,  by  less  proof  than  would  be  required  of 
improbable  allegations.  We  assume  that  on  a  judicial 
hearing  the  fact  that  the  Chicago  Tribune  was  circu- 
lated in  Will  county  by  its  publishers  on  some  given 
day  of  a  recent  date  could  not  be  found  without  techni- 
cal evidence  that  it  did  reach  the  inhabitants  of  that 
county  through  agencies  of  the  publishers;  but  the 
fact  would  be  found  by  a  jury  on  much  less  evidence 
than  they  would  require  to  establish  that  some  indi- 
vidual sent  a  circular  or  letter  into  the  county  at  a 
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given  time;  and  no  eourt  would  refuse  to  accept  the 
verdict  of  a  jury  dependent  on  such  a  finding  except 
in  the  absence  of  any  legal  proof.  The  data  from 
which  some  of  the  articles  were  written  was  furnished 
by  defendant  Maloy,  who  lived  in  Steger  on  the  Will 
county  side  and  was  making  inquiries  and  investiga- 
tions among  the  workmen  in  the  Steger  factories, 
which  were  in  large  part  located  on  the  Will  county 
side  of  the  line :  Some  of  the  most  vicious  articles 
were  based  on  information  so  furnished  by  Maloy.  It 
is  said  by  counsel  for  plaintiff  in  6rror  that  it  does 
not  affirmatively  appear  that  any  of  his  work  was  done 
on  the  Will  county  side  of  the  village,  and  it  is  true 
that  the  evidence  does  not  sufficiently  point  out  any  act 
that  Maloy  did  in  Will  county ;  but  we  are  of  the  opin- 
ion that  considering  the  fact  that  he  lived  there,  and 
what  the  evidence  shows  that  he  did  among  the  work- 
men and  property  owners  of  the  village,  the  jury  were 
justified  in  finding,  what  as  a  matter  of  common  sense 
they  as  men  knew,  that  some  of  this  work  was  done 
in  Will  county,  and  they  were  warranted  in  finding 
that  acts  so  performed  were  in  furtherance  of  the  con- 
spiracy. The  defendant  Thompson  lived  in  Chicago 
and  was  employed  by  Blumenberg  and  Geppert  in 
making  investigations  and  writing  these  articles :  He 
spent  some  time  in  Steger  in  that  effort,  but  there  is 
the  same  question  as  to  which  side  of  the  county  line 
he  might  be  working.  Counsel  for  plaintiff  in  error 
say  that  the  question  of  venue-  is  one  of  fact  for  the 
jury,  which  is  no  doubt  true,  and  it  is  to  be  established 
with  the  same  measure  of  proof  required  of  other 
material  facts  in  the  case  {Spalding  v.  People,  172  111. 
40) ;  and  we  hold,  as  did  the  court  in  that  case,  that 
while  the  evidence  might  have  been  more  specific  it 
was  sufficient,  in  the  absence  of  contrary  proof,  to 
authorize  a  finding  that  the  venue  was  proved.  It  is 
said  in  Weinberg  v.  People,  208  111.  15,  on  page  19: 
''It  is  not  necessary  that  some  one  testify,  in  so  many 
words,  to  the  place  where  the  offense  was  committed. 
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bat  it  is  sufficient  if  the  evidence,  as  a  whole,  leaves 
no  reasonable  doubt  as  to  the  act  upon  which  the  in- 
dietment  is  based  having  been  committed  at  the  place 
laid  in  the  indictment.  {Porter  v.  People,  158  111.  370.) 
*The  venue  of  an  offense  may  be  proven  like  any  other 
fact,  in  a  criminal  case.  It  need  not  be  established 
by  positive  testimony  nor  in  the  words  of  the  inform- 
ation, but  if,  from  the  facts  appearing  in  evidence,  the 
only  rational  conclusion  which  can  be  drawn  is  that 
the  offense  was  committed  in  the  county  alleged,  it  is 
sufficient.'    Weinecke  v.  State,  34  Neb.  14. '* 

We  do  not  agree  with  counsel  that  this  construction 
of  the  law  works  an  undue  hardship  on  their  client  in 
taking  him  for  trial  into  a  place  far  from  his  home. 
If  there  was  a  conspiracy  it  was  certainly  aimed  at 
an  industry  in  Will  county,  upon  which  many  people 
there  were  dependent ;  and  if  inflammatory  matter  fired 
from  New  York  City,  with  an  aim  to  injure  people 
and  interests  in  Will  county,  landed  there,  it  seems 
projjer  that  the  action  should  be  there  prosecuted.  In 
Hyde  v.  United  States,  225  U.  S.  347,  the  court  said, 
quoting  from  an  earlier  case:  **It  is  not  an  oppres- 
sion in  the  law  to  accept  the  place  where  an  unlawful 
purpose  is  attempted  to  be  executed  as  the  place  of 
its  punishment,  and  rather  conspirators  be  taken  from 
their  homes  than  the  victims  and  witnesses  of  the  con- 
spiracy be  taken  from  theirs.  We  must  not,  in  too 
great  a  solicitude  for  the  criminal,  give  him  a  kind 
of  immunity  from  punishment  because  of  the  difficulty 
in  convicting   him — indeed,    of   even   detecting   him. 

•  •  *  Let  him  meet  with  his  fellows  in  secret,  and  he 
will  try  to  do  so ;  let  the  place  be  concealed,  as  it  can 
be,  and  he  and  they  may  execute  their  crime  in  every 
State  in  the  Union,  and  escape  punishment  in  all. 

•  •  *  The  possibility  of  such  a  result  *  *  * 
demonstrates  that  to  yield  to  it  would  carry  technical 
rules  and  rigidity  of  reasoning  too  far  for  the  prac- 
tical administration  of  criminal  justice,"  And  in 
Brown  v.  Elliott,  225  U.  S.  392,  the  court  said:    *'The 
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Constitution  of  the  United  States  is  not  intended  as 
a  facility  for  crime.  It  is  intended  to  prevent  oppres- 
sion ;  and  its  letter  and  its  spirit  are  satisfied  if,  where 
a  criminal  purpose  is  executed,  the  criminal  purpose 
be  punished.  It  is  there  that  its  victims  are  sought 
and  defrauded.  It  is  there  that  its  perpetrators  should 
be  brought  to  the  bar  of  justice  for  their  acts ;  not  for 
the  mere  conception  of  them,  but  for  the  actual  exe- 
cution of  them.  The  venue  of  his  trial  is  thus  made 
by  the  criminal  himself,  not  determined  by  reasons  or 
interests  which  may  be  adverse  to  him  and  used  to 
his  injury. '* 

It  is  argued  that  the  indictment  is  bad  in  charging 
separate  and  distinct  offenses  in  the  same  count ;  that 
it  in  some  counts  charges  a  conspiracy  in  October, 
1907,  in  the  city  of  Chicago,  with  allegations  of  sub- 
sequent overt  acts  in  the  county  of  Will,  which  are 
separate  and  distinct  transactions  to  avoid  the  statute 
of  limitations  and  bring  the  case  within  the  jurisdic- 
tion of  the  court  of  that  county;  therefore  that,  at 
best,^  the  inquiry  is  whether  there  was  any  conspiracy 
formed  in  Chicago  in  1907,  and  if  there  was  not,  then 
there  can  be  no  conviction  under  counts  so  charging; 
and  it  is  said  there  is  no  evidence  of  a  conspiracy  at 
that  time  and  place.  The  time  and  place  is  alleged 
in  the  counts  in  question  under  a  videlicit,  the  use  of 
which  is  to  avoid  variance  between  allegations  and 
proof.  It  is  said  in  Hyde  v.  United  States,  supra: 
''As  the  overt  acts  give  jurisdiction  for  trial,  it  is  not 
essential  where  the  conspiracy  is  formed,  so  far  as 
the  jurisdiction  of  the  court  in  which  the  indictment 
is  found  and  tried  is  concerned ; ' '  and  there  are  other 
counts  in  the  indictment  that  allege  the  conspiracy 
in  Will  county  that  may  be  supported  by  the  evidence 
of  overt  acts  performed  there.  We  are  not  unmindful 
that  the  crime  of  conspiracy  as  defined  by  the  Federal 
statutes  differs  from  the  common  law  in  making  an 
overt  act  a  part  of  the  crime,  and  so  far  as  the  dis- 
cussion in  Hyde  v.  United  States  is  based  on  that 
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feature  of  that  statute,  it  is  not  applicable  here;  but 
the  court  at  considerable  length  discusses  the  common 
law,  reviewing  authorities,  and  concludes  that  at  com- 
mon law  as  well  as  under  the  statute  conspirators  may 
be  punished  in  the  county  where  the  overt  act  is  com- 
mitted without  evidence  of  an  expressed  renewal  of 
the  agreement.  But  the  case  at  bar  was  prosecuted 
and  evidence  admitted  on  the  theory  that  the  con- 
spiracy was  formed  outside  of  Will  county  and  overt 
acts  committed  there  within  the  time  limited  by  the 
statute,  and  it  is  necessary  to  consider  whether  a  claim 
that  the  conspiracy  was  formed  as  early  as  1907  finds 
support  in  the  evidence;  for  instance,  declarations  of 
Blumenberg  made  in  1907  were  proven  over  objections 
which  were  not  competent  against  Geppert  if  they 
were  made  before  the  conspiracy  was  formed,  because 
of  the  rule  that  counsel  for  plaintiff  in  error  correctly 
state  as  follows:  ** Evidence  of  the  acts  or  sayings 
of  an  alleged  coconspirator  prior  to  the  time  when  the 
evidence  tends  to  establish  the  existence  of  the  con- 
spiracy, are  not  admissible  in  evidence.'* 

In  addition  to  and  explanation  of  the  facts  we  have 
heretofore  briefly  stated,  the  record  shows  that  in  1905 
John  V.  Steger's  manufacturies  had  assumed  large 
proportions  and  he  had  become  influential  and  well 
known  in  the  piano  trade.  He  was  paying  $600  a  year 
for  advertisements  in  the  Musical  Courier  Extra.  In 
1905  and  1906  Geppert  visited  his  factory  and  induced 
him  to  increase  his  advertising  contract  to  $1,000  a 
year,  which  sum  was  not  satisfactory  to  Blumenberg 
and  Geppert  and  they  were  discussing  means  to  in- 
crease his  contributions;  and  in  October,  1907,  Blu- 
menberg wrote  a  laudatory  article  entitled  **Mr.  Ste- 
ger's  Aggresive  Challenge,?'  and  took  it  to  his  office 
and  there  offered  to  publish  it  in  the  Musical  Courier 
Extra  for  $3,500.  There  is  some  evidence  that  this 
article  was  intended  by  Blumenberg  to  injure  Stoger 
by  antagonizing  musical  artists.  It  contained  what 
might  be  construed  as  a  slur  on  them,  and  is  called 
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the  **Paderewski  Article;"  but  be  that  as  it  may,  it 
was  intended  to  appeal  to  Mr.  Steger  as  an  effort  to 
aid  his  business,  and  he  so  construed  it.  We  have  no 
duty  to  pass  upon  or  even  to  criticize  newspaper  ethics, 
and  only  say  that  so  far  as  we  know,  Blumenberg 
violated  no  law  in  so  offering  this  article  to  Mr.  Ste- 
ger, and  up  to  that  point  that  act  furnished  no  evi- 
dence that  he  and  Geppert  were  conspiring  to  extort 
money  from  him.  But  Mr.  Steger  did  not  accede  to 
Blumenberg 's  demand  that  he  pay  $3,500  for  the 
article,  and  was  very  blunt  and  direct  in  his  refusal 
to  do  so;  whereupon  Blumenberg  in  unmistakable 
terms  threatened  to  attack  him  and  his  business  bv 
publications  in  the  Musical  Courier  Extra  if  he  did 
not  yield.  The  matter  was  then  adjusted  by  Mr.  Steger 
paying  $750  for  the  article  and  continuing  his  adver- 
tising contract  at  $1,000  a  year.  Geppert  testified 
that  he  was  present  at  that  interview,  but  he  gives  an 
entirely  different  account  of  the  transaction  and  one 
that  in  no  way  tends  to  prove  a  conspiracy  at  or  before 
that  time.  Mr.  Steger  and  his  son,  who  testified  to 
the  transaction,  say  Geppert  was  not  present  and  the 
jury  probably  believed  that  he  was  not ;  but  they  may 
have  believed  that  he  was  there  and  was  wrong  about 
what  was  there  said.  Assuming  that  Geppert  was  not 
present,  does  proof  that  this  act  of  Blumenberg's  when 
taken  in  connection  with  the  other  evidence  in  the  case, 
tend  to  show  a  conspiracy  between  Blumenberg  and 
Geppert  at  and  before  that  timet  There  is  evidence 
that  in  1904  Geppert  was  told  that  John  V.  Steger 
said  that  Blumenberg  was  a  blackmailing  crook,  and 
that  Geppert  got  furious  and  said  that  he  would  get 
even  with  Steger  if  it  was  the  last  act  of  his  life,  that 
he  would  take  the  matter  up  with  Blumenberg  and 
they  would  line  up  a  plan  of  attack,  that  he  would 
wait  an  opportune  time,  and  mentioned  another  man 
that  it  had  taken  him  a  long  time  '*to  put  it  over." 
Declarations   of   a  person   charged  with   conspiracy 
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made  before  the  conspiracy  was  formed  are  compe- 
tent evidence  against  him,  though  not  against  a  co- 
conspirator. We  have  no  doubt  this  was  competent 
evidence  for  the  jury  to  consider  in  determining 
whether  Geppert  and  Blumenberg  had  formed  the  con- 
spiracy charged  as  early  as  this  ^'Paderewski  Article" 
transaction,  and  that  they  were  justified  in  finding  that 
the  conspiracy  was  formed  before  that  time,  and  the 
People  were  properly  permitted  to  prosecute  the  case 
on  that  theory,  and  on  the  theory  that  this  act  of  Blu- 
menberg's  was  not  an  independent  transaction.  Con- 
fusion arises  if  we  do  not  keep  in  mind  that  this  is 
not  a  prosecution  to  punish  some  act  done  in  further- 
ance of  a  conspiracy.  It  is  a  prosecution  of  the  charge 
of  conspiracy  to  do  certain  things  charged,  and  proof 
of  the  act  done  is  evidence  of  the  conspiracy  formed 
prior  thereto.  The  conspiracy  did  not  begin  by  the  act 
of  Blumenberg  in  writing  the  Paderewski  article  or 
in  threatening  to  attack  Steger  if  he  did  not  pay  for 
it,  but  it  began  in  the  plan  made  before  that  time  to 
pursue  that  line  of  conduct.  This  is  not  a  prosecution 
of  the  crime  of  extortion  by  threats  as  defined  in 
section  93  of  our  Criminal  Code  (J.  &  A.  ^  3647),  nor 
are  we  considering  an  indictment  for  criminal  libel 
however  much  the  facts  proven  may  tend  to  show 
Geppert  guilty,  either  as  principal  or  accessary,  of 
such  crimes.  The  question  is  did  Geppert,  in  the  man- 
ner charged  in  the  indictment,  combine  with  others 
to  accomplish  a  criminal  or  unlawful  purpose  or  a 
lawful  purpose  by  unlawful  or  criminal  means,  or  to 
do  the  acts  which  constitute  the  statutory  crime  of 
conspiracy?  If  he  did,  then  the  crime  charged  was 
complete  when  the  agreement  was  made.  Overt  acts 
done  in  carrying  out  the  agreement  serve  as  evidence 
that  before  the  act  there  was  a  plan,  and  serve  to  toll 
the  statute  of  limitations  and  fix  the  venue  of  the 
crime. 
The  $750  received  for  the  publication  of  the  Pade- 


136  Appellate  Coubts  of  Illinois. 

The  People  v.  Blumenberg,  193  111.  App.  119. 

rewski  article  was  far  from  satisfactory  to  Blumen- 
berg  and  Geppert,  and  they  are  shown  often  express- 
ing the  intention  to  keep  after  Steger,  Early  in  1909 
Geppert  said  he  was  going  to  Chicago  to  put  the  screws 
to  him,  that  he  was  making  15,000  to  20,000  pianos  a 
year  and  he  would  make  him  pay  fifty  cents  a  piano  or 
attack  his  moral  character  and  conditions  of  his  fac- 
tory. Geppert  did  go  to  Steger 's  oflSce  in  Chicago  at 
about  that  time  and  proposed  that  he  spend  with  them 
at  least  fifty  cents  a  piano,  and  Steger  resented  the 
proposition  and  said  that  he  would  not  be  held  up  by 
him  and  Blumenberg  any  longer,  and  Geppert  replied 
that  he  had  brought  others  to  terms  and  they  would 
bring  him.  Shortly  aftei*wards,  one  Couchois,  an  em- 
ployee of  Blumenberg  and  Geppert  called  on  Mr.  Ste- 
ger and  made  specific  threats  of  what  the  Musical 
Courier  Extra  would  do  in  attacking  his  character  and 
his  business  if  he  did  not  accede  to  their  demands,  and 
Couchois  says,  testifying  for  the  People,  that  he  was 
sent  on  that  mission  by  Blumenberg  and  Geppert  with 
specific  directions  from  them  which  he  was  carrying 
out.  Mr.  Steger  left  him  before  he  finished  his  storj^ 
and  all  business  transactions  between  the  parties  then 
ceased,  and  the  attaqk  began,  the  codefendants  Thomp- 
son and  Maloy  acting  as  agents  of  or  in  conjunction 
with  Blumenberg  and  Geppert  in  some  of  them.  An 
article  was  printed  in  the  Musical  Courier  Extra 
March  6, 1909,  which  on  its  face  purported  light  fiction. 
It  was  in  Blumenberg 's  department  of  the  paper  and 
])robably  written  by  him,  and  was  so  written  that  Mr. 
Steger  would  understand  when  read  in  connection  with 
what  be  had  been  told  by  Couchois  and  Geppert  that 
it  referred  to  him.  It  contained  inuendoes  and  refer- 
ences that  would  be  understood  by  Mr.  Steger  to 
threaten  additional  chapters  if  a  settlement  was  not 
made ;  and  is  said  to  import  to  Mr.  Steger  great  moral 
depravity  by  the  use  of  tenns  not  understood  except 
in  the  lower  world  and  by  respectable  people  whose 


Second  Distbict — December,  1914.  137 

The  People  v.  Blumenberg,  193  111.  App.  119. 

^^^-^■^^^^■■^^^— ^■^■^^—  ■»■■     ■!  ■    I  — ■  M  I    I    I        I  11     I  I    I    I    I      P»         ■        ■  ■    ■        I       »     ■■  ■  ■     ■     ■     ■      ■  ■■  ■        ■■  l^^^^  ■■■■■■■■  ■       ■    ■    ■■ 

duties  throw  them  in  contact  with  that  world.  Mr. 
Steger  ignored  the  article  but  ceased  to  patronize  the 
paper,  and  thereafter  the  publication  of  abusive  ar- 
ticles began  and  persistently  continued  up  to  the  time 
of  the  indictment. 

Geppert  in  his  testimony  contradicts  many  of  the 
material  statements  of  fact  above  made  and  is  in  some 
instances  corroborated,  but  we  are  of  the  opinion  that 
there  was  abundant  evidence  from  which  the  jury 
could  find  those  facts,  and  an  examination  of  the  rec- 
ord evidence  leads  us  to  the  conclusion  that  they  were 
justified  in  so  finding  them.  Evidence  of  directions 
given  Couchois  by  Blumenberg  and  Geppert  on  his 
trip  to  visit  Mr.  Steger  in  the  spring  of  1909,  and  their 
conA^ersations  with  him  about  that  matter,  rests  en- 
tirely on  the  testimony  of  Couchois  himself;  and  his 
character  and  truthfulness  is  much  impeached  by 
various  matters  disclosed  in  the  record.  It  is  not  to 
be  presumed  that  a  man  of  good  character  could  have 
been  sent  on  or  would  have  undertaken  that  mission ; 
but  he  certainly  did  undertake  by  threats  of  black- 
mail to  induce  Steger  to  pay  money  to  Blumenberg 
and  Geppert,  and  it  is  natural  to  believe  that  he  was 
doing  it  at  their  instance.  The  verdict  does  not  rest 
on  his  testimony  further  than  his  statements  would 
naturally  be  credited  from  their  inherent  probability. 
When  it  is  known  that  on  Steger 's  refusal  to  comply 
with  their  demands,  Blumenberg  and  Geppert  made 
a  vicious  attack  on  him,  and  that  each  of  them  as  early 
as  1907  threatened  such  an  attack,  it  is  natural  to  be- 
lieve a  person  who  was  in  their  company  when  he  says 
they  planned  the  attack  that  they  made.  Counsel  also 
attack  the  character  and  testimony  of  the  People 's  wit- 
ness Fischel,  and  the  reasoning  applied  to  Couchois 
and  his  testimony  is  equally  applicable  to  him.  The 
attack  itself  was  evidence  of  a  preconceived  plan.  It 
was  not  necessary  to  show  meetings  and  consultations 
between  the  parties  indicted.    Conspiracy  may  be  im- 
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plied  from  proof  of  overt  acts.  Ochs  v.  People,  124 
HI.  399;  and  Spies  v.  People,  122  111.  1.  The  indict- 
ment charges  a  conspiracy  to  extort  money  from,  to 
injure  the  character,  business,  employment  and  prop- 
erty of  John  V.  Steger,  and  the  business  and  property 
of  his  two  corporations.  We  see  no  reasonable  in- 
ference from  the  facts  proven,  except  that  the  acts 
complained  of  were  all  performed  in  furtherance  of 
one  plan  of  Blumenberg  and  Geppert  made  as  early 
as  1907  to  accomplish  what  they  afterwards  attempted 
to  do  by  their  publications.  As  said  in  Hyde  v.  United 
States,  supra,  one  starting  evil  forces  must  withdraw 
his  support  from  them  or  incur  the  guilt  of  their  con- 
tinuance. There  can  be  no  claim  that  their  acts  were 
not  aimed  at  the  ends,  or  some  of  them,  charged  in 
the  indictment.  It  may  well  be  that  before  the  end 
they  abandoned  the  hope  of  extorting  money,  but  they 
certainly  designed  to  injure  Steger 's  character  and 
business.  Nor  does  it  seem  important  that  consider- 
able periods  of  time  elapsed  with  no  overt  act  com- 
mitted; it  was  not  a  plan  to  be  executed  quickly,  it 
required  time  and  patience.  Neither  is  it  necessary 
or  to  be  supposed  that  the  plan  in  its  inception  or  early 
stages  embraced  in  detail  the  various  means  by  which 
it  should  be  executed ;  it  is  sufficient  that  there  was  a 
general  plan  to  accomplish  the  result  by  means  that 
might  from  time  to .  time  be  found  expedient.  Spies 
V.  People,  supra. 

It  is  argued  that  the  counts  of  the  indictment  charg- 
ing the  crime  in  the  language  of  the  statute  are  insuffi- 
cient and  bad  because  they  do  not  set  out  with  partic- 
ularity the  means  by  which  the  conspiracy  was  entered 
into  or  was  to  be  effected.  It  is  a  sufficient  answer 
to  say  that  such  counts  have  been  held  good  by  our 
Supreme  Court  in  many  cases :  Cole  v.  People,  84  Dl. 
216,  is  an  early  conspiracy  case,  and  People  v.  Nail, 
242  111.  284,  one  of  the  later  cases.  The  same  com- 
plaint is  made  of  each  count  of  the  indictment,  that 
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it  does  not  with  sufficient  particularity  describe  the 
crime  charged.  We  are  of  the  opinion  that  each  count 
is  good.  The  indictment  is  very  long,  too  long  to  quote, 
and  most  of  the  counts  are  more  open  to  the  criticism 
that  the  evidence  is  unnecessarily  pleaded  than  to  the 
objection  that  they  are  not  sufficiently  expansive  in 
their  allegations.  While  one  good  count  in  an  indict- 
ment is  sufficient  to  sustain  a  conviction,  there  are 
instructions  complained  of  that  refer  the  jury  to  the 
indictment  that  might  require  attention  if  we  held  one 
count  bad,  and  we  have  examined  each  count  with  that 
in  view. 

It  is  argued  that  there  is  a  fatal  variance  between 
the  indictment  and  the  proof,  and  the  discussion  under 
that  head  is  on  the  theory  that  different  and  independ- 
ent transactions,  which  even  if  they  were  proof  of 
a  conspiracy  were  not  evidence  of  the  conspiracy 
charged,  were  permitted  to  be  proven.  In  the  views 
already  expressed,  we  have  sufficiently  discussed  that 
question. 

Counsel  urge  as  error  that  the  prosecution  was  per- 
mitted to  prove  that  Blumenberg  '*had  fled  the  coun- 
try.'' It  did  appear  in  evidence  that  he  was  and  had 
for  some  time  been  in  Paris.  That  was  hardly  equiva- 
lent to  showing  flight  or  that  he  was  a  fugitive  from 
justice,  and  in  the  evidence  of  that  fact  there  was  not 
a  connection  to  impress  the  jury  that  its  object  was  to 
show  flight.  We  do  not  think  it  was  error  to  show  where 
Blumenberg  was  at  the  time  of  the  trial.  It  was  hardly 
possible  to  get  through  the  narration  of  his  move- 
ments and  communications  with  other  people  during 
the  period  covered  by  this  investigation  without  its  in- 
cidentally appearing  where  he  then  was.  We  may  as 
well  say  in  this  connection  that  it  is  also  urged  as  error 
that  counsel  for  the  People  stated  in  his  argument  to 
the  jury  that  Blumenberg  sought  safety  in  France. 
We  are  inclined  to  regard  this  as  error,  but  we  do  not 
regard  it  an  error  that  affected  the  verdict  in  the  case. 
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In  as  long  a  trial  as  this  some  error  must  always  occur, 
and  in  the  view  we  take  of  the  defendant's  guilt,  the 
error  falls  within  the  decisions  of  our  Supreme  Court, 
among  which  are:  Garrity  v.  People,  107  lU.  162; 
Spies  V,  People,  supra;  Gallagher  v.  People,  211  HI. 
169;  Siebert  v.  People,  143  111.  571;  and  Spahn  v.  Peo- 
ple, 137  111.  538, — holding  improper  remarks  of  the 
prosecuting  attorney  not  reversible  error. 

Numerous  objections  are  made  to  remarks  of  the 
court  during  the  trial.  We  find  nothing  serious  in 
any  of  them.  Counsel  have  selected  one  which  they 
say,  coupled  with  the-  statement  of  the  prosecuting 
attorney  at  the  time,  is  so  improper  and  prejudicial 
to  the  defendant's  rights  that  it  constitutes  in  itself 
reversible  error.  It  arose  on  an  attempt  to  show  some- 
thing that  Blumenberg  had  said  in  1904,  objected  to  by 
Mr.  Forrest,  counsel  for  the  defendant,  on  the  ground 
that  ^  *  what  Mr.  Blumenberg  may  have  said  prior  to  1904 
is  too  remote. ' '  The  court  remarked  that  it  was  pretty 
remote  and  the  prosecutor  said:  **Well,  Mr.  Blumen- 
berg was  determined  to  punish  Mr.  Steger  before  that 
time,  1904."  Mr.  Forrest  objected  to  the  statement 
on  the  ground  that  it  was  not  relevant  and  an  attempt 
to  inject  testimony  into  the  case.  The  court  said: 
''He  has  a  right  to  give  his  reasons,  but  I  don't  sup- 
pose that  you  have  any  right  to  introduce  testimony 
of  the  statement  that  Mr.  Blumenberg  made  before 
the  time  when  the  attempts  to  form  a  conspiracy  were 
made,"  and  sustained  the  objection.  The  argument 
is,  that  the  court  assumed  there  had  been  attempts 
to  form  a  conspiracy.  This  was  part  of  a  colloquy 
between  court  and  counsel  in  the  trial  of  a  case  that 
makes  a  record  of  over  5,000  pages,  and  that  counsel 
for  plaintiff  in  error  in  presenting  to  this  court  have 
used  450  pages  of  brief.  So  far  as  we  can  see,  they 
are  right  in  emphasizing  this  transaction  as  the  chief 
cause  of  complaint  as  to  remarks  of  the  court.  01^^ 
course  it  would  be  better  if  a  court  might  be  gifted 
with  absolute  accuracy  of  expression  in  what  he  is 
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impelled  to  say  in  a  colloquy  during  a  trial  in  which  two 
or  three  attorneys  are  taking  part,  all  talking  at  once, 
and  if  the  court  had  been  so  gifted  he  might  have  said 
"before  the  time  when  there  was  proof  of  attempts" 
instead  of  ''before  the  time  when  there  were  attempts 
to  form  a  conspiracy;"  but  we  regard  the  incident 
as  trivial  and  the  assertion  of  the  prosecuting  attor- 
ney as  nothing  more  than  must  frequently  happen 
in  the  trial  of  any  case, — that  the  attorney  addressing 
the  court  asserts  something  to  be  true  which  he  is  not 
permitted  to  prove  when  he  offers  his  witness.  Of 
course  trials  must  be  guarded,  and  efforts  to  influence 
the  jury  by  remarks  made  to  the  court  in  their  pres- 
ence must  be  rebuked  and  suppressed,  but  whether 
a  remark  is  so  intended,  or  likely  to  have  such  effect, 
is  peculiarly  within  the  knowledge  of  the  trial  judge 
who  knows  the  surrounding  circumstances,  the  man- 
ner of  counsel,  and  many  other  things  in  that  connec- 
tion that  are  not  shown  in  a  printed  record ;  and  much 
must  be  left  to  his  judgment  and  discretion  in  conduct- 
ing the  trial  in  that  respect  and  passing  on  the  ques- 
tion whether  the  jury  have  been  improperly  influenced 
by  such  remarks,  which  he  must  do  in  considering  a 
motion  for  a  new  trial.  As  we  have  before  said,  we 
see  nothing  of  importance  in  this  complaint. 

About  40  pages  of  the  abstract  are  covered  by  in- 
structions given  by  the  court,  divided  about  equally 
between  those  asked  by  the  People  and  by  the  defend- 
ant ;  about  100  pages  of  the  briefs  of  plaintiff  in  error 
are  devoted  to  an  attack  on  the  instructions  given  for 
the  prosecution.  It  is  argued  that  each  of  them  is  bad, 
excepting  the  familiar  stock  instructions  on  reason- 
able doubt,  etc.  It  is  not  practicable  to  follow  counsel 
in  their  various  suggestions  of  error  in  each  instruc- 
tion, and  not  possible  within  the  limitation  of  space 
that  must  be  observed  to  notice  each  suggestion. 

It  is  strongly  urged  that  the  court  erred  in  refer- 
ring the  jury  to  the  indictment  by  phrases  like  ''as 
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charged  in  the  indictment:"  First,  because  it  is  said 
the  counts  in  the  indictment  are  not  all  good,  and  we 
are  referred  to  cases  holding  such  reference  to  an 
indictment  or  a  declaration  error  where  there  is  a  bad 
count.  As  we  have  before  said,  we  regard  each  count 
in  the  indictment  good.  Second,  because  it  is  said  the 
indictment  is  long  and  would  not  be  understood  by 
the  jury  and  therefore  they  should  not  have  been  re- 
ferred to  it;  and  again  that  the  defense  of  fair  com- 
ment was  interposed  and  there  is  no  allegation  in  the 
indictment  that  the  publications  were  not  fair,  com- 
ment. This  position  is  not  well  taken  for  two  reasons : 
First,  the  court  gave  for  the  defendant  instructions 
referring  the  jury  to  the  indictment,  and  it  is  familiar 
law  that  a  party  cannot  assign  error  in  giving  an 
instruction  of  the  same  character  as  one  given  at  his 
request.  Jacksonville  <&  St.  L.  Ry.  Co.  v.  Wilhite,  209 
111.  84.  Second,  it  is  not  error  to  so  refer  the  jury 
to  the  indictment  if  each  count  contains  the  necessary 
allegation  for  conviction.  Parker  v.  People,  97  HI. 
32.  It  is  true  the  practice  has  been  criticised  by  that 
court  in  civil  cases,  but  it  is  still  persisted  in  by  law- 
yers offering  instructions,  as  it  was  in  this  case  by 
both  sides,  and  error  cannot  be  predicated  thereon. 
Latham  v.  Cleveland,  C,  C.  d  St.  L.  Ry.  Co.,  179  111. 
App.  324.  It  is  said  the  jury  were  mislead  as  to  the 
law  of  fair  comment.  We  have  discovered  little 
ground  in  the  evidence  on  which  to  base  a  defense 
of  fair  comments.  It  is  true,  as  before  said,  that  many 
statements  in  the  articles  in  question  may  be  fair  com- 
ment, but  there  are  other  statements  in  the  same  ar- 
ticles that  by  no  stretch  of  the  imagination  can  be  so 
construed;  still  it  is  a  pertinent  inquiry  whether  the 
jury  were  properly  instructed  on  that  question.  The 
court  at  the  instance  of  the  defendant  gave  six  in- 
structions on  that  feature  of  the  case,  in  which  the 
jury  were  told  that  the  manner  in  which  the  public 
affairs  of  the  village  of  Steger  were  administered 
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and  conducted,  advertisements  of  Steger  and  Sons  in 
magazines  and  newspapers,  the  career  of  John  V. 
Steger  in  so  far  as  it  was  dealt  with  in  a  certain  pam- 
phlet mentioned,  the  manufacture  and  sale  of  stencil 
pianos  by  the  Singer  Piano  Company,  the  manner  in 
which  the  workmen  in  the  Steger  factories  were  dealt 
with,  and  the  wages  paid  such  workmen,  were  things  of 
public  interest,  and  it  was  the  right  and  privilege  of 
any  person  to  print  and  publish  fair  comment  thereon. 
This  specification  of  matters  covers  subjects  dealt 
with  in  the  articles  in  question,  and  in  so  far  as  there 
can  be  any  question  of  fair  comment,  covered  the  case. 
The  instructions  are  however  more  likely  to  have  been 
misunderstood  by  the  jury,  and  construed  as  meaning 
that  one  is  licensed  by  law  to  attempt  to  extort  money 
by  threatening  to  publish,  and  publishing,  the  trutla 
about  a  man  and  his  business,  than  are  other  instruc- 
tions complained  of  given  for  the  People  dealing  with 
some  one  feature  of  the  case  to  mislead  the  jury  by 
directing  their  attention  to  that  one  thing;  such  in- 
stractions  are  always  open  to  such  an  argument.  The 
court  properly  refused  to  instruct  that  erroneous  opin- 
ions, unwarranted  inferences  and  unsound  arguments 
expressed  in  harsh  and  violent  language  calculated  to 
ridicule  or  defame  or  cause  pecuniary  loss  were  fair 
comment;  but  did  instruct  at  the  instance  of  the  Peo- 
ple that  on  the  question  of  fair  comment  it  was  the 
duty  of  the  jury  to  consider  all  the  facts  and  circum- 
stances in  the  case  and  determine  whether  the  articles 
were  published  for  the  purpose  of  making  fair  com- 
ment or  wickedly  and  maliciously,  and  that  the  truth 
is  not  a  defense  to  the  publication  of  malicious  and 
defamatory  statements  unless  said  publication  be  with 
good  motives  and  for  justifiable  ends.  And  also  gave 
the  following  instruction :  ^ 

**The  court  instructs  the  jury,  as  a.  matter  of  law, 
that  if  two  or  more  persons  combine,  unlawfully,  to 
defame  another,  by  publishing  true  statements  con- 
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ceming  him  which,  although  they  are  true,  are  pub< 
lished  with  the  malicious  intent  and  motive  wrong- 
fully and  wickedly  to  defame  and  injure  his  character, 
and  to  impeach  his  honesty,  virtue  or  reputation,  and 
thereby  expose  him  to  public  hatred,  contempt  and 
ridicule,  they  are  guilty  of  the  crime  of  conspiracy/' 

Counsel  complain  of  this  instruction  and  argue  that 
the  truth  is  a  defense  to  a  criminal  action  of  libel,  and 
cite  authorities.  Truth  is  not  a  defense  in  this  State 
to  an  indictment  for  libel  unless  published  with  good 
motives  and  for  justifiable  ends.  People  v.  Strauch, 
247  lU.  220;  People  v.  Fuller,  238  HI.  116,  affirming 
this  court  (141  111.  App.  374).  The  court  also  gave 
for  the  People  the  following  instructions: 

**The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that 
William  Qeppert  and  Marc  A.  Blumenberg  conspired 
together  as  charged  in  any  one  count  of  the  indictment 
in  this  case,  and  were  carrying  out  said  conspiracy 
in  Will  county  within  eighteen  months  before  the  re- 
turn of  the  indictment  in  this  case,  it  will  be  your  duty 
to  find  William  Geppert  guilty.*' 

'*The  court  instructs  the  jury,  as  a  matter  of  law, 
that  to  constitute  the  crime  of  conspiracy  it  is  not 
necessary  that  the  conspirators  should  succeed  in  their 
design.  It  is  enough  if  the  common  design  was  formed 
in  manner  and  form  as  charged  in  the  indictment,  and 
that  thereafter  any  act  was  done  in  this  county  in 
furtherance  of  such  design  by  any  one  of  the  conspira- 
tors within  eighteen  months  before  the  indictment  was 
returned.  If  the  conspiracy  charged  in  the  indictment 
has  been  proved  to  the  satisfaction  of  the  jury,  beyond 
a  reasonable  doubt,  then  the  acts  of  any  one  of  the  con- 
spirators in  furtherance  of  the  common  design,  if 
proved,  will  be  regarded  as  the  act  of  all.*' 

In  addition  to  complaints  already  referred  to,  coun- 
sel contend  that  these  two  instructions  are  bad  because 
the  jury  were  told  it  was  sufficient  if  defendants  * '  were 
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carrying  out  said  conspiracy  in  Will  county,*'  or  that 
**any  act  done  in  this  county  in  furtherance  of  such 
design  by  any  one  of  the  conspirators ; ' '  when,  as  they 
say,  simply  an  act  is  not  enough,  it  must  have  been 
an  overt  act  which  is  an  open  act  as  distinguished 
from  a  secret,  concealed  act.  Assuming  this  definition 
and  the  necessity  of  observing  it  if  the  evidence  had 
shown  acts  in  Will  county  in  carrying  out  the  con- 
spiracy that  did  not  fall  within  its  terms,  still  we  can- 
not see  how  a  failure  in  these  instructions  to  observe 
the  technical  distinction  between  acts  and  overt  acts 
could  have  prejudiced  the  defendant.  The  acts  shown 
in  evidence  and  which  the  jury  were  considering,  and 
concerning  which  they  required  instructions  on  the  law 
applicable  thereto,  were  open  acts.  ,  We  also  note  that  in 
instruction  72,  offered  by  and  given  for  the  defendant, 
there  was  the  same  failure  to  notice  that  the  conspir- 
acy could  only  be  located  in  Will  county  by  an  overt 
act  performed  there. 

We  have  noticed  what  seems  to  us  the  principal  ob- 
jections urged  to  the  instructions.  There  is  also  error 
assigned  and  argued  as  to  instructions  offered  by  the 
defendant  and  refused ;  but  we  are  of  the  opinion  that 
the  jury  were  fully  and  fairly  instructed  on  what  we 
believe  the  correct  governing  rules  of  law,  and  that 
the  instructions  read  as  a  whole  could  not  have  misled 
them,  and  that  there  was  no  reversible  error  in  giving, 
refusing  or  modifying  instructions. 

On  the  motion  for  a  new  trial,  aflSdavits  of  newly- 
discovered  evidence  were  filed,  among  them  that  of 
the  witness  Couchois  who,  in  the  meantime,  seems  to 
have  gone  over  to  the  defendant's  side  of  the  case. 
His  affidavit  covers  questions  of  improper  conduct  of 
the  jury  after  the  case  was  submitted  to  them  and 
contains  other  statements  by  which  he  attempts  to 
modify  the  effect  of  the  testimony  which  he  gave  at 
the  trial,  although  he  reasserts  the  truth  of  that  testi- 
fuony.    We  discover  nothing  in  these  affidavits  that 
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in  our  judgment  entitled  the  defendant  to  a  new  trial. 
We  are  of  the  opinion  that  he  received  a  fair  and  im- 
partial trial  in  accordance  with  the  established  rules 
of  law;  that  the  jury  were  fully  warranted  in  finding 
him  guilty  and  fixing  his  punishment  as  they  did  by 
their  verdict,  and  that  the  court  properly  sentenced 
him  on  that  verdict.  The  judgment  is  therefore  af- 
firmed. 

Affirmed. 

Mb.  Justice  Dibell  took  no  part  in  this  decision. 


Henry  Boehnlng  for  use  of  Himself  and  Gonnectient 
Fire  Insurance  Company,  Defendant  in  Error,  t. 
Elgin,  Joliet  &  Eastern  Railway  Company,  Plain- 
tiff in  Error. 

Gen.  No.  6,913.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Kane  county;  the  Hon.  Mazzini 
Slusseb,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  January  6,  1915.  Rehearing  denied 
April  8,  1915. 

Statement  of  the  Case. 

Action  brought  by  Henry  Boehning,  for  the  use  of 
himself  and  the  Connecticut  Fire  Insurance  Company, 
against  the  Elgin,  Joliet  &  Eastern  Railway  Company 
to  recover  for  the  destruction  of  farm  buildings  by 
a  fire  alleged  to  have  been  caused  by  sparks  from  a 
passing  locomotive.  From  a  judgment  for  $7,600  in 
favor  of  the  plaintiff,  the  defendant  brings  error. 

Henry  Boehning  owned  a  farm  on  the  south  side 
of  a  highway  east  of  and  adjoining  the  right  of  way 
of  the  defendant's  railway,  with  farm  buildings  loca- 
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ted  about  three  hundred  feet  from  the  track,  which 
was  up  grade  for  some  distance  each  side  of  this  point, 
the  track  being  below  the  natural  level  of  the  ground 
opposite  the  plaintiff's  premises.  At  about  11  a.  m. 
of  November  27,  1907,  on  a  day  when  a  strong  wind 
was  blowing  from  the  southwest,  at  a  time  when  every- 
thing was  very  dry  a  fire  started  in  the  south  side  of 
a  straw  stack  at  a  point  three  hundred  and  forty-five 
feet  east  of  the  center  line  of  defendant's  track,  which 
resulted  in  the  destruction  of  all  the  farm  buildings. 
It  appeared  from  the  evidence  that  the  only  people 
on  the  premises  for  two  or  three  hours  before  the  fire 
were  a  housekeeper  in  the  dwelling  house,  one  hun- 
dred and  twenty  feet  north  of  the  straw  stack,  and  the 
plaintiff's  son,  thirteen  years  old,  who  was  working 
with  a  hired  man  about  the  farm ;  that  there  was  a  fire 
in  the  kitchen  stove  in  the  dwelling  house  and  no  other 
fire  on  the  premises.  The  son  testified  that  he  and  the 
hired  man  came  frond  a  field  to  the  bam,  and  that  the 
latter  drove  into  the  basement  to  do  some  work,  while 
the  boy  stayed  outside  to  shut  a  gate;  that  he  was 
outside  about  ten  minutes  in  the  vicinity  of  the  straw 
stack,  and  that  he  noticed  no  fire,  but  that  he  saw  a 
freight  train  with  one  engine  and  twenty-five  to  forty 
cars  going  north;  that  it  was  not  moving  fast,  that  he 
could  hear  a  heavy  exhaust  and  see  smoke  coming 
from  the  stack  like  a  black  cloud ;  that  he  went  into  the 
bam  where  the  hired  man  was  working  and  stayed 
not  more  than  fifteen  minutes  and  when  he  came  out 
the  stack  was  on  fire.  John  Hartman,  a  farmer,  testi- 
fied that  he  lived  on  an  east  and  west  road  about  two 
miles  north  of  plaintiff's  premises,  and  a  little  over 
half  a  mile  east  of  the  railroad ;  that  he  started  from 
his  home  about  10 :30  a.  m.,  and  drove  west  and  stopped 
about  six  rods  east  of  the  railroad  crossing  to  let  a 
northbound  freight  train  pass;  that  there  were  per- 
haps thirty  cars  drawn  by  one  engine  which  threw 
out  a  lot  of  black  smoke;  that  he  felt  a  few  cinders 
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flying  around,  and  that  the  train  was  not  running  very 
fast ;  that  he  drove  on  after  the  train  passed,  and  when 
about  forty  rods  west  of  the  track  he  looked  south  and 
saw  a  lot  of  smoke  and  in  a  few  minutes  saw  flames 
from  plaintiff's  burning  buildings.  There  was  another 
east  and  west  highway  about  two  miles  further  north 
which  crossed  defendant's  right  of  way  under  the 
track.  A  physician  testified  that  on  the  forenoon  of 
the  fire  he  had  been  visiting  patients  in  the  country 
and  was  east  of  the  defendant's  right  of  way  driving 
west  on  the  last  mentioned  road,  and  that  he  reached 
the  railway  crossing  about  eleven  o'clock;  that  he 
stopped  about  twenty  rods  east  of  the  crossing  to  let 
a  long  northbound  train  pass;  that  it  contained  per- 
haps thirty-five  or  forty  cars,  drawn  by  a  common- 
size  engine  running  slowly  and  throwing  out  a  large 
amount  of  smoke  and  cinders ;  that  there  was  a  strong 
wind  from  a  little  southwest,  and  cinders  from  the  en- 
gine struck  his  buggy ;  that  he  drove  across  the  track 
after  the  train  passed  and  when  he  had  gone  from  an 
eighth  to  a  fourth  of  a  mUe  he  saw  the  smoke  from  the 
burning  buildings. 

The  defendant  introduced  its  train  sheet  kept  by 
the  train  dispatcher,  which  showed  that  no  train  had 
passed  north  and  up  the  grade  prior  to  the  fire  on  the 
day  in  question  until  four  o'clock  in  the  afternoon, 
although  several  trains  went  south  in  the  morning, 
the  one  nearest  to  the  time  the  fire  being  a  train  drawn 
by  two  engines,  which  passed  the  farm  at  about  10 
a.  m.  The  next  train  south  was  at  about  12  m.,  at 
which  time  the  fire  was  well  under  way  and  the  build- 
ings substantially  burned. 

It  appears  that  in  the  ordinary  course  of  business 
the  train  seen  by  plaintiff's  witnesses  could  not  have 
gone  north  to  the  point  where  it  was  said  to  have  been 
seen  without  being  reported  to  the  train  dispatcher.  The 
testimony  of  the  men  in  charge  of  the  passing  trains 
was  also  that  the  agent  at  a  nearby  station  and  one 
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McCarthy,  employed  at  a  railway  crossing  in  the  vicin- 
ity, who  reported  every  train  that  passed  to  defend- 
ant's dispatcher,  corroborated  the  statement  in  the 
train  sheet  as  to  the  passing  of  trains  on  the  day  in 
question.  By  way  of  impeachment  of  McCarthy,  it  was 
shown  by  the  plaintiff  and  his  attorney  that  they  met 
McCarthy  some  time  before  the  trial  and  asked  him 
if  he  saw  a  train  going  north  by  the  Boehning  farm, 
at  or  abont  11  a.  m.,  on  November  27,  1907,  and  that 
McCarthy  replied  yes,  a  freight  train  went  by,  north, 
by  Boehning 's  place,  heavily  loaded,  with  a  small  en- 
gine, and  that  a  few  minutes  afterwards  his  attention 
was  called  to  the  fire.  When  McCarthy's  attention 
was  directed  to  this  statement  he  at  one  time  answered 
that  he  did  not  remember  and  then  positively  denied 
making  it. 

The  engine  when  directly  west  of  the  stack  was  three 
hundred  and  forty-five  feet  distant,  and  if  the  wind 
was  blowing  from  due  southwest,  a  spark  would  have 
had  to  travel  about  five  hundred  feet  before  reaching 
the  point  on  the  stack  where  the  fire  started. 

John  A.  Eussell  and  Knapp  &  Campbell,  for  plain- 
tiff in  error ;  William  Beye,  of  counsel. 

Shopen  &  Paulson,  for  defendant  in  error;  Eobert 
S.  Egan,  of  counsel. 

Mr.  Presiding  Justice  Carnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Railroads,  §  932* — sufficiency  of  evidence  to  show  passing  of 
train  before  discovery  of  fire.  The  evidence  although  conflicting, 
in  an  action  against  a  railway  company  for  the  destruction  of 
hnildings  by  fire  caused  by  sparks  from  a  locomotive,  held  to  show 
that  a  train  passed  shortly  before  the  discovery  of  the  fire. 

*Sce  nilnoln  Note«i  Dlyest,  Vols.  XI  to  XV,  and  Camulatlve  Quarterly,  same 
taple  and  section  namber. 
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2.  Railroads,  S  932* — suJBficiency  of  evidence  to  sustain  judg- 
ment for  plaintiff  for  destruction  of  buildinffs  hy  fire.  The  evidence 
although  conflicting,  in  an  action  against  a  railway  company  for 
the  destruction  of  buildings  by  fire  caused  by  sparks  from  a  pass- 
ing locomotive,  held  sufficient  to  sustain  a  verdict  for  the  plaintiff. 

3.  Railroads,  §  941* — peremptory  instruction  in  (iction  for  de- 
struction of  buildings  hy  fire,  A  peremptory  instruction  to  find 
for  the  defendant  held  properly  denied  in  an  action  against  a  rail- 
way company  for  the  destruction  of  buildings  by  fire  caused  by 
sparks  from  a  passing  locomotive. 

4.  Railroads,  §  938* — when  jury  may  find  that  fire  vxis  caused 
hy  sparks  from  locomotive.  A  jury  may  reasonably  find  that  cin- 
ders from  a  passing  locomotive  flew  five  hundred  feet  in  a  high 
wind  and  caused  a  fire  which  destroyed  the  plaintiff's  buildings. 

5.  Railroads,  S  931* — when  question  for  jury  whether  fire  caused 
hy  sparks  from  locomotive.  It  is  for  the  jury  to  determine  whether 
a  fire  which  destroyed  the  plaintiff's  buildings  was  caused  by 
sparks  from  a  passing  locomotive. 


George  Oram  and  Eliza  Oram,  Appellees,  t.  Daniel 
Peterkin,  Receiyer  of  Joliet  &  Sonthem  Traetion 
Company,  Appellant. 

Gen.  Xo.  6,041. 

1.  Street  railroads,  §  133* — when  negligence  to  run  interurhan 
car  without  headlight.  Whether  it  was  negligence  to  run  an  inter- 
urban  electric  car  at  night  without  the  ordinary  or  usual  head- 
light, held,  under  the  circumstances,  to  be  a  question  for  the  Jury. 

2.  Street  railroads,  §  131* — sufficiency  of  evidence  of  negligence 
in  running  interurhan  car  at  night.  The  evidence  in  an  action 
against  an  electric  interurban  railway  company  for  injuries  sus- 
tained in  the  nighttime  by  the  occupants  of  a  carriage  in  a  coPislon 
with  a  car,  held  suflicient  to  warrant  a  finding  of  the  negligence 
of  the  defendant  in  operating  the  car  without  a  headlight,  and  in 
not  giving  warning  of  the  approach  of  the  car. 

3.  Street  railroads,  §  131* — sufficiency  of  evidence  of  due  cart 
of  person  injured  in  collision  with  car.    The  evidence  in  an  action 


*See  Illinois  Noteti  DiRest,  Vols.  XI  to  XV,  and  CumulatlTe  Qnarterlj, 
topic  and  tectioii  number. 
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against  an  electric  interurban  railway  company  for  injuries  sus- 
tained by  the  occupants  of  a  carriage  in  a  collision  with  the  car 
in  the  nighttime,  held  sufficient  to  warrant  a  finding  that  they 
exercised  due  care. 

4.  Damages,  f  115* — tchen  damages  for  injuries  to  person  and 
property  not  excessive.  *  A  verdict  in  favor  of  a  man  seventy-four 
years  of  age,  for  Injuries  sustained  in  a  collision  in  the  nighttime 
between  a  carriage  in  which  he  and  his  wife  were  riding  and  an 
electric  interurban  car,  based  on  injuries  to  his  person,  his  carriage, 
his  horses  and  the  loss  of  the  services  of  his  wife,  held  not  exces- 
sive. 

5.  Damages,  \  115* — when  damages  for  personal  injury  to  woman 
not  excesHve.  A  verdict  in  favor  of  a  woman  sixty-four  years 
of  age  for  injuries  received  in  a  collision  between  a  carriage  in 
which  she  was  riding  and  an  electric  interurban  car,  held  not 
excessive. 

DiBELL,  J.,  took  no  part  in  this  decision. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Dorbance 
DiBELL,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  January  6,  1915.  Rehearing  denied 
April  7,  1915. 

Gabnset,  Wood  &  Lennon,  for  appellant. 

I 
S.  J.  Debw,  for  appellees. 

Mb.  Pbesiding  Justice  Cabnes  delivered  the  opinion 
of  the  court. 

Appellant  is  the  receiver  of  a  traction  company 
operating  an  interurban  line  east  from  Joliet,  Illinois. 
Appellees,  George  Oram  and  Eliza  Oram,  husband 
and  wife,  were  driving  upon  a  public  highway  with  a 
horse  and  buggy  about  midnight  March  8,  1913,  and 
were  struck  by  a  car  of  the  traction  company  approacli- 
ing  from  the  rear,  tearing  off  both  wheels  on  one  side 
of  the  buggy,  throwing  the  horse  into  the  ditch  and 
Oram  and  his  wife  on  the  ground.  Three  suits  were 
begun  to  recover  damages  for  injuries  so  sustained — 
one  by  George  Oram  for  injuries  to  himself  and  the 
horse  and  buggy,  one  by  Eliza  Oram  for  injuries  to 

*8e«  ndnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  km  me 
topic  and  ■eietion  number. 
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herself,  and  one  by  George  Oram  for  loss  of  services 
of  his  wife.  A  declaration  was  filed  in  each  case  charg- 
ing negligence  of  the  defendant,  practically  the  same 
in  each  declaration,  and  a  plea  of  the  general  issue 
was  filed  in  each  case.  Then  the  cases  were  by  agree- 
ment tried  together,  with  three  separate  verdicts  and 
judgments,  which  were  in  the  first  case,  for  injuries 
to  George  Oram  and  the  horse  and  buggy,  $1,750,  of 
which  two  or  three  hundred  dollars  should  be  taken 
as  the  amount  allowed  for  damages  to  the  horse  and 
buggy;  in  the  second  case,  for  injury  to  Eliza  Oram, 
$1,750;  and  in  the  third  case,  for  loss  of  services  of 
the  wife,  $750.  Appeals  were  perfected  in  each  case, 
but  it  is  brought  here  and  argued  as  one  record,  and 
in  discussing  the  questions  involved  will  be  so  treated 
in  this  opinion. 

No  complaint  is  made  of  any  action  of  the  court 
except  in  refusing  a  peremptory  instruction  to  find 
for  the  defendant,  overruling  the  motion  for  a  new 
trial  and  entering  judgment  on  the  verdict.  Therefore 
the  only  question  is  whether  the  verdict  is  supported 
by  the  evidence. 

The  charge  in  the  declaration,  of  negligence  of  the 
defendant,  is  that  it  was  running  the  car  on  a  public 
highway  without  a  headlight  at  a  high  rate  of  speed 
and  in  a  careless  and  negligent  manner.  The  evidence 
showed  without  contradiction  that  the  headlight  was 
out  of  order  and  two  lanterns  were  substituted,  one  and 
perhaps  both  of  them  burning.  There  is  a  conflict 
of  evidence  as  to  the  speed,  but  the  jury  were  warrant- 
ed in  finding  it  fifteen  or  twenty  miles  an  hour.  There 
is  a  dispute  as  to  the  sounding  of  bell  or  whistle,  but 
the  jury  might  well  conclude  there  was  no  signal  long 
enough  before  the  car  struck  the  buggy  to  be  of  any 
service  to  appellees  as  a  warning  of  the  approach  of 
the  car.  There  is  no  question  but  the  car  was  running 
on  the  north  side  of  a  public  highway  and  the  road  was 
graded  so  that  teams  could  be  driven  on  the  space 
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occupied  by  the  car  tracks.  That  part  of  the  sixty- 
six  foot  highway  north  of  the  tracks  was  not  used  for 
travel,  and  there  w^s  a  ditch  ten  or  twelve  feet  south 
of  the  track  along  the  highway.  It  appears  that  J^Irs. 
Oram  thought  she  heard  the  car  approaching  and  so 
told  her  husband.  He  was  familiar  with  the  location 
and  the  operation  of  cars  there,  and  told  her  no,  if 
there  was  one  they  would  see  the  headlight;  and  im- 
mediately thereafter  the  collision  occurred.  There 
seems  no  question  but  appellees  were  proceeding  along 
the  highway  there  in  the  usual  manner  of  people  driv- 
ing under  such  circumstances. 

It  is  very  clear  that  under  these  facts  a  court  could 
not  direct  a  verdict,  either  on  the  ground  of  no  negli- 
gence of  defendant  or  lack  of  evidence  showing  due 
care  of  the  plaintiff.  If  we  admit  appellant's  claim 
that  it  was  not  negligence  per  se  to  run  without  the 
ordinary  and  usual  headlight,  still  it  was  a  question 
for  the  jury  whether  it  was  in  fact  negligence  under 
the  circumstances  to  run  at  that  time,  place  and  man- 
ner without  the  usual  signals  and  warnings  that  trav- 
elers would  naturally  look  for  in  using,  with  appellant, 
the  public  highway,  and  without  a  light  that  would 
enable  the  motorman  to  see  objects  ahead  of  him.  And 
that  appellees  did  not  notice  the  car  and  get  out  of  its 
way  was  very  likely  regarded  by  the  jury  as  what 
might  well  occur  to  prudent  people  exercising  usual 
care  under  such  conditions.  We  are  of  the  opinion 
the  evidence  was  sufficient  to,  at  least,  so  far  warrant 
the  findings  of  negligence  of  the  defendant  and  due 
care  of  the  plaintiff  as  to  forbid  a  court's  disturbing 
that  finding. 

But  it  is  urged  that  each  verdict  is  excessive.  It 
appears  that  George  Oram  was  at  the  time  of  the  in- 
jury seventy-four  years  old  and  his  wife  about  ten 
years  younger;  that  they  had  a  little  farm  that  they 
cared  for  mostly  by  their  own  labor,  and  found  some 
time  to  work  for  others,  he  with  his  horse,  and  she 
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doing  washing  and  cleaning.  It  is  quite  clear  that 
they  were  sturdy  old  working  people  in  good  physical 
condition  for  their  age,  though  she  had  rheumatic 
pains  at  times  before  the  accident,  and  some  of  her 
subsequent  disability  may  be  attributable  to  them  and 
not  to  the  injury.  She  was  severely  hurt,  was  carried 
to  a  hospital  and  kept  there  eight  weeks,  and  suffered 
much  pain;  the  doctor's  bill  was  $265;  and  while  she 
was  at  the  time  of  the  trial  able  to  do  housework,  as 
that  kind  of  women  under  many  infirmities  are,  the 
jury  had  ample  evidence  to  support  a  conclusion  that 
she  was  practically  and  permanently  incapacitated 
from  performing  the  labor  to  which  she  was  accus- 
tomed. George  Oram  was  not  so  badly  injured,  but 
was  sufficiently  hurt  to  be  taken  to  the  hospital  and 
remain  there  about  ten  days,  suffering  considerable 
pain,  and  he  testified,  and  it  is  probably  true,  that  ever 
since  the  injury  he  was  unable  to  do  any  considerable 
amount  of  work.  The  horse  was  worth  perhaps  $200, 
and  was  killed  because  of  the  injury,  soon  thereafter ; 
the  injury  to  the  buggy  was  about  $30.  There  is  con- 
flict in  the  evidence  as  to  these  items.  There  are  so 
many  elements  entering  into  the  problem  of  damages, 
and  so  much  is  left  to  the  judgment  of  the  jury  in  this 
class  of  cases,  we  cannot  say  the  first  verdict  for 
George  Oram  is  excessive.  We  are  of  the  opinion  that 
the  second  verdict,  for  loss  of  services  of  his  wife,  is 
reasonable;  and  that  the  verdict  for  Eliza  Oram,  for 
her  own  injury,  is  well  supported  by  the  proofs. 

Therefore  the  judgment  in  each  case  is  affirmed. 

Affirmed. 

Mb.  Justice  Dibell  took  no  part  in 'this  decision. 
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Adallne  B.  Beames  for  use  of  Louis  B.  Bastede^  Appel- 
lee, y.  Phineas  Morrow,  Appellant. 

Gen.  No.  6,990. 

1.  Homestead,  S  30* — when  exemption  may  he  claimed  in  differ- 
ent lots.  Where  a  person  owned  and  lived  upon  two  half  city  lots 
with  a  dwelling  house  on  one  and  fruit  trees  and  a  garden  on  the 
other,  held  that  his  homestead  extended  to  both  lots. 

2.  Homestead,  §  27* — when  incumbrance  deducted  in  determin- 
ing value  of  homestead.  The  amount  of  a  mortgage  is  to  he 
deducted  from  the  value  of  property  in  determining  the  value  of 
a  homestead. 

3.  Homestead,  §  33* — claiming  exemption  in  proceeds  of  sale 
at  direction  to  apply  on  incumbrance  portion  arising  from  non- 
exempt  land.  Claiming  the  proceeds  of  the  sale  of  a  homestead 
and  nonhomestead  lands  as  exempt  after  the  payment  of  a  mort- 
gage thereon  is  equivalent  to  a  direction  that  the  proceeds  from 
the  nonexempt  portion  should  be  first  applied  in  payment  of  the 
incumbrance. 

4.  Homestead,  {  99* — when  waiver  of  homestead  not  available  to 
simple  contract  creditor.  The  waiver  of  a  homestead  exemption 
in  a  portion  of  incumbered  lands  does  not  extend  to  the  benefit 
of  a  simple  contract  creditor,  and  the  homesteader  may  imder 
section  4  of  the  Exemption  Act  (J.  &  A.  H  5574)  require  the  pro- 
ceeds to  be  first  applied  in  satisfaction  of  the  incumbrance. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon.  Fbakk 
D.  Ramsay,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  with  finding  of  facts<  Opinion  filed  January 
6,  1915.    Rehearing  denied  June  22,  1915. 

Joseph  L.  Shaw,  for  appellant. 

Harry  E.  Brown,  for  appellee;  Bartlett  S.  Gray, 
of  counsel. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

*8ce  UllnoU  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
(•pie  ami  section  number. 
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Louis  B.  Eastede,  a  merchant,  sued  Adaline  R. 
Reames  and  her  husband  before  a  justice  of  the  peace 
to  recover  for  a  store  bill  and  had  a  judfi:ment  for 
$54.57  and  costs.  He  began  the  suit  by  attachment 
and  summoned  Phineas  Morrow  as  garnishee  and  had 
a  judgment  against  him,  and  Morrow  appealed  to  the 
Circuit  Court.  There  the  case  was  tried  without  a 
jury  on  a  stipulation  of  facts  and  there  was  a  finding 
and  a  judgment  against  the  garnishee,  from  which  he 
appealed.  In  resisting,  the  garnishee  is  acting  under 
the  direction  of  Mrs.  Reames,  who  is  claiming  the 
money  in  his  hands  as  exempt  from  execution  and 
attachment  as  proceeds  of  her  homestead. 

Mrs.  Reames  owned  the  south  half  of  Lots  1  and  2 
in  a  certain  block  in  the  city  of  Geneseo  and  lived 
there  with  her  husband  and  her  minor  children  bv  a 
former  husband.  These  two  half  lots  were  not  in- 
closed by  a  fence  and  there  was  no  division  fence 
between  said  two  half  lots.  The  house  and  out  build- 
ings were  on  the  south  half  of  Lot  1.  The  south  half 
of  Lot  2  was  used  for  growing  trees  and  for  garden 
purposes  by  Mrs.  Reames  and  her  husband.  She  sold 
these  premises  on  November  24, 1913,  for  $1,200.  The 
south  half  of  Lot  1  was  worth  $1,025  and  the  south 
half  of  Lot  2  was  worth  $175.  The  purchase  money 
was  placed  in  the  hands  of  Morrow  and  he  was  there- 
from to  pay  a  mortgage  resting  upon  all  of  said  prem- 
ises, and  to  pay  the  balance  to  Mrs.  Reames.  The  writ 
of  garnishment  was  then  served  upon  Morrow.  He 
paid  the  mortgage  and  there  was  then  left  $736  in  his 
possession.  It  is  the  theory  of  appellee  that  the  south 
half  of  Lot  1  only  was  homestead  and  exempt,  because 
said  south  half  of  Lot  1  was  worth  over  $1,000  and 
therefore  the  homestead  could  not  extend  to  the  south 
half  of  Lot  2;  that  the  mortgage  should  be  paid  pro 
rata  out  of  the  value  of  Lot  1  and  out  of  the  value 
of  Lot  2;  and  tliat  there  would  then  be  left  in  the 
hands  of  Morrow  out  of  the  price  paid  for  Lot  2  a 
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sufficient  sum  to  pay  appellee's  judgment  against  Mrs. 
Beames  and  the  costs,  and  such  seems  to  have  been 
the  view  of  the  trial  court.  We  are  unable  to  concur 
in  this  conclusion.  The  entire  premises  were  occupied 
as  a  homestead,  the  part  used  for  fruit  trees  and  the 
garden  being  naturally  a  part  of  the  homestead,  and 
we  think  it  settled  law  that  the  incumbrance  is  to  be 
deducted  from  the  value  of  the  real  estate  in  determin- 
ing the  value  of  the  homestead.  Imhof  v.  Lipe,  162 
111.  282,  286;  BroJcaw  v.  Ogle,  170  111.  115,  121;  Kilmer 
V.  Garlicky  185  111.  406,  412;  Garwood  v.  Garwood,  244 
HI.  580,  587.  It  follows  that  the  entire  premises,  after 
deducting  the  mortgage,  were  only  worth  $736,  and 
they  were  therefore  a  homestead  and  that  sum  was 
exempt  from  execution.  If,  however,  the  south  half 
of  Lot  2  be  treated  as  not  homestead,  and  as  of  the 
value  of  $175,  we  are  of  opinion  the  sam-e  result  would 
follow.  Mrs.  Reames  directed  Morrow  to  claim  this 
$736  as  exempt  by  virtue  of  the  Homestead  Exemp- 
tion statute.  That  was  equivalent  to  directing  that 
the  proceeds  of  the  sale  of  the  south  half  of  Lot  2  be 
first  applied  in  payment  of  the  mortgage.  We  are  of 
opinion  that  though  she  waived  her  homestead  in  the 
mortgage,  that  waiver  did  not  extend  to  the  benefit  of 
this  simple  contract  creditor,  and  that  as  to  him  she 
had  a  right  to  require  the  proceeds  of  the  south  half 
of  Lot  2  to  be  first  applied  in  payment  of  the  mort- 
gage, under  section  4  of  the  Exemption  Act  as 
amended  in  1887  (J.  &  A.  If  5574),  and  all  that  would 
be  left  after  the  mortgage  was  paid  would  be  a  part 
of  the  proceeds  of  the  south  half  of  Lot  1,  and  exempt 
from  this  attachment.  The  judgment  is  therefore  re- 
versed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judg- 
ment. We  find  that  the  money  in  the  hands  of  appel- 
lant, after  the  payment  of  the  mortgage  upon  the  real 
estate  involved  in   this   case,  was   proceeds   of   the 
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homestead  of  Adaline  B.  Beames  and  exempt  from 
attachment,  mider  sections  1  and  6  of  the  Homestead 
Exemption  Act    (J.  &  A.  ^%  5571, 5576.) 


Gipps  Brewing  Company^  Appellee,  t.  Harry  6.  Wasson 

et  al..  Appellants. 

Gen.  No.  6,017. 

1.  Pleading,  §  258* — when  proper  to  alloto  amendment  Where 
an  injunction  or  a  receiver  is  obtained  upon  a  sworn  bill,  per- 
mission should  not  be  given  to  make  material  change  in  its  allega- 
tions without  a  showing  of  due  reasons  for  making  such  change, 
but  no  such  showing  is  necessary  to  authorize  the  amendment  of 
the  bill  as  a  mere  pleading. 

2.  Pleading,  S  258* — when  proper  to  allow  filing  of  amended  MK. 
In  a  suit  to  foreclose  a  trust  deed  given  to  secure  a  note,  the 
bill  claimed  that  complainant  owned  the  note  and  was  sworn  to 
and  contained  a  prayer  for  a  receiver,  but  no  receiver  was  sought 
or  obtained.  Leave  was  granted  to  file  an  amended  bill  which  was 
not  under  oath,  and  which  differed  mainly  from  the  original  bill 
in  that  it  set  out  also  the  transactions  by  which  complainant  ac- 
quired the  ownership.  Held,  that  it  was  not  error  to  permit  the 
amended  bill  to  be  filed. 

3.  Pleading,  S  273* — when  original  replication  stands  as  answer 
to  amended  bilh  An  order  permitting  the  replication  to  the  original 
answer  to  be  refiled  as  a  replication  to  the  answer  to  the  amended 
bill  is  equivalent  to  an  order  that  the  original  replication  stand  to 
the  amended  bill,  and  has  thip  effect,  even  though  the  clerk  does 
not  place  a  new  file  mark  on  the  replication. 

4.  Pleading,  §  24* — when  filing  of  replication  waived.  The  ob- 
jection that  the  replication  to  the  answer  to  the  original  bill  had 
not  been  refiled  as  a  replication  to  the  answer  to  the  amended  bill, 
as  had  been  allowed  by  the  court,  and  that  therefore  the  case  should 
have  been  heard  on  the  bill  and  an&wer  only.  Is  waived  where  proofs 
are  introduced  by  botn  sides  after  the  order  permitting  the  re- 

fillQg. 

*See  Illinois  Notes  DUent,  Vols.  XI  to  XV,  and  CamalAtlve  Quarterly,  same 
topic  and  section  number. 
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5.  Judgment,  $  362* — when  recitaU  in  decree  conclusive.  Where 
the  decree  recites  that  the  case  was  heard  on  the  amended  bill, 
the  answer,  the  replication  to  such  answer  and  the  proofs,  these 
recitals  are  conclusive  that  there  was  a  replication  to  the  answer 
to  the  amended  hill. 

6.  PsiNCiPAL  AND  AGENT,  §  232* — whot  evidence  admissible  to  es- 
iallish  agency.  In  a  suit  to  foreclose  a  trust  deed  given  to  secure 
a  third  person  in  a  transaction  in  which  it  is  claimed  he  acted  as 
agent  of  complainant,  where  the  existence  of  the  agency  is  denied 
by  defendant,  evidence  of  conversations  between  the  third  person 
and  officers  of  the  complainant,  held  when  defendant  was  not 
present,  is  competent  to  show  the  third  person's  agency  in  the 
transaction,  where  the  want  of  notice  of  such  agency  did  not  injuri- 
ously affect  defendant's  rights. 

7.  Principal  and  agent,  §  180* — when  third  person's  rights  not 
injuriously  affected  hy  want  of  notice  of  agency.  In  a  suit  to  fore- 
close a  trust  deed  given  to  secure  a  third  person  in  a  transaction 
in  which  it  is  claimed  that  he  acted  as  agent  for  complainant,  evi- 
dence examined  and  held  to  show  that  defendant's  rights  were  not 
injuriously  affected  by  want  of  notice  of  the  agency. 

8.  Pbinicipal  and  agent,  S  8* — when  evidence  sufficient  to  show 
third  person's  knowledge  of  agency.  In  a  suit  to  foreclose  a  trust 
deed  given  to  secure  a  note  claimed  to  have  been  given  to  secure 
a  third  person  in  a  transaction  in  which  he  acted  as  agent  of  com- 
plainant, evidence  examined  and  held  to  show  that  defendant  had 
notice  of  the  agency. 

9.  Principal  and  agent,  §  8* — when  evidence  sufficient  to  estab- 
lish relation.  In  a  suit  to  foreclose  a  trust  deed  given  to  secure 
a  third  person,  evidence  examined  and  held  to  show  that  such 
third  person  acted  as  agent  for  complainant  in  the  transaction  in 
which  he  received  the  deed. 

10.  Bills  and  notes,  §  307* — when  right  of  payment  and  subro- 
gation arise.  In  a  suit  to  foreclose  a  trust  deed,  it  appeared  that 
the  deed  and  a  note  were  given  by  the  grantor  to  secure  one  who 
signed  another  note  for  him;  that  the  latter  note  becoming  due  and 
not  being  paid  by  the  signer  was  paid  by  the  complainant,  a  com- 
pany of  which  the  signer  was  an  officer  and  director;  that  in  the 
transaction  as  to  the  notes  and  deed,  the  signer  acted  as  officer 
and  agent  of  the  complainant,  in  furtherance  of  its  business,  with  the 
approval  of  its  directors  and  with  the  understanding  that  the  debt 
incurred  by  his  signing  the  note  was  the  debt  of  the  complain- 
ant Held,  that  complainant  had  a  right  to  pay  the  note  and  by  so 
doing  was  subrogated  to  the  signer's  title  to  the  collateral. 


•8«e  I11Ib«1s  NotM  DIcmI,  V«la.  XI  to  XV,  and  ComnlaUTe  Quiuierly,  wtme 
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11.  MoRTOAOES,  $  109* — when  junior  mortgagee  Muhrogated  to 
rights  of  senior  incumbrancer.  A  junior  mortgagee  who  pays  off  a 
senior  incumbrancer  becomes  subrogated  to  the  rights  of  the  senior 
incumbrancer,  even  though  the  making  of  such  payment  was  not 
necessary  to  protect  his  rights. 

NiEHAUs,  J.,  took  no  part  in  this  decision. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  January  6,  1915.  Rehearing 
denied  April  15,  1915.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

I.  E.  Wasson,  for  appellant. 
George  J.  Jochem,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

The  Gipps  Brewing  Company,  hereinafter  called  the 
company,  filed  a  bill  in  equity  against  Harry  G.  Was- 
son and  others  to  foreclose  two  trust  deeds  upon  the 
Hotel  Wassonia  property  in  the  village  of  Eome  in 
Peoria  county,  the  first  of  which  trust  deeds  was  dated 
August  5, 1911,  and  secured  a  note  of  that  date  for  the 
principal  sum  of  $1,900,  due  in  one  year,  with  interest 
at  seven  per  cent,  per  annum  after  maturity,  and  the 
other  trust  deed  was  dated  November  13,  1912,  and 
secured  a  note  of  that  date  for  the  principal  sum  of 
$641.05,  due  in  six  months,  with  interest  at  seven  per 
cent,  per  annum  from  date,  each  of  which  notes  was 
signed  by  Harry  G.  Wasson  and  payable  to  his  order 
and  by  him  indorsed  in  blank.  Subsequent  incum- 
brances and  holders  of  supposed  clouds  on  the  title 
were  also  defendants,  and  the  decree  affected  their 
rights,  but  that  decree  is  not  questioned  on  those  sub- 
jects and  those  details  need  not  be  stated.  Wasson 
answered  the  bill  and  a  replication  was  filed  to  said 
answer.  The  cause  was  referred  to  the  master  to 
take  and  report  the  proofs  and  his  conclusions,  and 

*8ee  Illinois  Notes  Digest.  Tola.  XI  to  XV,  and  CnmnlatlTe  QiutftarlT. 
tople  and  section  nnmber. 
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he  took  the  proofs  at  various  dates.  After  the  hear- 
ing of  proofs  had  begun,  the  company  filed  an  amended 
bill.  After  a  demurrer  thereto  was  overruled,  Was- 
son answered.  On  motion  of  the  complainant,  leave 
was  given  that  the  replication  to  the  original  answer 
be  refiled  as  a  replication  to  the  answer  to  the  amended 
bill,  but  it  seems  that  the  clerk  did  not  place  a  new 
file  mark  thereon.  Further  proofs  were  heard  from 
time  to  time  by  the  master,  and  a  report  was  made  in 
favor  of  complainant,  objections  thereto  by  Wasson 
were  overruled  and  were  ordered  to  stand  as  excep- 
tions in  the  court,  and  were  there  overruled,  and  com- 
plainant had  a  decree  of  foreclosure  of  both  trust 
deeds,  from  which  Wasson  appeals.  It  is  conceded 
that  the  decree  was  correct  in  foreclosing  the  second 
trust  deed.  The  contention  relates  to  the  first  trust 
deed. 

Appellant  contends  that  the  amended  bill  departed 
from  the  allegations  of  the  original  bill  and  that  the 
court  should  not  have  permitted  it  to  be  filed  without 
a  showing  why  the  facts  stated  in  the  amended  bill 
were  not  set  out  in  the  original  bill.  We  are  of  opin- 
ion that  his  question  was  not  raised  at  the  proper 
time  nor  in  the  proper  way  in  the  court  below.  Where 
an  injunction  or  a  receiver  is  obtained  upon  a  sworn 
bill,  the  court  should  not  permit  its  allegations  to  be 
materially  changed  without  a  showing  of  due  reasons 
for  making  such  a  change,  but  no  such  showing  is 
necessary  to  authorize  the  amendment  of  the  bill  as  a 
mere  pleading.  The  original  bill  here  was  sworn  to 
and  there  was  a  prayer  for  a  receiver,  but  no  receiver 
was  sought  or  obtained.  The  amended  bill  was  not 
under  oath.  The  main  difference  between  the  two 
pleadings  as  to  the  note  for  $1,900  was  that  the  orig- 
inal bill  claimed  that  the  company  owned  that  note, 
while  the  amended  bill  set  out  also  the  transactions 
by  which  it  acquired  that  ownership.  We  find  no  error 
m  permitting  the  amended  bill  to  be  filed. 

Vol.  CLXXXXIII  11 
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Appellant  contends  that  as  the  replication  was  not 
refiled  the  case  should  have  been  heard  upon  bill  and 
answer  only,  and  the  answer  should  have  been  taken 
as  true,  and  no  proofs  should  have  been  received. 
The  order  permitting  the  replication  to  be  refiled  to 
the  answer  to  the  amended  bill  was  equivalent  to  an 
order  that  the  original  replication  stand  to  the  answer 
to  the  amended  bill.  Moreover,  proofs  were  there- 
after introduced,  not  only  by  the  company  but  also  by 
Wasson,  and  as  the  case  was  not  heard  upon  bill  and 
answer,  but  upon  the  pleadings  and  the  evidence,  the 
filing  of  a  replication  would  be  held  waived.  Piot  v. 
Davis,  241  111.  434.  Moreover,  the  decree  recites  that 
the  case  was  heard  on  the  amended  bill,  the  answer, 
the  replication  to  such  answer  and  the  proofs.  These 
recitals  are  conclusive  that  there  was  a  replication  to 
the  answer  to  the  amended  bill.  Brown  v.  Miner,  Frost 
(&  Hubbard,  128  111.  148;  Mmth  v.  Watson,  76  111.  App. 
516. 

The  main  contention  of  appellant  is  that  the  com- 
pany did  not  own  this  note  for  $1,900  and  had  no  con- 
nection therewith,  and  that  what  it  paid,  it  paid  as  a 
mere  volunteer  and  interloper  in  business  which  did 
not  concern  it,  and  therefore  it  cannot  enforce  pay- 
ment of  it,  reliance  being  had  upon  the  principles  laid 
down  in  Fvller  v.  John  8.  Davis'  Sons,  184  111.  505, 
where  it  was  held  that  the  doctrine  of  subrogation  has 
no  application  where  there  is  no  relation  of  principal 
and  security  or  guarantor  or  other  relation  which  en- 
. titles  one  party  to  succeed  to  the  rights  of  another; 
to  which  may  be  added.  Home  Savings  Bank  v.  Bier- 
stadt,  168  111.  618,  where  it  was  held  that,  if  the  de^nand 
of  a  creditor  is  paid  by  the  money  of  a  third  person, 
not  himself  a  creditor,  without  any  agreement  that  the 
security  shall  be  kept  alive  for  the  benefit  of  such  third 
party,  the  demand  is  absolutely  extinguished.  This 
position  requires  an  examination  of  the  evidence. 

The  proofs  for  complainant  tend  to  establish  the 
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following  facts:  The  company  makes  beer  in  Peoria 
and  sells  it  there  and  in  that  vicinity,  Wasson  owned 
the  real  estate  in  question  and  began  building  a  hotel 
thereon,  in  which  he  intended  also  to  operate  a  dram- 
shop. The  officers  of  the  company  were  Willis  H.  Bal- 
lance,  Sr.,  hereinafter  called  Ballance,  who  was  presi- 
dent until  his  death,  his  son,  Willis  H.  Ballance,  Jr., 
who  became  president  at  the  death  of  Ballance,  and 
Charles  S.  Cockle,  who  was  treasurer  and  some  of  the 
time  also  secretary,  and  these  three  were  the  directors 
of  the  company,  and  when  Ballance  died  his  son  and 
Cockle  became  the  executors  and  trustees  under  the 
will  of  Ballance.  In  1910,  Wasson  was  needing  aid  to 
obtain  money  to  complete  his  hotel  and  Ballance  signed 
a  note  for  $1,000  with  Wasson  at  the  First  National 
Bank  of  Chillicothe,  Illinois,  hereinafter  called  the 
bank,  and  Wasson  thereafter  bought  a  part  of  his  beer 
from  the  company.  That  note  became  due  and  was  un- 
paid. There  was  a  mortgage,  given  by  Wasson  for  an- 
other debt,  resting  upon  the  hotel  property  and  other 
land.  Wasson  ascertained  that  he  could  secure  a  re- 
lease of  the  hotel  property  from  that  mortgage  if  he 
paid  $500  thereon.  He  represented  to  Ballance  that  if 
he  could  get  a  loan  of  $1,900  from  the  bank,  he  could 
pay  off  the  $1,000  note,  pay  $500  on  his  other  indebted- 
ness and  secure  a  release  of  the  hotel  property  from 
that  mortgage  and,  if  Ballance  would  sign  the  note  for 
$1,900  for  him  at  the  bank,  he  would  give  Ballance  a 
note  for  $1,900  and  secure  it  by  a  trust  deed  on  the 
hotel  property.  Ballance  reported  this  offer  to  the 
other  directors  of  the  company  and  advised  them  that, 
in  hig  opinion,  he  could  arrange  for  the  exclusive  sale 
of  the  company's  beer  at  the  hotel,  and  that  he  thought 
it  advisable  to  do  this.  The  other  directors  at  first 
opposed  and  afterwards  consented.  Ballance  signed 
the  note  for  $1,900  to  the  bank  and  thereby  enabled 
Wasson  to  pay  off  the  previous  $1,000  note  and  $500 
on  his  prior  incumbrance,  and  that  incumbrance  was 
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released  as  to  the  hotel  property,  and  Wasson  exe- 
cuted to  Ballance  a  note  for  $1,900  and  secured  it  by 
the  first  of  the  trust  deeds  herein  mentioned.  It  is 
the  testimony  of  Ballance,  Jr.,  and  Cockle  that  this 
was  done  by  Ballance,  not  in  his  own  interest,  but  as 
the  president  of  the  company  and  for  the  purpose  of 
increasing  and  holding  its  business,  and  that  the  di- 
rectors of  the  company  authorized  Ballance  to  sign 
this  note  to  the  bank  and  always  considered  the  in- 
debtedness to  the  bank  as  the  obligation  of  the  com- 
pany, and  not  of  Ballance,  individually,  and  that  what 
Ballance  did  was  as  the  president  and  agent  of  the 
company.  Ballance  died.  The  note  at  the  bank  came 
due.  The  company  paid  it,  and  the  bank  indorsed  its 
note  in  blank  to  the  Ballance  estate  and  delivered  it  to 
Ballance,  Jr.  and  Cockle,  who  were  both  the  executors 
and  trustees  of  the  will  of  Ballance  an<^  also  the  re- 
maining directors  of  the  company.  The  trust  deed 
and  note  of  Wasson  to  Ballance  for  $1,900  had  origin- 
ally been  placed  in  the  hands  of  Eousseau  to  hold  them 
as  trustee  for  the  parties,  but  afterwards  they  came 
into  the  possession  of  the  company. 

Wasson  did  not  introduce  any  substantial  proof  to 
the  contrary,  but  he  contends  that  this  proof  of  con- 
versations between  Ballance  and  the  other  directors, 
when  Wasson  was  absent,  was  incompetent,  and  that, 
with  that  evidence  disregarded,  there  is  no  proof  in 
this  record  that  Ballance  was  acting  as  the  agent  of 
the  company  in  what  he  did  or  that  the  company  had 
any  interest  in  his  acts.  It  was  held  in  Rice  (&  Bullen 
Malting  Co.  v.  International  Bank,  185  111.  422,  where 
a  similar  agency  was  proven  by  conversations  in  the 
absence  of  the  opposite  party,  that  the  agency  could 
be  created  verbally  and  that  proof  of  those  conversa- 
tions was  competent,  and  it  was  there  said: 

*  *  It  is  not  essential  that  an  agency  should  be  created 
in  the  presence  of  each  party  with  whom  the  agent 
deals  on  behalf  of  his  principal,  nor  that  the  agency 
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should  be  made  known  to  a  party  yhose  rights  are  not 
injuriously  affected  by  the  want  of  such  notice. '^ 

The  rights  of  Wasson  were  not  injuriously  affected 
by  the  want  of  notice  that  Ballance  was  acting  for  the 
company.  It  is  true  that  he  testified  that  he  told  Bal- 
lance that  he  did  not  want  the  company  to  have  any- 
thing to  do  with  this  transaction,  and  that  Ballance 
told  him  that  was  not  necessary.  We  are  of  opinion, 
however,  that  it  is  clear  from  the  whole  testimony  of 
Wasson  that  he  knew  that  Ballance  was  becoming  his 
guarantor  in  order  to  induce  Wasson  to  buy  the  com- 
pany's beer.  Other  beer  companies  had  offered  to 
assist  him  financially,  if  he  would  become  the  pur- 
chaser of  their  beer  exclusively,  and  he  gives  no  other 
reason  why  Ballance  should  have  given  him  this  im- 
portant financial  assistance.  There  is  evidence  that 
Wasson  thereupon  agreed  verbally  to  buy  all  his  beer 
of  the  company,  which  evidence  he  contradicted. 

There  are  two  reasons  why  the  company  had  a  right 
to  pay  the  note  to  the  bank  and  be  subrogated  to  the 
title  to  the  collateral  security  of  this  $1,900  note  and 
the  trust  deed.  We  regard  it  as  clearly  established  that 
Ballance  did  all  this  business  as  the  president  and 
agent  of  the  brewing  company  and  in  furtherance  of 
its  business  and  with  the  approval  of  its  directors, 
and  that  it  was  understood  between  Ballance  and  the 
directors  that  this  $1,900  note  which  he  signed  at 
the  bank  with  Wasson  should  be  the  indebtedness  of  the 
company.  In  equity,  therefore,  the  company  owned 
and  could  enforce  these  collateral  securities.  Further, 
the  company  had  taken  this  second  trust  deed,  secur- 
ing $641.05,  which  was  later  in  date  than  the  $1,900 
trust  deed.  It  is  conceded  that  this  later  note  and 
trust  deed  was  given  to  secure  payment  of  a  balance 
due  to  the  company  from  Wasson  for  beer.  In  Illinois 
Nat.  Bank  v.  Trustees  of  Schools,  211  111.  500,  the  fol- 
lowing is  quoted  with  approval  from  Jones  on  Mort- 
gages: 
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^'A  mortgagee  who  has  paid  a  prior  mortgage  or 
other  encumbrance  upon  the  land  is  entitled  to  be  paid 
this  amount,  as  well  as  his  own  mortgage,  when  the 
mortgagor  comes  to  redeem.  In  addition  to  the  rights 
the  mortgagee  had  before,  he  is  subrogated  to  those 
which  were  a  charge  upon  the  land  in  the  hands  of  the 
prior  encumbrancer  whom  he  had  paid,  whether  such 
incumbrance  is  a  mortgage,  a  judgment  or  a  rent 
charge. ' ' 

Appellant  seems  to  construe  the  language  which  pre- 
cedes the  foregoing  quotation  as  meaning  that  before 
a  subsequent  mortgagee,  who  has  paid  off  a  prior  in- 
cumbrance^  can  be  subrogated  thereto,  he  must  have 
been  compelled  to  pay  it  for  his  own  protection;  and 
he  argues  that  the  proof  here  shows  that  this  hotel 
property  was  worth  very  much  more  than  these  two  in- 
cumbrances secured,  and  therefore  the  company  was 
not  compelled  to  pay  this  debt  for  $1,900,  and  there- 
fore it  cannot  be  subrogated.  In  such  prior  language, 
however,  the  court  also  said,  on  the  same  page,  that 
the  junior  mortgagee  had  the  right,  not  only  under 
section  18  of  chapter  77  of  the  Revised  Statutes  (J.  & 
A.  U  6764),  but  also  under  the  general  principles  of 
equity,  to  pay  off  the  senior  mortgage  and  become  sub- 
rogated to  the  rights  of  the  senior  mortgagee.  More- 
over, this  court  held  in  Lidster  v.  Poole,  122  111.  App. 
227,  by  Farmer,  J.,  that  in  such  cases  the  payments  by 
the  junior  mortgagee  cannot  be  said  to  be  optional. 
We  are  of  opinion  that  for  both  the  reasons  above 
stated,  the  company  properly  acquired  the  right  to 
enforce  the  trust  deed  securing  this  note  for  $1,900. 
The  decree  is  therefore  affirmed. 

Affirmed. 

Mr.  Justice  Niehaus  took  no  part  in  this  decision. 
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Arthur  Keithley,  Appellant,  y.  City  of  Peoria,  Appel- 
lee. 

Gen.  No.  5,933.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Peoria  county;  the  Hon.  Clyde 
E.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    AiBrmed.    Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Action  by  Arthur  Keithley,  plaintiff,  against  City 
of  Peoria,  defendant,  to  recover  for  damages  claimed 
to  have  been  done  to  residence  property  by  lowering 
the  grade  of  the  street  in  front  of  it.  The  action  was 
commenced  in  a  justice's  court,  from  which  it  was 
taken  to  the  County  Court  in  which  there  was  a  ver- 
dict and  judgment  for  defendant.  Frona  this  judg- 
ment, plaintiff  appeals. 

The  facts  disclosed  by  the  evidence  show  that  in 
the  spring  of  1903  the  then  owner  of  the  property 
laid  a  six-foot  cement  sidewalk  in  front  of  it.  The 
sidewalk  was  laid  with  permission  from  the  city  au- 
thorities at  a  grade  designated  by  them  for  that  walk, 
and  corresponding  with  the  grade  of  the  continuation 
of  this  walk  at  each  end.  The  owner  of  the  lot  graded 
it,  made  a  driveway  at  one  side  and  laid  a  cement  walk 
from  the  house  to  the  sidewalk,  all  in  conformity  with 
the  grade  of  the  sidewalk.  Afterwards,  in  the  same 
year,  plaintiff  purchased  the  property  and  has  ever 
since  been  in  possession  of  it  by  his  tenant. 

In  1910  the  city  passed  an  ordinance  for  the  paving 
of  the  street  with  brick,  and  cement  curb.  The  ordi- 
nance in  specifying  the  grade  referred  to  the  grade  of 
the  street  **as  heretofore  established;"  but  the  evi- 
dence showed  that  the  city  had  not  theretofore  estab- 
lished a  grade  for  that  street  at  that  place,  and  that 
all  it  had  done  in  that  direction  was  to  dictate  the 
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grade  at  which  the  sidewalk  should  be  laid,  and  main- 
tain the  street  in  front  of  it  at  perhaps  varying  grades, 
caused  by  working  the  dirt  street.  The  paving  was 
completed  in  the  fall  of  1911.  Plaintiff's  main  conten- 
tion is  that  he  was  injured  by  lowering  the  street  when 
the  paving  was  laid  in  1911.  Evidence  tends  to  sup- 
port his  claim,  that  when  the  sidewalk  was  laid  in 
1903,  it  was  on  a  level  with  or  lower  than  the  street 
in  front  of  it;  that  there  was  a  sewer  laid  in  the  street 
in  1908  or  1909,  and  at  that  time  the  grade  of  the 
street  was  substantially  lowered ;  that  when  this  pave- 
ment was  put  in,  there  was  another  lowering  of  the 
street  so  that  it  became  impossible  to  drive  heavy 
loads  from  the  street  onto  his  premises,  and  practically 
destroying  his  means  of  egress  and  ingress  so  that  he 
would  be  compelled  at  considerable  expense  to  rear- 
range and  regrade  his  lot.  There  is  a  conflict  of  tes- 
timony as  to  the  grade  of  the  street  at  the  time  the 
sidewalk  was  built,  and  from  that  time  to  the  time 
when  the  pavement  was  laid.  It  appears  without  con- 
tradiction that  before  the  pavement  was  laid  there  was 
a  gutter  of  brick,  or  brick  and  stone,  along  the  side 
of  the  street  next  to  plaintiff's  premises,  and  that  the 
water  had  washed  it  out  in  front  of  his  driveway  so 
that  a  wooden  bridge  was  required,  and  kept  there, 
to  enable  teams  to  drive  from  the  street  onto  the  drive- 
way. This  was  the  condition  at  all  times  after  the 
sewer  was  put  in,  and  for  some  time  before,  but  for 
how  long,  there  is  some  conflict  in  the  evidence.  There 
is  evidence  that  plaintiff  has  much  better  and  easier 
access  to  his  property  from  the  street  now  than  at 
any  previous  time  within  the  five-year  limitation ;  and 
it  is  shown  he  could  not,  either  after  the  pavement 
was  put  in  or  for  several  years  before  that  time,  drive 
from  the  street  onto  his  premises  without  making  use 
of  a  bridge  projecting  from  his  street  line  into  the 
street ;  and  the  evidence  shows  that  the  present  cement 
gutter  is  not  so  low  by  six  inches  as  was  the  old  brick 
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gutter  that  was  maintained  there  before  the  pavement 
was  laid.  Plaintiff  contends  that  defendant  should  be 
held  to  have  established  a  grade  to  the  street  before 
the  time  of  the  paving  ordinance,  because  it  recites  in 
that  ordinance  that  there  was  an  established  grade, 
and  because  it  did  establish  the  grade  of  the  sidewalk 
built  in  1903,  and  in  the  absence  of  other  evidence, 
that  should  be  held  to  control  the  grade  of  the  street. 
There  is  some  evidence  that  as  a  rule  there  was  a 
certain  distance  maintained  between  the  grade  of  the 
street  and  the  sidewalk  as  a  matter  of  practice;  but 
the  evidence  shows  that  in  defendant  city  there  was  no 
fixed  and  uniform  rule  as  to  those  respective  grades. 
At  the  request  of  plaintiff,  the  jury  were  instructed 
that  if  defendant  gave  a  grade  in  front  of  the  prop- 
erty and  a  sidewalk  was  built  according  to  that  grade, 
and  at  any  time  within  five  years  prior  to  the  com- 
mencement of  the  suit,  defendant  changed  such  grade 
in  a  way  to  injure  plaintiff's  property,  then  defendant 
was  liable;  that  the  right  of  ingress  and  egress  is 
protected  by  the  constitution,  and  if  defendant  in  mak- 
ing the  improvement  damaged  plaintiff's  right  to  pass 
to  and  from  his  property,  then  it  was  liable;  that  if 
they  believed  defendant  changed  the  grade  of  the 
street  in  front  of  plaintiff's  property,  and  by  so  doing 
damaged  his  property,  then  the  defendant  was  liable, 
and  that  it  is  no  defense  that  defendant  in  so  doing 
was  operating  under  a  valid  ordinance;  that  it  was 
the  duty  of  defei;idant  to  keep  the  street  in  front  of 
plaintiff's  property  in  a  reasonably  safe  condition, 
and  if  the  grade  of  the  street  has  been  changed  so  as 
to  injure  plaintiff's  property,  then  defendant  was 
liable,  regardless  of  whether  plaintiff  was  required  to 
bridge  the  gullies  in  the  street  before  it  was  paved  in 
order  to  get  to  and  from  his  property.  And  the  court 
refused  to  instruct  for  plaintiff,  that  if  defendant  had 
changed  the  grade  and  damage  has  resulted  to  plain- 
tiff's property,  that  it  was  liable  evem  if  the  roadway 
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of  the  street  was  lower  before  it  was  paved  than  it 
was  after.  The  refusal  of  this  instruction  is  com- 
plained of.  The  jury  were  instructed,  however,  that 
any  change  in  the  grade  of  the  street  that  damaged 
plain tiflf's  property  was  actionable. 

The  court  instructed  the  jury,  at  the  instance  of 
plaintiff,  that  if  the  street  was  lower  thftn  the  side- 
walk before  it  was  graded,  there  was  no  obligation 
on  defendant  to  raise  it  to  the  level  of  the  sidewalk- 
That  defendant  was  not  bound  to  grade  its  streets 
to  afford  access  with  teams  into  adjoining  property 
where  such  access  could  not  be  had  before  the  streets 
were  graded,  and  that  if  the  street  in  question  before 
it  was  graded  was  in  such  condition  that  plaintiff  could 
not  drive  into  his  property  without  the  use  of  a  bridge 
extending  into  the  street,  that  it  had  the  right  to  re- 
move the  bridge  and  was  under  no  obligation  to  place 
the  street  in  condition  so  that  plaintiff  could  drive 
onto  his  property  without  a  bridge ;  and  that  the  plain- 
tiff had  no  right  to  maintain  the  bridge  leading  from 
the  sidewalk  line  into  the  street  and  could  not  base 
any  claim  for  damages  on  the  action  of  defendant  in 
removing  it. 

The  evidence  was  conflicting  on  the  question  whether 
the  market  value  of  the  premises  was  lessened  by  the 
improvement  of  the  street. 

Giles  E.  Keithley,  for  appellant. 

R.  H.  Radlet,  for  appellee. 

Mr.  pREsroiNQ  Justice  Cabnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.    Municipal  corpobationb,  §  892* — when  recital  in  wdinance  iii- 
sutHcient  to  ihoto  establishment  of  street  grade.    The  recital  In  an 

•See  niinoU  Notes  DUrest,  Vols.  XI  to  JLT,  and  OoiaiilAllTe  Qvarterly,  mub« 
topte  and  aectlon  oomber. 
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ordinance  that  the  grade  of  a  street  has  been  previously  established 
will  not  prevail  over  evidence  which  shows  that  no  grade  had  been 
established. 

2.  Municipal  cokpobations,  §  892* — when  burden  on  plaintiff  to 
show  grade  which  had  been  changed.  In  an  action  against  a  city 
to  recover  damages  alleged  to  have  been  caused  by  a  change  of 
an  established  grade,  -it  is  a  part  of  plaintiff's  case  to  show  what 
the  grade  was. 

3.  Appeal  and  ebbob,  §  1561* — tohen  refusal  of  instruction  covered 
hy  other  instruction  harmless^  The  refusal  to  give  an  instruction 
which  is  covered  in  substance  by  other  instructions  given  is  harm- 
less error. 

4.  Municipal  cobpobations,  §  892* — when  instruction  as  to  dam- 
age by  change  of  grade  incorrect.  An  instruction  that  any  change 
of  the  street  grade  that  damaged  plaintiff's  property  was  actionable 
is  incorrect  as  an  abstract  proposition. 

5.  Appeal  and  ebbob,  |  1526* — \vhen  action  of  court  in  regard  to 
instructions  harmless  error.  Action  of  court  in  regard  to  giving 
and  refusing  instructions  asked,  held  to  be  harmless  error  in  view 
of  the  evidence. 

6.  Municipal  cobpobations,  §  892* — when  damage  not  caused  by 
change  of  street  grade.  In  an  action  against  a  city  to  recover  dam- 
ages alleged  to  have  been  caused  by  a  change  of  street  grade,  evi- 
dence examined  and  held  to  support  a  finding  that  there  was  no 
special  damage  to  plaintiff's  property  occasioned  by  any  act  of  de- 
fendant within  the  five-year  period  of  limitations. 

•See  lUinob  Notes  Digest,  Vol*.  XI  to  XV,  and  CumulftaTO  Quartorly,  aamt 
t^k  and  eectloa  muiiber. 
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B.  P.  Burns^  Appellant^  y.  J.  H.  Turner^  Appellee* 

Gen.  No.  5,941. 

1.  Exemptions,  §  27* — when  failure  to  clairri  exemption  toaiver 
of  right.  A  debtor  must  claim  his  exemption  in  property  not  spe- 
cifically exempt  from  levy  and  sale  on  execution,  since  the  right  is 
a  personal  privilege  to  be  taken  advantage  of  only  by  the  execution 
debtor. 

2.  Exemptions,  §  28* — sufficiency  of  claim  of  exemption,  A.  claim 
of  the  exemption  of  property  from  levy  and  sale  on  execution  must 
be  clear  and  unequivocal  so  that  the  levying  officer  may  understand 
it. 

3.  Exemptions,  §  3* — when  exemption  laws  liberally  construed^ 
Statutes  exempting  property  from  levy  and  sale  on  execution  for 
debt  are  to  be  liberally  construed  so  as  to  protect  debtors. 

4.  Exemptions,  §  24* — when  omission  of  property  from  schedule 
toaiver  of  exemption.  The  protection  of  the  statute  exempting  prop- 
erty from  levy  and  sale  on  execution  is  withdrawn  as  to  all  prop- 
erty omitted  from  the  schedule  of  exemptions,  independently  of 
any  question  of  fraud,  inadvertence  or  mistake,  except  that  of  the 
levying  officer  or  some  third  person  interested  In  the  collection  of 
the  execution. 

5.  EiXEMPTioNS,  §  28* — when  "miscellaneous  articles'*  of  designated 
value  insufflcient  description  of  exempt  property.  An  item  In  a  sched- 
ule given  a  levying  officer  under  section  2  of  the  Exemption  Act 
( J.  &  A.  T  5584),  of  "miscellaneous  articles  $25.00/'  is  not  a  sufficient 
designation  of  exempt  property. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Thso- 
dore'N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.     Affirmed.     Opinion  filed  March  9,  1915. 

WoLFENBARGEB  &  May,  foF  appellant. 
KiBK  &  Shurtleff,  for  appellee. 

Mb.  Presiding  Justice  Carnes  delivered  the  opinion 
of  the  court. 

On  February  20,  1913,  an  execution  issued  out  of  a 
justice  of  the  peace  court  on  a  judgment  of  $196.20 

•Bee  niinol*  Notes  Dlgrest,  Vol*.  XI  to  XV,  and  CumulatlTO  QaMrterlj,  tamo 
iopio  and  aection  number. 
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against  R.  P.  Bums,  the  appellant,  and  was  placed  in ' 
the  hands  of  J.  H.  Turner,  the  appellee,  a  constable, 
for  service,  and  was  by  him  served  upon  Burns.  On 
March  1,  1913,  Burns  filed  with  the  justice  of  tho 
peace,  in  attempted  compliance  with  section  2  of  our 
Exemption  Act  ( J.  &  A.  ^  5584),  a  schedule  of  his  per- 
sonal property  in  which  he  named,  item  by  item,  nine- 
teen articles  of  household  property,  and  set  against 
item  twenty,  ''miscellaneous  articles  $25.00."  He  car- 
ried out  his  own  estimate  of  value 'against  each  of  the 
other  items  and  scheduled  cash  on  hand  $4,  making  a 
total  valuation,  according  to  his  estimate  of  values, 
of  $159.75.  On  March  8,  1913,  after  the  ten  days  lim- 
ited by  the  statute  for  filing  schedule  had  expired, 
appellee  levied  upon  and  afterwards  sold  property  of 
appellant  not  specifically  named  in  the  schedule,  con- 
sisting of  eight  items  as  follows:  One  porch  swing, 
one  ice  box,  one  wringer,  one  roll  top  desk,  one  sewing 
machine,  one  washing  machine,  one  office  chair,  and 
one  organ.  This  property  brought  at  the  execution 
sale  $16.10,  and  appellant  claims,  and  testified,  that  it 
was  worth  at  a  fair  voluntary  sale  $43.50.  This  suit 
was  brought  under  section  5  of  the  Exemption  Act 
(J.  &  A.  ^  5587)  making  an  officer  taking  or  seizing 
articles  of  exempt  property  liable  for  double  the  value 
of  the  property  so  illegally  taken  or  seized.  A  jury 
trial  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant, from  which  judgment  this  appeal  is  prose- 
cuted. 

The  statute  provides  that  if  a  debtor  desires  to 
avail  himself  of  the  benefit  of  the  act,  that  he  must  file 
a  schedule  of  his  property  within  ten  days  from  the 
service  of  the  execution,  and  deliver  the  same  to  the  of- 
ficer having  the  execution,  or  file  the  same  with  the 
justice  where  the  writ  is  issued,  ancj  that  ''any  prop- 
erty owned  by  the  debtor  and  not  included  in  said 
schedule  shall  not  be  exempt."  There  are  various 
other  provisions   of   the   statute   not   necessary   to 
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mention  as  they  were  all  complied  with.  The  main 
question  presented  here  is,  whether  the  designation 
^  *  miscellaneous  articles '*  in  the  schedule  was  a  com- 
pliance with  the  statute  that  entitled  appellant  to  claim 
the  above-mentioned  eight  items  of  property  as  exempt. 
Appellee  proceeded  on  the  theory  that  it  was  not  a 
compliance  with  the  law  protecting  exempt  property, 
and  that  the  items  not  being  specifically  named  in  the 
schedule,  he  had  the  same  right  and  duty  to  levy  upon 
and  sell  them  as  if  the  item  ''miscellaneous  articles" 
had  been  omitted  from  the  schedule.  Appellant's  con- 
tention is  that  it  was  a  sufficient  designation  of  the 
property  and  that  appellee's  liability  is  the  same  as 
if  the  eight  items  had  been  specifically  set  out  in  the 
schedule.  It  also  appeared  that  on  the  day  of  the  levy 
appellee  was  notified  by  appellant  in  writing  that  these 
eight  items  of  property  were  included  in  the  item 
''miscellaneous  articles"  and  that  he  claimed  these 
items  as  exempt,  and  appellant  bases  some  claim  on 
this  notice,  which  was  given  as  we  have  before  said, 
some  time  after  the  ten-day  period  for  filing  the  sched- 
ule had  expired.  Appellant  also  claims  that  the  con- 
stable accepted  the  schedule  without  exception,  that 
is  that  he  did  not  notify  the  debtor  that  the  item  "mis- 
cellaneous articles"  was  an  insufficient  description  of 
property  claimed  as  exempt,  and  for  that  reason  he 
should  be  estopped  in  this  suit  from  claiming  that  the 
description  was  not  sufficiently  definite.  The  argu- 
ment proceeds  on  the  theory  that  the  schedule  was 
given  to  appellee,  as  it  might  have  been  under  the 
statute,  but  the  record  seems  to  show  that  it  was  filed 
with  the  justice,  as  was  also  proper  under  the  statute. 
It  is  a  general  rule,  applying  to  exemption  of  per- 
sonal property  from  levy  and  sale  under  execution, 
that  if  the  property  is  not  specifically  exempt,  the 
debtor  must  claim  the  exemption ;  that  it  is  a  personal 
privilege  to  be  taken  advantage  of  only  by  the  execu- 
tion debtor,  and  that  the  claim  should  be  clear  and  un- 
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equivocal  that  the  officer  may  understand  it,  $nd  if  the 
statute  prescribes  the  manner  of  claiming  the  exemp- 
tion its  provisions  must  be  followed.  18  Cyc.  1468 
et  seq.  If  the  statute  requires  a  schedule  it  must  be 
made  in  substantial  compliance  with  the  statutory  re- 
quirements, but  not  necessarily  a  literal  compliance. 
Statutes  creating  exemptions  of  property  from  levy 
and  sale  for  debt  are  to  be  liberally  construed  to  carry 
out  the  purpose  of  the  legislature  in  enacting  them, 
to  protect  debtors. 

This  court  said  in  Johnson  v.  Larcade,  110  HI.  App. 
611:  ''Before  a  debtor  can  avail  himself  of  the  bene- 
fits of  the  statute  (exemptions)  he  must  comply  with 
all  the  requirements  it  makes  of  him. '  ^  This  no  doubt 
is  a  correct  statement  supported  by  authorities  there 
cited.  We  are  also  of  the  opinion  that  the  question 
of  good  faith  and  honest  eflfort  on  the  .part  of  the 
debtor  to  comply  with  the  statute  is  not  of  such  im- 
portance as  appellant  assumes.  It  is  true  the  debtor 
may  lose  his  right  of  exemption  by  his  own  fraud, 
but  it  does  not  follow  that  if  he  neglects  to  schedule 
because  he  mistakes  the  law  or  forgets  the  time  within 
which  the  schedule  is  required  to  be  filed,  or'  otherwise 
through  accident  or  mistake  fails  to  substantially  com- 
ply with  the  law,  that  he  will  be  protected.  The  case 
of  Blair  v.  Parker,  4  111.  App.  409,  and  Biggs  v.  Mc- 
Kenzie,  16  111.  App.  286,  are  each  authority  for  the 
proposition  that  the  protection  given  by  the  stat- 
ute, upon  compliance  with  its  conditions,  is  with- 
drawn from  all  property  not  scheduled,  and  this 
independently  of  any  questions  of  fraud,  inadvertence 
or  mistake-  And  we  think  this  a  correct  statement 
of  law  with  the  qualification  that  fraudulent  acts  of 
the  officer  taking  the  schedule,  or  perhaps  of  some 
other  party  interested  in  the  collection  of  the  exe- 
cution, may  have  a  bearing  in  determining  questions 
arising  in  such  cases.  Courts  have  sometimes  held 
an  officer  estopped  by  his  own  act  from  question- 
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ing  the  regularity  of  a  schedule.  The  rule  is  good 
as  to  inadvertence  and  mistake,  and  we  do  not  see 
that  any  consideration  of  fraud,  misconduct  or  neg- 
lect of  appellee  enters  into  this  case.  He  neither 
drafted  nor  advised  about  the  drafting  of  the  sched- 
ule; it  was  not  delivered  to  him;  it  is  to  be  inferred 
that  he  did  not  see  it  until  after  the  time  for  filing 
elapsed;  appellant  testified  that  he  made  it  on  the  last 
day  permitted  by  the  statute;  it  was  prepared  by  a 
lawyer  and  filed  with  the  justice  of  the  peace.  Under 
these 'Circumstances,  whatever  might  be  the  rule,  had 
the  justice  or  constable  undertaken  to  advise  appel- 
lant in  the  matter,  there  is  no  ground  for  saying  that 
they,  or  either  of  them,  omitted  any  duty  they  owed 
appellant  in  not  advising  him  that  the  designation 
''miscellaneous  articles"  was  not  a  sufficient  descrip- 
tion. Appellant  seems  to  be  a  business  man,  an  insur- 
ance agent,  he  was  acting  under  the  advice  of  counsel, 
and  we  do  not  see  that  either  the  justice  or  constable 
was  under  any  duty^  legal  or  moral,  to  advise  him  of 
their  opinion  in  the  matter. 

Remembering  the  general  rules  above  stated,  it  is 
easy  to  determine  that  an  attempt  to  schedule  valuable, 
distinct  items  of  personal  property  by  some  general 
designation  like  ''all  other  personal  property,"  or 
"sundries,"  or  "livestock"  would  be  ineffectual.  On 
the  other  hand,  a  rule  that  no  personal  property  should 
be  protected  by  the  schedule  if  not  specifically  named 
might  be  too  broad.  It  is  said  in  McClellan  v.  Powell, 
109  111.  App.  222,  quoting  from  Moffett  v.  Sheehey,  52 
HI.  App.  376,  that  the  debtor  should  list  "separately 
each  article  of  a  distinct  kind  or  distinct  quality,  grade 
or  description,  of  the  same  kind,  to  enable  the  apprais- 
ers to  more  readily  affix  the  value  of  each  article  con- 
tained in  it."  In  Driggs  v.  Roth,  97  111.  App.  39,  the 
item  in  a  debtor's  schedule  "forty  or  fifty  dollars 
worth  of  meat"  was  held  an  insufficient  description. 
This  court  held  in  Keenan  v.  Drew,  144  111.  App.  388. 
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that  the  description  *' thirty  acres  of  growing  com 
upon  which  there  is  a  mortgage ' '  was  sufficient  to  en- 
title the  debtor  to  his  exemption,  after  the  verdict  of  a 
jury  that  the  field  of  corn  scheduled  was  the  field 
levied  on  and  sold  by  the  officer. 

It  would  be  of  little  profit  to  note  and  discuss  cases 
of  other  jurisdictions  holding  certain  words  or  phrases 
in  a  debtor's  schedule  a  sufficient  or  insufficient  de- 
scription. The  purpose  of  describing  the  property  is 
to  enable  the  officer  to  find  it  and  have  it  appraised. 
The  purpose  of  describing  personal  property  in  a  chat- 
tel mortgage  is  that  parties  interested  may  know  what 
it  is,  and  the  courts  have  often  been  called  upon  to 
pass  on  the  sufficiency  of  the  description  in  such  in- 
stnmients.  6  Cyc.  1022  et  seq.  The  conclusion  to  be 
drawn  from  the  authorities  is  that  there  can  be  no 
fixed  rule  as  to  what  words  would  in  all  cases  be  suffi- 
cient. It  is  often  said  that  it  is  important  to  give  the 
location  of  the  property,  though  not  always  absolutely 
necessary.  If  the  article  in  question  is  rare  it  can  be 
more  readily  found  by  a  general  description,  there- 
fore a  general  description  might  be  good  as  to  such 
an  article  and  bad  as  to  one  that  is  common,  and  there 
are  various  other  considerations  entering  into  the 
problem  whether  the  description  of  personal  property 
is  sufficient  in  the  various  cases  in  which  the  question 
arises. 

There  is  no  claim  here  that  the  property  is  identi- 
fied or  described  in  any  way,  beyond  what  may  be  in- 
ferred from  the  term  ''miscellaneous  articles,"  and 
the  fact  that  appellant  owned  them  and  valued  them 
at  $25-  There  might  be  two  or  a  hundred  of  the  arti- 
cles. No  clue  is  given  to  their  character  or  where  they 
are  located.  We  are  of  the  opinion  that  the  descrip- 
tion must  be  held  insufficient,  and  not  a  substantial 
compliance  with  the  statute.  The  debtor's  right  of 
exemption  rests  entirely  on  the  statute,  and  failing 

YoL  CLXXXXIII  IS 


178  Appellate  Courts  of  Illinois. 

McFadden  y.  Deck,  193  111.  App.  178. 

to  bring  himself  substantially  within  its  provisions  the 
right  is  lost. 

We  are  of  the  opinion  that  appellant  acquired  no 
right  by  his  written  notice  to  appellee,  at  the  time  of 
the  levy,  that  the  articles  in  question  were  covered  by 
the  description  ''miscellaneous  articles."  The  ques> 
tion  of  a  debtor's  right  to  amend  his  schedule  is  not 
involved.  Appellant  did  not  amend  his  schedule  or 
ask  to  amend  it.  The  writing  in  question  was  simply 
an  assertion  of  his  contention  here  that  the  description 
was  suflScient  to  cover  the  articles  about  to  be  levied 
upon.  Under  former  statutes  there  was  no  time  fixed 
within  which  the  debtor  should  file  his  schedule. 
Under  the  present  statute  it  is  quite  clear  that  a  debtor 
could  not  be  permitted  to  file  a  schedule  describing  his 
property  in  general  terms  that  would  not  enable  the 
constable  to  find  it,  and  then  after  the  ten  days  elapsed 
file  an  amended  schedule  properly  describing  the  items 
of  property.  Much  less  could  he  be  permitted  to  rem- 
edy a  defective  schedule  by  a  written  statement  to  the 
effect  that  he  regarded  it  sufficient. 

Complaint  is  made  of  the  action  of  the  court  in  giv- 
ing and  refusing  instructions.  If  there  was  any  con- 
troverted fact  for  the  jury  to  pass  upon,  it  is  sufficient 
to  say  that  the  instructions  were  more  favorable  to 
appellant  than  they  should  have  been  under  the  views 
above  expressed.    The  judgment  is  affirmed. 

Affirmed. 


Joseph  McFadden,  Appellant,  y.  Adam  Deck  et  al..  Ap- 
pellees. 

Gen.  No.  6,010.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Putnam  county;  the  Hon.  John 
M  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  March  9,  1915. 
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Statement  of  the  Case. 

Joseph  McFadden  sued  Adam  Dpck,  John  Dore  and 
James  McCutcheon  in  assumpsit,  filing  a  declaration 
consisting  of  the  common  counts  and  two  special 
counts  based  on  two  promissory  notes  given  by  the 
defendants  to  the  Marsh  Company,  and  assigned  to 
the  plaintiff.  Copies  of  the  notes,  which  were  in  com- 
mon form  except  that  at  the  left  of  the  defendants' 
signatures  appeared  the  words  ''Commissioners  of 
Hennepin  Drainage  District,^'  were  filed  with  the  dec- 
laration. General  and  special  demurrers  were  entered 
to  the  special  counts,  on  the  ground  that  it  did  not  ap- 
pear whether  the  Marsh  Company  was  an  individual, 
copartnership  or  corporation.  The  general  demurrer 
was  sustained;  plaintiff  dismissed  the  common  counts 
from  his  declaration,  and  elected  to  abide  by  the  spe- 
cial counts,  whereupon  judgment  was  entered  against 
him,  from  which  he  appeals. 

William  0.  Mooney  and  C.  N.  Hollerich,  for  appel- 
lant. 

James  E.  Tatlob  and  Pbettymann,  Veldb  &  Pretty- 
HAKN^  for  appellees. 

Me.  Pbesiding  Justice  Cabnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  S  336* — when  copy  of  note  filed  i8  not  part  of 
declaration.  A  copy  of  a  promissory  note  filed  with  a  declaration  is 
no  part  of  the  pleading. 

2.  Bills  and  notes,  §  336* — when  demurrer  to  declaration  does 
not  reach  copy  of  note  filed.  Since  a  copy  of  a  promissory  note  filed 
with  a  declaration  is  no  part  of  the  pleading,  it  cannot  be  noticed 
on  demurrer. 

3.  Appeal  and  ebbor,  §  420* — when  judgment  reversed  on  point 
not  raised  in  trial  court,  A  judgment  rendered  on  a  copy  of  a  prom- 
issory note  filed  with  a  declaration  on  demurrer  to  such  pleading, 
will  be  reversed  on  appeal,  since  the  copy  of  the  note  was  no  part 
of  the  declaration,  notwithstanding  the  question  was  not  raised 
In  the  trial  court. 

*8e«  IlllBoU  MotM  IMsMtf  Vols.  XI  to  XV,  and  CumulatlTe  Quarterly,  tama 
<«9fe  and  MctUm  onmber. 
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John   Funk,  Defendant  In  Error,  y*  Chase  Fowler, 

Plaintiff  in  Error. 

Gen.  No.  6,016.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  La  Salle  county;  the  Hon.  ETdgab 
Eldredge,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.     Opinion  filed  March  9,  1915. 


Statement  of  the  Case. 

Chase  Fowler,  the  plaintiff  in  error,  is  a  practicing 
lawyer,  and  for  some  time  prior  to  July  12,  1906,  had 
professional  and  business  dealings  with  John  Funk, 
the  defendant  in  error,  and  in  1904  gave  him  an  agree- 
ment for  the  conveyance  of  certain  lands  on  conditions 
therein  named,  which  was  intended  as  security  for 
moneys  loaned  and  indemnity  against  loss  on  liabili- 
ties assumed  by  Funk  as  surety  on  notes  of  Fowler's. 
In  1905  Fowler  gave  Funk  another  similar  writing 
covering  other  lands.  There  was  a  mortgage  lien  on 
some  of  these  lands,  and  in  June,  1906,  there  were 
judgments  against  Fowler  and  it  was  necessary  to 
raise  $5,000  or  $6,000  to  satisfy  such  indebtedness; 
and  July  12,  1906,  Fowler  gave  Funk  a  quitclaim  deed 
of  the  land  for  an  expressed  consideration  of  $12,000 
(which  is  not  claimed  to  be  the  true  consideration), 
and  Funk  by  mortgaging  the  land  secured  a  loan  of 
$5,000,  and  with  the  money  so  obtained,  and  an  addi- 
tional sum  furnished  by  himself,  satisfied  those  debts. 
After  which  this  statement  was  made :  *' July  31, 1906. 
This  is  to  certify  that  John  Funk  and  Chase  Fowler 
have  thi^  day  settled  all  past  demands  and  claims  to 
date,  and  C.  Fowler  is  to  furnish  the  Kempt  on  matter 
in  which  Mr.  Funk  is  partner. 

Chase  Fowlbb 
John  Funk.*' 
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On  November  22,  1906,  they  executed  an  article  of 
agreement  for  a  warranty  deed  of  the  land  from  Funk 
to  Fowler,  reciting  that  Funk  held  the  land  in  trust 
for  Fowler,  and  agreed  to  convey  to  him  upon  Fowl- 
er's assuming  the  mortgage  and  paying  Funk  all  sums 
of  money  that  he  had  paid  out  for  Fowler  and  had  be- 
come obligated  to  pay  for  him,  with  interest  at  five 
per  cent. ;  and  providing  that  Fowler  should  have  the 
use  of  the  land  in  consideration  of  paying  all  taxes 
thereon,  the  interest  on  the  mortgage  debt,  the  inter- 
est to  Funk  on  all  sums  that  he  has  been  compelled  to 
advance  for  Fowler,  and  the  interest  on  all  obligations 
which  Funk  has  become. surety  for  or  might  thereafter 
become  surety  for  or  obligated  to  pay  for  Fowler. 

Fowler  kept  possession  of  the  land,  excepting  a 
small  part  thereof  that  was  conveyed  by  Funk,  until 
February,  1911,  but  defaulted  on  some  of  his  obliga- 
tions imposed  by  the  contract,  and  Funk  conveyed  the 
land  to  his  son-in-law,  who  gpt  possession  of  it ;  where- 
upon Fowler  began  a  forcible  detainer  suit  before  a 
justice  of  the  peace  to  recover  possession.  The  son- 
in-law  reconveyed  to  Funk  and  he  filed  a  bill  in  equity 
to  enjoin  the  forcible  detainer  proceedings  and  prayed 
for  a  cancellation  of  the  contract  of  November  24, 
1906,  and  to  have  the  deed  declared  an  absolute  con- 
veyance, or  if  it  should  be  held  that  Fowler  had  an 
equity  of  redemption,  that  the  court  fix  the  amount  to 
be  paid  within  a  short  day  to  be  named. 

The  theory  of  the  bill  was  that  the  deed  was  an 
absolute  conveyance ;  that  the  subsequent  contract  was 
intended  and  should  be  construed  the  same  as  though 
Funk's  title  had  no  connection  with  Fowler;  that  the 
recital  in  the  contract  that  Funk  held  the  land  in  trust 
for  Fowler  was  inserted  by  Fowler  without  Funk's 
knowledge;  that  the  relation  of  attorney  and  client 
existed  between  the  parties,  and  that  Funk  therefore 
reposed  confidence  in  Fowler  and  signed  papers  pre- 
pared by  him  without  question,  and  that  the  contract 
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was  not  binding  on  Funk  if  it  contained  anything  in- 
dicating that  the  title  was  not  in  him  absolutely ;  that 
Fowler  had  defaulted  in  performing  obligations  im- 
posed on  him  by  the  agreement,  and  that  a  reasonable 
time  for  a  conveyance  thereunder  to  be  demanded  by 
Fowler  had  elapsed,  and  for  that  reason  he  had  no 
further  interest  in  the  land.  Fowler  answered,  claim- 
ing that  the  whole  transaction  was  an  attempt  to  give 
Funk  security,  in  the  nature  of  a  mortgage,  on  the  land 
in  question,  and  that  the  article  of  agreement  of  No- 
vember 22,  1906,  was  well  understood  by  Funk  when  it 
was  executed,  and  was  in  fact  the  written  expression 
of  the  oral  agreement  and  understanding  between 
them  when  the  quitclaim  deed  was  executed.  He  also 
filed  a  cross-bill  praying  an  accounting  and  reconvey- 
ance upon  payment  of  the  amount  so  to  be  found  due. 

A  temporary  injunction  was  granted  on  the  original 
bill  and  a  motion  to  dissolve  it  denied,  and  an  appeal 
prosecuted  by  Fowler  to  this  court,  the  orders  of  the 
trial  court  granting  and  refusing  to  dissolve  the  in- 
junction, was  affirmed.  {Funk  v.  Fowler,  179  111.  App. 
356.) 

The  cause  was  referred  to  the  master  in  chancery, 
who  reported  finding  the  allegations  of  the  original 
bill  true,  and  that  the  equities,  were  with  the  complain- 
ant therein,  and  recommended  a  decree,  which  was 
entered,  finding  the  deed  absolute  and  Fowler  still  in- 
debted to  Funk  in  the  sum  of  $5,760.02,  making  the 
temporary  injunction  perpetual,  and  dismissing  the 
cross-bill  for  want  of  equity ;  ordering  Fowler  to  pay- 
Funk  said  sum  of  $5,760.02,  and  in  case  of  default  that 
Funk  have  execution  therefor,  and  further  ordering 
that  Fowler  pay  the  taxable  costs  of  the  suit.  From 
which  decree,  a  writ  of  error  was  prosecuted. 

McDouGALL  &  Chapman,  for  plaintiff  in  error. 


Second  Distbict — Mabch,  1915.  183 

Short  T.  Weisenborn,  193  111.  App.  183. 

Lesteb  H.  Strawn  and  M.  N.  Armstrong;  for  de- 
fendant in  error. 

Mb.  Presiding  Justic?  Carnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

MoBTGAQES,  §  21* — wheti  absolutc  deed  held  mortgage  loith  right 
to  redeem.  The  evidence  held  to  show  that  an  absolute  conveyance 
of  land  was  given  as  security  merely,  and  that  the  grantor  was 
entitled  to  redeem  on  paying  the  amount  due  his  grantee. 


A.  T.  Shorty  Appellant,  y.  0.  F.  Weisenborn,  Appellee. 

Gen.  No.  6,021.  / 

1.  Payment,  §  6* — when  acceptance  of  obligation  of  third  person 
conttitutes  payment  The  receipt  of  an  acceptance  or  note  of  a 
third  person  is  ordinarily  presumed  to  be  a  conditional  rather  than 
an  absolute  payment  of  an  existing  debt. 

2.  Payment,  §  6* — when  acceptance  of  obligation  of  third  person 
premmed  not  intended  as  payment.  The  mere  acceptance  by  a  cred- 
itor of  the  obligation  of  a  third  person  makes  it  collateral  security 
only;  and  it  will  be  presumed  that  the  parties  did  not  intend  it  to 
operate  as  an  immediate,  absolute  discharge  of  the  original  debt, 
unless  accepted  with  an  actual  agreement  to  that  effect  or  under 
circumstances  from  which  arises  a  positive  inference  of  a  discharge. 

3.  Notation,  §  1* — wh^t  constitutes  a  novation.  A  novation  takes 
place  where  the  maker  of  a  note  gave  the  pay^e  an  order  on  a  third 
person  for  its  payment  from  money  due  the  maker,  which  was  ac- 
cepted by  the  third  person,  and  the  note  was  surrendered  by  the 
payee  to  the  maker. 

4.  Payment,  §  6* — when  acceptance  of  order  on  third  person  con- 
ttitutes payment  of  note.  An  order  on  a  third  person  given  by  the 
maker  of  a  note  for  the  amount  thereof,  and  its  acceptance  by  the 
payee,  who  thereupon  surrendered  the  note  to  the  maker,  held  a 
satisfaction  of  the  original  indebtedness. 

*8ec  nilnoia  Notes  Digest,  Vol*.  XI  to  XV,  and  CumulatlTO  Quarterly,  Mtime 
Wple  and  section  nninlMr. 
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Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEKAUS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term»  1914.    Affirmed.    Opinion  filed  March  9,  1915. 

WoLFENBABGER  &  May,  f OF  appellant. 
Clabbncb  W.  Heyl,  for  appellee. 

Mb.  Presiding  Justice  Carnes  delivered  the  opinion 
of  the  court. 

Appellant,  A.  T.  Short,  sued  appellee,  0.  F.  Weisen- 
born, in  assumpsit  and  filed  a  declaration  consisting  of 
two  special  counts  and  the  common  counts.  The  court 
sustained  a  general  demurrer  to  the  declaration  and 
entered  judgment  in  bar  against  the  plaintiff,  from 
which  judgment  this  appeal  is  taken,  and  only  the 
question  whether  either  of  the  special  counts  states  a 
cause  of  action  is  argued.  Appellant  says  that  the 
case  was  presented  to  the  court  below  on  that  question 
only,  that  it  is  the  only  real  issue  in  the  case,  and  he 
asks  us  to  decide  it  disregarding  the  fact  that  the  com- 
mon counts  were  a  part  of  the  declaration.  Appellee 
presents  his  argument  on  the  same  assumption,  and 
while  the  demurrer  was  both  general  and  special,  we 
will  consider  only  whether  either  special  count  was 
good  on  general  demurrer. 

The  first  special  count  alleges  that  the  defendant 
was  on  November  7,  1911,  indebted  to  the  plaintiff  in 
the  sum  of  $717  on  account  of  a  certain  promissory 
note  on  which  there  was  then  a  suit  pending;  that  de- 
fendant then  gave  plaintiff  as  conditional  payment  of 
and  as  collateral  security  for  the  payment  of  said  in- 
debtedness an  order  upon  the  American  Land  Securi- 
ties Company,  which  order  is  set  out  in  haec  verba  as 
follows : 

''Peoria,  III.,  November  7,  1911. 

Whereas,  0.  F.  Weisenborn  is  indebted  to  A.  T. 
Short,  in  the  sum  of  Seven  Hundred  Seventeen 
($717.00)  dollars,  on  account  of  a  certain  promissory 


Second  District — Maech,  1915.  185 

Short  V.  Welsenborn,  193  111.  App.  188. 

— — —  ■■■■111         I  ■    I  JIM  1        — ^—  ^ 

note  on  which  suit  is  now  pending  against  the  said 
0.  F.  Weisenborn  in  the  Circuit  Court  of  Peoria 
County,  Illinois,  and  whereas  the  American  Land  Se- 
curities Co.,  a  corporation  of  Carrington,  North  Da- 
kota, is  indebted  to  Wiesenbom  Land  &  Loan  Co.,  or 
will  be  indebted  to  the  said  Weisenborn  Land  &  Loan 
Co.  on  account  of  commissions  on  land  trade  of  Seven 
Hundred  Seventy-five  (775)  acres  of  land,  known  as 
the  Linder  deal,  which  is  to  be  paid  when  the  Grand 
Forks  County,  North  Dakota,  land  taken  in  on  the  said 
deal,  is  sold,  and  that  the  amount  then  to  be  paid  to  or 
to  be  due  to  the  Weisenborn  Land  &  Loan  Co.  when 
said  land  is  sold  is  a  greater  sum  than  that  owing  by 
0.  P.  Weisenborn  to  A.  T.  Short,  and  the  said  0.  F. 
Weisenborn  is  desirous  of  settling  said  suit  and  de- 
mand without  further  proceedings. 

**Now  therefore  in  consideration  of  the  dismissal  of 
said  suit  and  the  surrender  of  said  promissory  note  by 
the  said  A.  T.  Short,  the  said  0.  F.  Weisenborn  and 
the  Weisenborn  Land  &  Loan  Co.  hereby  sells,  assigns, 
and  sets  over  to  the  said  A.  T.  Short  the  sum  of  Seven 
Hundred  Seventeen  ($717.00)  Dollars,  the  same  to  be 
paid  by  the  said  American  Land  Securities  Co.  out  of 
any  money  due  or  to  become  due  to  the  said  0.  F. 
Weisenborn  or  to  the  Weisenborn  Land  &  Loan  Co. 
on  account  of  the  above  transaction  or  otherwise,  and 
the  said  suit  to  be  dismissed  and  the  said  note  to  be 
surrendered  when  this  order  and  assignment  is  duly 
accepted  by  the  proper  oflScer  of  the  American  Land 
Securities  Co. 

Weisenbobn  Land  &  Loan  Co.     (Seal) 
By    0.  F.  Weisenborn,  President. 
0.  F.  Weisenborn     (Seal) 

The  above  and  foregoing  order  is  hereby  accepted 
this,  the  20th  day  of  November,  A.  D.  1911, 

American  Land  Securities  Co. 
By  A.  E.  SwANSON,  Its  President/' 
American  Land  Securities  Co. 

Corporate  Seal. 
Carrington,  N.  D. 

Further  avers  that  plaintiff  accepted  that  order  as 
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collateral  or  additional  security  for  the  payment  of  the 
said  debt  due  from  the  defendant,  and  upon  condition 
that  the  said  sum  of  money  in  said  order  specified 
should  be  paid;  that  said  company  has  not  paid  the 
said  order  and  plaintiff  is  unable  to  collect  from  it  the 
amount  due  thereon;  that  he  has  obtained  judgment 
against  it  for  said  amount,  and  an  execution  issued 
thereon  has  been  returned :  The  defendant  not  found 
and  no  part  satisfied ;  that  the  defendant  has  not  paid 
the  said  sum  of  money  so  due  from  him  to  the  plain- 
tiff, etc. 

The  second  count  is  as  follows : 

**And  for  that  whereas  the  defendant,  0.  F.  Weisen- 
born,  was  indebted  to  the  plaintiff  on  towit,  November 
7,  1911,  in  the  sum  of  towit,  $717.00  and  interest  and 
being  so  indebted  on  towit  said  date  promised  to  pay 
the  same,  and  on  said  date  executed  and  delivered  to 
the  plaintiff  an  order  for  the  said  sum  of  money  ac- 
cording to  the  tenor  and  effect  of  the  said  order,  which 
said  order  is  set  out  in  the  first  count  of  the  declara- 
tion herein.  By  means  whereof  the  said  defendant 
then  and  there  became  liable  to  pay  the  said  sum  of 
money  according  to  the  tenor  and  effect  of  the  said 
order ;  yet,  although  the  time  of  payment  in  said  order 
specified  has  long  since  elapsed  defendant  has  not  paid 
the  same  nor  any  part  thereof  nor  the  interest  thereon, 
nor  has  the  acceptor  of  the  said  order  paid  the  said 
sum  of  money  in  said  order  specified  or  any  part 
thereof,  though  both  the  defendant  and  the  said  ac- 
ceptor have  often  thereto  been  requested  but  have 
refused  and  still  refuse  so  to  do,  to  the  damage  of  the 
plaintiff  of  $1,000.00,  and  therefore  plaintiff  sues,  etc.'' 

The  theory  of  the  first  count  seems  to  be  that  the 
original  debt  was  never  released  and  that  defendant 
is  still  liable  to  the  plaintiff  for  its  payment;  and  of 
the  second  count  that  the  writing  pleaded  is  an  ac- 
knowledgment of  a  debt  from  the  defendant  to  the 
plaintiff,  upon  which  an  action  will  lie.  The  question 
is  whether  on  the  face  of  the  writing  itself  there  is 
shown  a  novation  which  is  defined  in  22  Cyc.  1130 
as:    **The  substitution  by  mutual  agreement  of  one 
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debtor  or  of  one  creditor  for  another  whereby  the  old 
debt  is  extinguished,  or  the  substitution  of  a  new  debt 
or  obligation  for  an  existing  one,  which  is  thereby 
extinguished.  It  is  a  mode  of  extinguishing  one  obli- 
gation by  another — the  substitution,  not  of  a  new  pa- 
per or  note,  but  of  a  new  obligation  in  lieu  of  an  old 
one— the  effect  of  which  is  to  pay,  dissolve,  or  other- 
wise discharge  it." 

Appellant  says :  *  *  No  question  of  pleading  can  prop- 
erly or  in  good  faith  be  raised  in  this  case.  The  in- 
strument in  question  is  before  the  court  by  appropriate 
and  apt  allegations.  *  *  *  There  is  nothing  in  the 
said  order  which  indicates  that  there  was  no  continu- 
ing liability  of  the  debtor  *  *  *  or  which  indicates 
that  the  acceptor  of  said  order  was  received  by  appel- 
lant as  his  debtor  in  lieu  of  the  maker  of  the  said  or- 
der *  *  •  or  that  it  was  received  as  a  substitute 
of  the  original  obligation.''  Appellee  construes  the 
written  order  otherwise. 

We  think  it  is  true,  as  claimed  by  appellant,  that 
the  receipt  of  an  acceptance  or  note  of  a  third  person 
is  ordinarily  presumed  to  be  a  conditional  rather  than 
an  absolute  payment.  Cheltenham  Stone  S  Gravel 
Co,  V.  Gates  Iron  Works,  124  111.  623.  It  is  said  in 
that  ease  that  it  is  a  mere  presumption  of  the  supposed 
intention  of  the  parties  and  is  open  to  explanation  and 
rebutter,  by  establishing,  by  proper  proof,  what  the 
real  intention  of  the  parties  was  and  that  **this  may  be 
established,  not  only  by  express  words,  but  by  reason- 
able implication  from  the  attendant  circumstances." 
Appellant  states  the  proposition  in  another  way  cor- 
rectly, i.  e :  The  mere  acceptance  by  a  creditor  of  the 
obligation  of  a  third  person  makes  it  but  collateral 
security,  and  the  presumption  is  that  it  was  not  the 
intention  of  the  parties  that  it  should  operate  as  an 
immediate  and  absolute  discharge  of  the  debt,  and  that 
nothing  short  of  an  actual  agreement  or  evidence  from 
which  a  positive  inference  of  discharge  can  be  made 
will  suffice  to  produce  such  effect    It  is  however  true 
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that  the  agreement  to  discharge  the  existing  debt  need 
not  be  in  express  words,  29  Cye.  1132.  It  may  be 
either  express  or  implied.  Walker  v.  Wood,  170  111. 
463. 

If  nothing  further  appeared  than  that  appellee  was 
indebted  to  appellant  and  gave  him  the  ac<jeptance  of 
a  third  person,  there  would  be  no  question  that  the 
original  indebtedness  was  not  novated,  settled,  satisfied 
or  paid,  and  that  an  action  could  be  brought  thereon ; 
and  if  the  acceptance  was  in  fact  given  and  received 
in  satisfaction  and  discharge  of  the  original  debt,  the 
defendant  could  set  up  facts  so  showing,  and  if  they 
were  denied  there  would  be  an  issue  for  a  jury;  but 
if  there  is  no  dispute  about  the  facts  it  is  a  question 
of  law  for  the  court.    29  Cyc.  1140. 

The  question  is  whether  the  writing  pleaded  affirm- 
atively shows  that  the  acceptance  was  given  and  re- 
ceived as  a  discharge  of  the  original  debt  We  are 
of  the  opinion  that  it  does  show  that  fact.  It  re- 
cites that  appellee  *4s  desirous  of  settling  said  suit 
and  demand  without  further  proceedings,"  which 
shows  his  purpose  to  settle  the  original  indebtedness, 
and  appellant  in  joining  in  the  instrument  must  be 
taken  as  understanding  and  acquiescing  in  the  purpose 
for  which  it  was  made.  A  part  of  the  consideration 
for  the  assignment  of  the  account  was  the  surrender 
by  appellant  to  appellee  of  the  note  evidencing  the 
indebtedness.  While  it  is  true,  as  appellant  argues, 
that  the  note  was  only  evidence  of  the  debt,  and  that 
it  might  under  conceivable  circumstances  be  surrend- 
ered and  the  debt  which  it  evidenced  still  exists,  yet 
the  fact  of  the  surrender  or  cancellation  of  a  note  is 
of  much  significance  in'  determining  whether  the  debt 
is  satisfied,  because,  perhaps,  of  the  usual  and  almost 
invariable  habit  and  custom  of  people  to  carefully  re- 
tain possession  of  promissory  notes  untU  they  regard 
the  debt  discharged.  We  therefore  find  the  general 
rule  that  possession  by  the  debtor  of  a  writing  provid- 
ing for  the  payment  of  money  raises  a  presumption  of 
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payment.  30  Cyc.  1268 ;  Tedens  v.  Schumers,  112  111. 
263.  It  is  so  inconsistent  with  the  practice  of  men, 
accustomed  or  unaccustomed  to  business,  that  collat- 
eral security  to  a  promissory  note  should  be  taken  and 
the  note  surrendered  to  the  debtor,  that  we  are  of  the 
opinion  that  such  fact  together  with  the  other  facts 
recited  in  the  writing  pleaded  shows  a  novation.  No 
other  facts  affecting  the  question  are  pleaded.  The 
allegation  in  the  counts  that  the  order  was  given  by 
the  defendant  as  conditional  payment  and  as  collateral 
security  and  so  taken  by  the  plaintiff  are  but  conclu- 
sions of  the  pleader,  leaving  the  question  to  be  decided, 
as  it  is  argued,  on  the  facts  shown  by  the  written  or- 
der. 

We  conclude  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  declaration,  except  that  the  common 
counts  were  a  part  thereof;  and  that  the  parties  to 
the  case  have  here  waived  the  error  so  far  as  it  arises 
from  a  failure  to  observe  that  the  common  counts  were 
a  part  of  the  declaration.  The  judgment  is  therefore 
affirmed. 

Affirmed. 


Adam  Nebergall,  Administrator,  Appellee,  v.  The  Pru- 
dential Insurance  Company  of  America,  Appellant. 

Gen.  No.  6,026.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Action  by  Adam  Nebergall,  as  administrator  of  the 
estate  of  his   son,  Edward  L.  Nebergall,  deceased, 
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against  the  Prudential  Insurance  Company  of  Ameri- 
ca, on  a  policy  issued  on  the  life  of  the  deceased.  A 
jury  trial  resulted  in  a  judgment  against  appellant 
for  the  full  amount  of  the  policy  and  interest  thereon, 
$284.08,  from  which  the  defendant  appeals. 

The  policy,  which  was  issued  April  10,  1905,  when 
he  was  sixteen  years  of  age,  at  Ottawa,  Illinois,  where 
the  insured  resided  with  his  parents,  provided  for  the 
payment  of  a  weekly  premium  of  fifteen  cents,  and 
that  it  should  be  void  in  case  of  default  of  payment 
of  premiums  when  due,  except,  that  if  the  premium 
was  not  called  for  by  a  representative  of  the  company, 
the  insured  might  send  it  to  the  company  before  it 
should  be  in  arrears  four  weeks ;  and  in  case  of  lapse 
for  nonpayment  of  premiums,  the  policy  might  be 
revived  within  one  year  from  date  to  which  premiums 
had  been  paid,  upon  payment  of  arrears  and  showing 
present  insurability  of  insured;  otherwise  all  rights 
under  the  policy  were  forfeited  in  case  of  nonpayment 
of  premiums  when  due. 

The  insured  died  as  the  result  of  an  accident  about 
two  o'clock  in  the  morning  of  April  11,  1911,  while 
absent  from  Ottawa.  His  weekly  premium  due  Feb- 
ruary 20,  1911,  was  paid  March  15,  1911,  and  there 
was  no  payment  until  the  day  of  his  death,  when  one 
of  his  brothers,  after  hearing  of  the  accident,  but  not 
of  the  death,  went  to  the  office  of  the  company  and 
paid  $1.35,  which  was  received  by  one  Donovan,  who 
gave  a  receipt  for  the  same,  reciting  that  the  premium 
would  again  fall  due  April  17,  1911.  The  company 
afterwards  returned  thirty-five  cents  of  this  money 
and  used  one  dollar  of  it  to  pay  for  a  certified  copy 
of  the  record  of  the  coroner's  inquest.  Proofs  of  death 
were  made  and  the  company  refused  to  pay  on  the 
ground  that  the  policy  was  not  in  force  at  the  time  of 
the  death,  as  it  had  lapsed  and  been  forfeited. 

The  company  admitted  that  if  its  practice  and 
course  of  dealings  with  the  insured  and  others,  known 
to  the  insured,  had  been  such  as  to  induce  a  belief 
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that  SO  much  of  the  contract  as  provided  for  a  forfeit- 
ure in  a  certain  event  would  not  be  insisted  on,  that 
the  company  would  not  be  allowed  to  set  up  such  for- 
feiture as  against  one  in  whom  its  conduct  had  induced 
such  behef . 

The  plaintiff  showed  that  a  number  of  times  during 
the  life  of  the  policy,  premiums  had  been  received 
by  the  company  when  more,  and  some  of  them  much 
more,  than  four  weeks  overdue,  without  the  insured 
complying  with  the  provision  for  reinstatement  of 
members  whose  policies  lapsed  by  nonpayment  of  dues ; 
that  insured  had  been  absent  from  his  home  much  of 
the  time  since  the  policy  was  issued,  and  that  his 
premiums  had  been  paid  by  his  father  or  some  other 
member  of  the  family.     The  plaintiff  also  produced 
witnesses  to  prove  the  course  of  dealings  of  the  insurer 
with  other  members  of  the  family  of  the  insured,  and 
to  show  that  there  were  nine  children  in  the  family; 
that  they  and  their  father  carried  policies  in  the  de- 
fendant company,  and  that  payment  of  premiums  on 
such  policies  had,  before  the  death  of  the  insured, 
been  accepted  on  various  and  different  occasions,  when 
from  five  to  thirteen  weeks  in  arrears,  without  a  for- 
feiture being  declared,  and  that  this  practice  was 
known  to  the  insured. 

The  following  instruction  offered  by  the  defendant 
was  refused : 

**The  court  instructs  the  jury  that  the  burden  of 
proof  to  show  that  the  policy  introduced  in  evidence 
was  in  force  at  the  time  of  the  death  of  said  Edward 
L.  Nebergall,  is  on  the  plaintiff  and  he  must  prove 
tbat  such  policy  was  in  force  by  the  preponderance 
or  greater  weight  of  evidence, ' ' 

McDouGALii,  Chapman  &  Bayne,  for  appellant ;  Babe, 
MoNauohton  &  Babb,  of  counsel. 

BuTTEBs  &  CiiABK,  for  appellee. 
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Mb.  Peesiding  Justice  Cabnbs  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision. 

1.  Imsubance,  §  350* — when  right  to  forfeit  policy  for  nonpay- 
ment  of  premiums  toaived  ty  insurer's  condv^.  An  insurer  will 
not  be  permitted  to  assert  a  forfeiture  of  a  policy  of  life  insurance 
for  nonpayment  of  premiums  when  due  where  its  course  of  deal- 
ing with  the  insured  has  led  him  to  believe  that  the  provision  for 
forfeiture  would  not  be  relied  on. 

2.  Insubance,  §  634* — admissibility  of '  evidence  of  custom  to 
accept  overdue  premiums.  Where  an  assured  was  absent  from 
home  much  of  the  time,  it  may  be  shown  in  an  action  on  his  policy, 
as  tending  to  prove  a  >course  of  dealing  leading  him  to  believe  that 
a  provision  for  forfeiture  for  nonpayment  of  weekly  premiums  would 
not  be  insisted  on,  that  other  members  of  his  family  who  were  also 
insured  in  the  same  company  were,  to  the  knowledge  of  the  assured, 
in  the  habit  of  paying  his  and  their  own  premiums  without  objec- 
tion from  the  company,  when  from  five  to  thirteen  weeks  in  arrears. 

3.  Insurance,  §  634* — when  custom  to  accept  overdue  premiums 
may  he  shown.  Where  an  assured  was  absent  from  home  the  greater 
portion  of  the  time,  and  members  of  his  family  acted  as  his  agent 
in  paying-  not  only  his  but  their  own  weekly  premiums,  the  habit 
of  the  insurer  to  accept  payment  without  objection,  when  from  five 
to  thirteen  weeks  in  arrears,  may  be  shown  in  an  action  on  the 
policy  as  tending  to  prove  the  waiver  of  a  provision  for  forfeiture 
for  nonpayment. 

4.  Appeal  and  ekbor,  §  1246* — when  one  who  obtains  rejection  of 
competent  evidence  may  not  allege  failure  of  proof.  That  a  neces- 
sary fact  was  not  proved  cannot  be  alleged  by  an  appellant  where  the 
failure  to  do  so  was  due  to  the  sustaining  of  his  objection  to  the 
admission  of  competent  evidence. 

5.  Insurance,  §  646* — when  waiver  of  forfeiture  for  nonpayment 
of  premiums  shown.  The  evidence  in  an  action  on  a  policy  of  life 
insurance  held  sufficient  to  sustain  a  finding  of  the  waiver  by  the 
insurer  of  a  provision  for  the  forfeiture  of  the  policy  for  nonpay- 
ment of  weekly  premiums  when  due. 

%,    Insurance,   §   350* — when  authority  of  agent  to  waive  for- 
feiture  for  nonpayment  of  premiums  ratified  by  insurer,    Notwith- 
.  standing  that  an  agent  lacked  authority  to  waive  a  provision  of  a 
life  insurance  policy  as  to  forfeiture  for  nonpayment  of  weekly  pre- 
miums when  due,  yet  it  may  be  held  from  a  course  of  dealing  In  r&- 
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celling  past  due  premiums  from  an  assured,  that  the  insurer  knew 
of  and  ratified  the  act  of  the  agent. 

7.  Iksubance,  §  379* — when  acceptance  of  premiums  after  as- 
iured^t  death  revives  forfeited  policy.  The  acceptance  by  an  agent 
of  the  payment  of  premiums  without  knowledge  of  the  death  of  the 
Bfisnred  does  not  revive  a  previously  forfeited  policy  of  life  insur- 
ance. 

8.  iTxsvtLATfCE,  §  664* — sufficiency  of  evidence  to  shoto  that  insurer 
did  not  regard  policy  as  forfeited.  The  fact  that  an  agent  of  an 
insurer,  without  knowledge  of  the  assured's  death,  accepted  and 
receipted  for  overdue  premiums,  tends  to  show  that  he  did  not  re- 
gard the  policy  as  then  forfeited  for  previous  nonpayments  of 
premiums,  although  the  amount  of  such  payment  was  afterwards 
returned  hy  the  insurer. 

9.  Inbubance,  §  6S0* — when  refusal  of  instruction  as  to  burden 
of  proof  not  prejudicial.  The  improper  refusal  of  a  requested  in- 
struction in  an  action  on  a  policy  of  life  insurance,  asv  to  the 
burden  of  proof  to  show  that  it  was  in  force  at  the  date  of  the 
assured's  death,  held  not  reversible  error  in  light  of  the  instruc- 
tions giyen. 


F.  G.  Allen  et  al..  Appellants,  y.  The  United  States 
Fidelity  &  Guaranty  Company  of  Baltimore,  Mary- 
land^ Appellee. 

Oen.  No.  6,033. 

L  OincESS,  9  2* — imposing  duties  of  assessment  supervisor  on 
county  treasurer  as  creating  new  office.  A  new  office  was  not  cre- 
ated by  section  2  of  the  Revenue  Act  (J.  &  A.  f  9517)  providing 
tliat  during  their  terms  of  office,  county  treasurers  should  be  ex 
ojlcio  supervisors  of  assessments  in  their  respective  counties. 

2.  Counties,  §  45* — when  county  treasurer  not  entitled  to  extra 
compensation  as  assessment  supervisor.  A  county  treasurer  is  not 
entitled  to  retain  in  addition  to  the  compensation  fixed  by  the  county 
board,  that  prescribed  by  section  2  of  the  Revenue  Act  (J.  ft  A. 
\  9517)  for  his  services  as  supervisor  of  assessments. 

3.  Principal  and  subety,  §  8* — when  losses  due  to  carelessness 
or  errors  of  judgment  within  bond  covering  acts  constituting  lar- 

*8e«  lUiaols  Notes  Digest,  Vols.  XI  to  XV.  and  CmniilatlTO  Qiuirt«rlj,  •ome 
••Vic  uid  Mctlon  number. 
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ceny  or  embetftlement  A  llmbility  Incarred  by  the  suretiefl  of  a 
county  treasurer  due  to  honest  errors  of  Judgment  or  ac^  of  care- 
lessness on  his  part  are  not  within  a  bond  Indemnifying  the  sureties 
against  loss  or  damage  by  "reason  of  any  act  of  fraud  or  dishonesty, 
amounting  to  larceny  or  embezzlement"  on  the  part  of  such  olllcer. 

4.  CoiTT&AOTS,  I  199* — when  fmnctnotion  comidered  in  oomtruing 
contract.  In  the  construction  of  contracts  and  other  writings, 
punctuation,  although  not  necessarily  controlling,  sheds  light  on  the 
meaning  of  the  parties. 

6.  Pbincipal  akd  sobbtt,  8  8* — when  liability  accru€9  on  bond 
against  acts  constituting  larceny  or  embezzletfient.  No  liability 
arises  on  a  bond  of  indemnity  against  damage  or  loss  sustained  by 
"reason  of  any  act  of  fraud  or  dishonesty,  amounting  to  larceny 
or  embezzlement"  of  a  county  treasurer,  unless  some  act  Is  shown 
which  amounts  to  one  of  such  crimes,  since  the  words  "amounting 
to  larceny  or  embezzlonent"  qualify  the  word  "act"  and  not  *'dle- 
honesty." 

6.  PixRciPAL  AND  817BXTT,  {  8* — WTongful  retention  hy  county 
treasurer  of  saiary  as  assessment  supervisor  as  within  indemnity 
against  acts  constituting  larceny  or  embezzlement.  A  liability  In- 
curred by  the  sureties  of  a  county  treasurer  on  it  being  held  that 
he  had  no  right  to  retain  the  compensation  fixed  by  section  2  of 
the  Revenue  Act  (J.  ft  A.  f  9517),  for  his  services  as  supervisor 
of  assessments,  is  not  within  the  terms  of  a  bond  indemnifying  the 
sureties  from  loss  or  damages  "by  reason  of  any  act  of  fraud  or 
dishonesty,  amounting  to  larceny  or  embezzlement"  on  the  part  of 
such  officer,  where,  in  retaining  the  money,  he  acted  without  fraud 
or  dishonesty  on  the  advice  of  credible  and  competent  counsel,  and 
there  was  room  for  an  honest  difference  of  opinion  as  to  bis  right 
thereto. 

7.  Appeal  aitd  erbob,  f  1466* — v>hen  admission  of  incompetent  evit 
dence  not  reversible  error.  A  case  will  not  be  reversed  for  the 
admission  of  incompetent  evidence  where  no  question  of  fact  was 
presented  for  the  jury,  and  the  court  properly  directed  a  verdict 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
RoBEsr  W.  Olkstbd,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.   Affirmed.    Opinion  filed  March  9, 1916. 

J.  T.  &  S.  B.  KfiKwoBTHT  and  J.  B.  &  J.  L.  Oaklbaf, 

for  appellants. 

JuDAH^  WnxABD^  Wolf  ft  Beichmaitk  and  Seablb 

&  Marshall,  for  appellee. 

•See  niinola  Notes  Digest,  Vol*.  XI  to  XY,  aad  Camolslliw  QMrterlj, 
topic  and  •eetlon  number. 
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Mil  Pskidino  JysTics  CjJuiEa  delivered  the  opiixion 
of  the  court 

David  H.  Lyons  was  county  treasurer  of  Roek  Island 
oomity  for  the  term,  four  years,  beginning  in  Decem- 
ber, 1902,  The  appellants,  F.  Gt.  Allen  and  fourteen 
others,  were  the  sureties  on  his  oflScial  bond,  which 
W9»  conditioned  that  he  should,  *' justly  and  fairlyj 
aecount  for  and  pay  over  all  moneys  that  may  come 
into  his  hands  by  virtue  of  his  said  office,  and  shall 
well  and  truly  perform  all  and  every  act  and  duty 
enjoined  upon  him  by  the  laws  of  this  State  to  the  best 
of  bis  skill  and  ability,  and  shall  deliver  up  all  moneys, 
papers,  books,  records  and  other  things  appertaining 
to  said  office  whole,  safe  and  undef aced,  when  lawfully 
required  to  do  so.'* 

These  sureties  obtained  from  the  appellee.  The  Unit- 
ed States  Fidelity  &  Guaranty  Company  of  Baltimore, 
Maryland,  an  indemnifying  bond  which  was  by  renew- 
als kept  in  force  during  the  entire  term  of  office,  con- 
ditioned that  it  would,  '*pay  and  reimburse  the  oblig- 
ees aforesaid  all  costs,  losses,  damages  and  expenses, 
which  they  may  sustain  or  suffer  by  reason  of  any  act 
of  fraud  or  dishonesty,  amoimting  to  larceny  or  em- 
bezzlement on  the  part  of  the  said  David  Hamilton 
Lyons,  in  connection  with  the  duties  of  his  said  office, 
and  which  shall  have  been  committed  during  the  period 
from  December  1,  1902.'' 

County  treasurers  were  during  this  time  ex  officio 
supervisors  of  assessments  in  their  respective  coun- 
ties under  a  provision  of  our  Bevenue  Act  (J.  &  A. 
tf  9517),  and  it  is  there  provided  that  they  shaL  **  re- 
ceive as  compensation  for  his  services  as  supervisor 
of  assessments  the  sum  of  one  thousand  dollars 
($1,000)  per  annum/' 

The  law  is  now  settled  that  this  provision  of  the 
Bevenue  Act  did  not  create  a  new  office  and  that  the 
county  treasurer  as  supervisor  of  assessments  is  not 
entitled  to  retain  the  compensation  fixed  by  that 
statute,  in  addition  to  his  compensation  fixed  by  the 
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county  board.  There  was  an  opinion  to  that  effect 
filed  by  the  Supreme  Court  in  December,  1903,  con- 
struing the  act  as  it  stood  prior  to  the  amendment  of 
1903,  {Foote  v.  Lake  County,  206  111.  185) ;  another 
followed  in  February,  1905  {Parker  v.  County  of  Rich- 
lamd,  214  111.  165) ;  and  another  in  December,  1911 
{People  V.  Bowman,  253  111.  234).  There  is  now  and 
can  be,  no  question  that  Lyons  had  no  legal  right  to 
retain  any  money  on  account  of  that  provision  of 
the  statute,  but  there  was  room  for  honest  difference 
of  opinion  in  the  matter.  He  did  retain  during  his 
term  of  office,  acting  under  the  advice  of  credible  and 
competent  attorneys  at  law  of  his  county  that  he  had 
the  legal  right  to  do  so,  $3,416.70  as  his  compensation 
as  supervisor  of  assessments. 

In  December,  1906,  the  county  board  instructed  the 
State's  Attorney  of  the  county  to  procure  the  opinion 
of  the  Attorney  General  as  to  the  right  of  Lyons  to 
retain  this  amount  on  that  account,  and  receiving  an 
opinion  that  he  had  no  right  to  do  so,  the  board  after- 
wards caused  a  suit  in  chancery  to  be  begun  and  pros- 
ecuted against  Lyons  and  the  sureties  on  his  official 
bond,  to  reform  the  bond  and  recover  said  amount, 
which  suit  was  determined  on  appeal  by  this  court  and 
opinion  filed  March  13,  1912  {People  v.  Lyops,  168  HI. 
App.  396).  The  decree  in  that  case  ordered  the  pay- 
ment of  said  sum,  and  interest  and  costs  by  the  de- 
fendant. Appellants,  the  sureties,  paid  the  amount 
required  by  the  decree  and  afterwards  brought  this 
action  claiming  a  liability  for  payment  of  decree,  in- 
terest, costs  and  expenses  of  $5,123.64  on  the  indem- 
nifying bond  given  them  by  appellee.  A  jury  trial 
resulted  in  a  verdict  directed  for  the  defendant  and 
judgment  thereon  against  the  plaintiffs,  from  which 
judgment  this  appeal  is  prosecuted. 

Appellants  argue  that  appellee  stands  in  the  place 
of  Lyons  and  its  liability  to  them  is  the  same  as  his. 
But  it  is  evident  from  a  comparison  of  the  language 
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of  the  above  quoted  conditions  of  the  two  bonds  that 
appellee  undertook  to  restrict  its  liability  to  losses 
caused  by  the  dishonesty  of  Lyons,  and  did  not  intend 
to  become  liable  for  honest  errdrs  of  judgment,  or  acts 
of  carelessness,  that  appellants  were  clearly  respons- 
ible for  under  the  conditions  of  the  bond  executed  by 
them. 

Appellants  construe  the  bond  as  an  indemnity 
against  any  act  of  fraud,  or  any  act  of  dishonesty 
amounting  to  larceny  or  embezzlement,  thus  making 
the  words  ** amounting  to  larceny  or  embezzlement" 
qualify  the  word  ** dishonesty,"  instead  of  the  word 
**act."  They  claim  that  the  case  of  City  Trust  Safe 
Deposit  &  Surety  Co.  v.  Lee,  204  HI.  69,  is  decisive  of 
the  question,  and  quote  the  language  of  the  bond  in  that 
case  as  *  *  dishonesty  or  fraud,  amounting  to  larceny  or 
embezzlement,"  and  say  the  court  held  that  the  words 
"larceny  or  embezzlement"  did  not  qualify  the  word 
"dishonesty"  but  did  qualify  the  word  * 'fraud."  Ap- 
pellants '  quotation  is  not  from  the  opinion  of  the  court. 
The  Supreme  Court  did  not  quote  the  condition  of  the 
bond  xmder  consideration  but  said :  ' '  The  loss  guaran- 
tied was  that  sustained  by  the  appellee  through  the 
dishonesty  or  any  act  of  fraud  of  Morrow  amounting 
to  larceny  or  embezzlement. ' '  The  case  was  heard  by 
the  Supreme  Court  on  appeal  from  the  Appellate  Court 
of  the  First  District.  The  opinion  of  the  Appellate 
Court  is  reported  in  107  111.  App.  263,  and  the  lan- 
guage in  the  condition  of  the  bond  is  quoted  on  page 
267,  where  it  is  said  that  the  guaranty  was  against 
loss  "sustained  by  the  employer  by  or  through  the 
dishonesty  or  any  act  of  fraud  of  the  employee  amount- 
ing to  larceny  or  embezzlement,  in  connection  with  the 
duties,"  etc.  It  will  be  observed  that  the  language  in 
the  two  instruments  differ  materially,  and  the  con- 
struction of  the  clause  of  the  bond  in  the  Lee  case, 
supra,  does  not  necessarily  control  here.  In  quoting 
the  condition  of  the  bond  in  question  here,  we  have 
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followed  the  punctuation  as  shown  by  the  record.  It 
will  readily  be  seen  that  if  the  comma  be  placed  after 
the  word  ''fraud''  instead  of  the  word  ''dishonesty" 
the  meaning  contended  for  by  appellants  might  be 
more  readily  adopted.  In  the  construction  of  contracts 
and  other  writings,  punctuation,  though  not  neces- 
sarily controlling,  sheds  light  on  the  meaning  of  the 
parties.  Oshorn  v.  Farwell,  87  111.  89;  Crawford  v. 
Byke,  201  111.  581.  The  Appellate  Court  of  the  First 
District  in  Americar^  Bonding  &  Trust  Co.  v. 
New  Amsterdam  Casualty  Co.,  125  111.  App.  33, 
had  a  similar  question  to  determine.  The  guar- 
anty in  that  case  was  against  "any  act  of 
fraud  or  dishonesty  amounting  to  larceny  or 
embezzlement  committed  by  the  employee  during  the 
continuance  of  this  bond."  The  trial  court  in  its  in- 
structions to  the  jury  assumed  that  the  words 
"amounting  to  larceny  and  embezzlement"  did  not 
qualify  the  words  "any  act  of  fraud;"  doubtless,  as 
the  Appellate  Court  said,  considering  the  Lee  case, 
supra,  as  controlling.  The  Appellate  Court  points  out 
the  difference  in  the  language  of  the.  two  guaranties 
and  says  that  it  seems  clear  that  in  the  bond  it  was 
considering  the  words  ' '  fraud  or  dishonesty, ' '  and  the 
words  "amounting  to  larceny  or  embezzlement"  are 
both  phrases  qualifying  the  word  "act"  We  are  of 
the  opinion  that  it  is  clear  in  the  case  at  bar  that  those 
phrases  qualify  the  word  "act";  and  admitting  ap- 
pellants' contention  that  this  contract  is  to  be  liber- 
ally construed  in  their  favor,  still  we  must  hold  that 
there  is  no  liability  under  this  bond  unless  some  act 
be  shown  that  amounted  to  larceny  or  embezzlement. 
Appellants  offered  in  evidence  the  bill  and  decree 
in  the  chancery  case,  above  mentioned,  in  which  they 
were  parties  defendant,  and  introduced  evidence  that 
appellee  was  notified  of  the  pendency  of  that  suit ;  and 
they  claim  that  appellee  is  bound  by  the  decree,  though 
it  did  not  become  a  party  to  the  action.    This  position 
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is  denied  by  appellee,  on  the  ground  that  the  decree 
was  not  pleaded  in  this  case;  that  notice  to  appellee 
of  the  pendency  of  that  suit  was  neither  pleaded  nor 
sufficiently  proven ;  and  that  the  conditions  of  the  offi- 
cial bond  are  so  different  from  the  conditions  of  the 
indemnifying  bond  sued  on,  that  acts  may  be  a  breach 
of  the  first  and  not  of  the  second.  But  appellee  in- 
sists that  if  the  decree  in  that  case  is  to  be  considered 
in  this  case,  it  is  not  conclusive,  and  that  other  parts 
of  the  record  in  that  case  must  also  be  considered, 
and  call  our  attention  to  a  stipulation  appearing  of 
record  in  that  case  and  introduced  in  evidence  by  ap- 
pellants as  follows : 

**It  is  stipulated  and  agreed  between  the  parties 
hereto,  by  their  respective  counsel,  that  the  sum  of 
three  thousand  four  hundred  sixteen  and  70/100  dol- 
lars ($3,416.70),  found  by  the  decree  to  be  due  from 
the  defendants  to  the  complainant,  is  money  retained 
by  the  defendant,  David  H.  Lyons,  under  the  claim 
of  right  as  salary  for  his  services  as  supervisor  of 
assessments,  and  that  said  sum  is  the  exact  amount 
that  his  salary  would  amount  to  due  him,  providing  he 
is  entitled  to  be  allowed  compensation  as  supervisor 
of  assessments." 

Appellee  also  offered  in  evidence  the  brief  filed  in 
this  court  on  the  trial  here  of  that  chancery  case,  by 
the  appellants,  in  which  brief  they  strongly  urged  that 
the  conduct  of  Lyons  in  the  matter  was  entirely  free 
from  fraudulent  acts,  was  open,  bold,  honest  and  sin- 
cere, and  much  more  to  the  same  effect. 

It  is  not  necessary  to  decide  the  questions  of  law 
and  faot  controlling  the  effect  of  that  chancery  pro- 
ceeding on  the  issues  here.  Appellants  offered  the 
decree  in  evidence  and  say  it  is  to  be  taken  as  conclu- 
sive of  the  matters  there  found.  We  find  there  cited 
that: 

**He  the  said  Lyons,  did  retain,  keep  and  convert 
to  his  own  use  a  certain  sum  of  money,  to-wit,  $3,416.70, 
which  came  into  his  hands  and  possession  as  county 
treasurer,  as  aforesaid,  which  said  sum  of  money  the 


200  Appellate  Coubts  or  Illinois. 

Allen  V.  The  U.  S.  Fid.  ft  Guar.  Co.  of  B.  Md.,  193  111.  App.  193. 

said  Lyons  claimed  he  was  entitled  to  as  salary,  as 
supervisor  of  assessments  of  said  county,  but  which 
said  sum  the  court  finds  he  was  not  so  entitled  to  as 
super\asor  of  assessments,  or  otherwise.  ♦  *  * 
That  the  said  David  H.  Lyons  has  breached  and  vio- 
lated his  said  official  bond  and  the  terms  and  condi- 
tions thereof,  and  the  said  bond  is  hereby  declared 
forfeited.'' 

It  matters  little  whether  even  this  finding  is  regarded 
as  conclusive.  There  is  no  controversy  about  the 
amount  Lyons  retained  and  the  reason  for  retaining 
it,  and  we  may  exclude  or  include  all  the  other  evidence 
as  to  the  record  of  that  chancery  case  and  we  have  the 
same  result.  Appellants  were  entirely  right  when 
they  argued  in  this  court,  on  the  former  trial,  that 
there  was  no  evidence  of  fraud  or  dishonesty  on  the 
part  of  Lyons ;  and  this  is  the  conclusion  to  be  drawn 
from  that  part  of  the  record  in  this  case  which  appel- 
lants say  is  competent  evidence,  excluding  that  part 
which  they  say  is  not  competent  evidence.  Appellants 
say  in  their  argument  here : 

*' There  are  no  disputed  questions  of  fact  involved 
in  this  case,  unless  it  be  the  intention  of  Lyons  in  tak- 
ing the  money  of  the  county  and  appropriating  it  to 
his  own  use  while  county  treasurer  of  the  county.  All 
the  facts  essential  to  the  appellants'  recovery  are 
either  admitted  on  the  record  or  proved  by  the  appel- 
lants and  not  disputed  by  the  appellee. ' '  This  is  true 
so  far  as  any  controversy  about  the  facts  is  concerned, 
and  would  be  true  as  to  the  balance  of  the  statement 
if  appellants  were  not,  as  we  hold,  mistaken  in  their 
statement  that  ''the  appellee  occupies  precisely  the 
position  of  Lyons  so  far  as  indemnifying  the  appel- 
lants is  concerned." 

Neither  do  we  find  in  the  record  any  question  of  fact 
as  to  the  intention  of  Lyons  in  taking  and  retaining 
the  money,  nor  do  we  find  any  evidence  that  shows  or 
tends  to  show  that  he  was  guilty  of  larceny  or  embez- 
zlement in  so  doing.  Of  course  evidence  that  a  man 
took  property  and  used  it  is  a  part  of  the  chain  of 
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evidence  that  may  be  required  to  convict  him  of  lar- 
ceny, but  it  does  not  prove  or  tend  to  prove  larceny 
until  it  is  coupled  with  some  more  evidence  that  he 
mtended  to  steal  it.  One  cannot  be  found  guilty  of 
the  larceny  of  a  loaf  of  bread  on  proof  that  he  carried 
it  out  of  a  baker's  shop;  and  if  he  did  take  it  and 
carry  it  away  under  the  belief  that  it  was  his  own 
property  he  does  not  become  guilty  of  larceny  or  any 
other  crime  if,  before  he  discovers  that  it  was  in  fact 
the  property  of  another,  he  has  eaten  it  and  put  it 
out  of  his  power  to  restore  it  to  the  true  owner.  We 
find  nothing  in  the  record  that  would  sustain  a  con- 
\iction  of  larceny  or  embezzlement  or  even  that  would 
justify  a  committing  magistrate  in  finding  that  there 
was  probable  cause  requiring  a  trial. 

Appellants  urge  that  the  case  should  be  reversed, 
because  of  alleged  errors  of  the  court  in  admitting 
incompetent  evidence.  We  would  discuss  this  question 
if  the  verdict  had  not  been  directed,  or  rather  if  it  had 
been  a  case  where  there  was  some  fact  for  the  jury  to 
find,  and  the  judgment  had  rested  on  their  findings. 
But  the  trial  court  was  of  the  opinion  that  there  was  no 
controverted  question  of  facts  to  be  submitted  to  the 
jury,  and  in  directing  a  verdict  took  it  upon  himself 
to  decide  the  question  as  one  of  law,  which  it  was  his 
duty  to  do  if  there  was  no  evidence  in  the  case  which 
with  all  fair  presumptions  flowing  therefrom  would 
justify  a  verdict  for  the  plaintiffs.  We  are  of  the  opin- 
ion that  the  court  did  not  err  in  so  doing,  and  it  fol- 
lows as  in  any  case  decided  by  the  court,  whether  in 
law  or  chancery,  that  while  there  might  be  reversible 
error  in  excluding  proper  evidence,  there  can  hardly 
be  reversible  error  in  admitting  improper  evidence. 
Finding  no  error  in  the  record  the  judgment  is 
affirmed. 

Affirmed. 
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Frances  Sehnert,  Appellee,  t.  Schipper  &  Block,  In- 
corporated, Appellant. 

Gen.  No.  6,036. 

1.  KcoLiGENGE,  §  28* — lohen  nuisance  caused  by  encroachment  of 
vestiJMile  into  street  proximate  cause  of  injury  to  customer  leaving 
store.  The  encroachment  of  a  store  vestibule  into  a  street  so  as  to 
constitute  a  public  nuisance,  does  not  amount  to  negligence  which 
is  the  proximate  cause  of  an  injury  sustained  by  a  customer  In 
leaving  the  store,  as  the  result  of  a  door,  in  the  vestibule,  and  wholly 
within  the  street,  swinging  back  against  him. 

2.  Nbguoenoe,  S  42* — when  negligence  presumed  from  happening 
of  accident.  An  inference  of  negligence  on  the  part  of  the  owner 
of  a  store  cannot  be  drawn  from  the  fact  that  a  customer  in  leaving 
the  store  was  injured  by  a  door  swinging  back  against  him. 

3.  NtJiSANCK,  §  79* — when  person  injured  in  vestibule  of  store 
constituting  public  nuisance  not  a  pedestrian.  A  customer  who  was 
injured  by  a  door  swinging  back  against  him  as  he  was  leaving  a 
store  vestibule  cannot  be  held  to  have  been  a  pedestrian  by  reason 
of  the  fact  that  the  vestibule  encroached  on  a  street  so  as  to  con- 
stitute a  public  nuisance. 

4.  Negligence,  §  93* — contrilmtory  negligence  of  person  injured 
by  door  while  leaving  store.  A  customer  who  was  injured  while 
leaving  a  store  by  a  door  swinging  back  against  him,  held  not  to 
have  been  guilty  of  contributory  negligence. 

NiEHAUB,  J.,  took  no  part  in  this  decision. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John  M. 
NiXHAUS,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed  with  finding  of  facts.  Opinion  filed  March  9,  1915. 
Rehearing  denied  June  22,  1915.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Stevens,  Milleb  &  Elliott,  for  appellant;  J.  C. 
M.  Clow,  of  counsel. 

Mansbtbld  &  Cowan,  for  appellee. 

Mb.  Pbesiding  Justice  Cabnes  delivered  the  opinion 
of  the  court. 


•Bee  lUlnols  Notes  Dlirest,  Volt.  XI  to  XV,  and  Ciimiil»tlve  QvArterlr.  mme 
tople  mnd  section  number. 
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This  is  an  appeal  from  a  judgment  against  appel- 
lant, Schipper  &  Block,  Incorporated,  in  favor  of 
Frances  Sehnert,  appellee,  in  an  action  on  the  case 
bronght  by  her  to  recover  for  an  injury  to  her  person 
resulting  from  a  collision  with  a  swinging  door. 

Appellant  operates  a  large  department  store  on 
Adams  street  in  the  city  of  Peoria,  Illinois,  the  main 
entrance  to  which  is  through  a  vestibule  or  lobby  ex 
tending  parallel  with  the  lot  and  street  line  about 
twenty  feet,  and  the  other  way  from  the  store  proper 
to  the  street,  about  fifteen  feet  including  in  the  in- 
closure  a  strip  of  the  street  about  three  feet  wide.  At 
each  end  of  this  entrance  way,  on  the  street,  there  is 
a  pair  of  heavy  swinging  doors  equipped  with  springs. 
The  space  occupied  by  these  swinging  doors,  at  rest 
and  ip  motion,  is  mostly,  perhaps  entirely,  outside 
the  lot  line  and  in  the  street.  There  are  two  pairs  of 
similar  doors  in  the  inside  of  the  vestibule  leading 
to  the  store  proper.  The  whole  entrance  way  is  in- 
closed, and  in  cold  weather  heated,  aflFording  a  com- 
fortable place  for  customers  of  the  store  to  wait  for 
street  cars  or  other  conveyances. 

Appellee  went  to  the  store  December  31,  1906,  as  a 
customer,  and  as  she  was  leaving  and  about  to  pass 
out  of  one  of  these  outside  doorways  some  third  per- 
son passed  rapidly  out,  opening  the  one  of  the  double 
doors  nearest  the  building  and  letting  it  loose  so  that 
it  came  back  with  force  and  in  some  way  set  the  other 
of  the  pair,  the  companion  door,  in  motion  so  that  it 
suddenly  came  back  and  struck  appellee  a  violent  blow 
on  her  right  thigh  and  leg,  knocking  her  down.  She 
was  soon  able  to  go  home  unattended,  but  later  it 
developed  that  the  injury  was  very  serious,  and  the 
result  is  paralysis,  from  which  she  became  almost 
helpless. 

This  suit  was  begun  April  29,  1910,  and  was  before 
this  court,  on  appeal,  on  questions  arising  on  the 
pleadings.     Our  opinion  is  reported  in  168  111.  App. 
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245.  The  declaration  before  this  court  at  that  time 
charged  in  different  counts  that  the  doors  were  im- 
properly constructed  and  hung,  that  appellee  was  a 
pedestrian  using  the  streets,  and  also  that  the  doors 
were  outside  the  lot  line  and  in  the  street.  We  held 
that  the  declaration  and  different  counts  thereof  stated 
a  cause  of  action,  but  did  not  undertake  to  say  what 
significance,  if  any,  should  be  given  the  fact  that  the 
doors  were  in  that  part  of  the  building  outside  of  the 
lot  line  in  the  street.  Counsel  unite  in  saying  that 
since  the  case  was  remanded  it  has  been  three  times 
tried  by  a  jury.  The  first  and  second  trial  each  re- 
sulted in  a  verdict  for  the  defendant  and  a  new  trial 
granted  by  the  court  because  of  some  error  of  law. 
The  record  before  us  shows  a  jury  trial  with  verdict 
and  judgment  of  $10,000  for  the  plaintiff.  There  were 
two  additional  counts  to  the  declaration  filed  just  be- 
fore the  last  trial,  in  which  the  cause  of  action  is  based 
entirely  on  the  charge  that  the  lobby  way  and  doors 
extended  beyond  the  lot  line,  and  that  the  plaintiff 
was  about  to  proceed  from  the  store  and  through  the 
lobby  way  and  was  injured  by  the  swinging  door. 
There  is  no  claim  in  these  last  two  counts  of  improper 
construction  or  hanging  of  the  doors,  and  no  claim 
that  plaintiff  was  a  pedestrian  using  Adams  street  for 
purposes  of  travel.  The  case  seems  to  have  been 
tried  in  the  court  below  on  the  theory  of  these  last 
two  counts,  and  no  proof  offered  by  plaintiff  of  im- 
proper construction  or  hanging  of  the  doors;  and 
there  is  no  evidence  that  can  be  construed  in  support 
of  an  allegation  that  appellee  was  at  the  time  in  ques- 
tion a  pedestrian  walking  along  the  street.  If  she 
had  been,  and  while  so  using  the  street  one  of  these 
doors  had  swung  against  and  injur'ed  her,  quite  a  dif- 
ferent case  would  be  presented.  Neither  is  there  any 
room  for  presumption  or  inference  that  the  location 
of  the  doors  three  feet  over  the  street  line  had  any 
influence  whatever  on  the  happening  of  the  accident. 
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Appellee  argues  that  if  the  doors  had  not  been  located 
on  the  street  the  accident  would  not  have  occurred  in 
the  street,  which  is  true,  but  it  would  have  occurred 
three  feet  from  the  street  line,  and  the  inquiry  is 
whether  the  fact  that  it  occurred  in  the  street  is  of  any 
importance  in  determining  the  issues  here. 

Appellee's  contention  is,  that  the  part  of  the  lobby 
including  the  doors  extending  over  the  street  line  is 
a  public  nuisance  because  it  is  an  encroachment  on  a 
puhlic  street ;  that  it  is  a  nuisance  per  se;  that  it  was 
negligence  on  the  part  of  appellant  to  maintain  it 
there;  that  it  was  negligence,  because  in  violation  of 
the  statute ;  that  a  nuisance  is  of  itself  negligence,  and 
if  injury  flows  from  it  the  author  is  liable ;  that  in  Cjase 
of  a  nuisance  in  a  public  highway  it  is  not  material 
whether  such  nuisance  is  properly  or  improperly  con- 
structed or  of  what  material  it  is  made,  the  author  of 
the  nuisance  is  liable  for  maintaining  it  whether  it  is 
properly  or  improperly  built;  and  she  cites  a  great 
number  of  authorities  supporting  these  statements  of 
the  law  of  nuisance,  and  says  apparently  in  answer  to 
appellant's  statement  that  she  offered  no  proof  in  sup- 
port of  the  allegations  that  the  doors  were  improperly 
constructed  and  equipped,  that  it  is  immaterial  whether 
they  were  or  not,  and  it  is  sufficient  that  appellant  was 
maintaining  a  nuisance  at  this  time  and  place,  and 
that  had  it  not  been  for  the  presence  of  this  nuisance 
the  accident  would  not  have  happened,  therefore  the 
presence  of  this  nuisance  at  that  time  and  place  was 
the  proximate  cause  of  the  injury. 

The  general  propositions  of  law  stated  by  appellee 
are  in  the  main  correct  and  long  established,  but  in 
our  opinion  they  do  not  apply  to  the  situation  we  are 
considering,  and  a  rule  and  application  such  as  is  con- 
tended for  by  appellee  would  lead  to  absurd  results. 
There  are  a  great  many  examples  of  public  nuisances, 
among  which  are  numerous  cases  of  buildings  en- 
croaching on  public  streets  and  alleys.    It  is  perhaps 
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common  knowledge  that  many  factories  are  so  built, 
especially  with  reference  to  public  alleys  in  our  smaller 
towns  and  cities.  It  is  a  matter  of  very  common  oc- 
currence that  bams  and  outbuildings  encroach  upon 
and  sometimes  entirely  obstruct  public  alleys.  Sup- 
pose the  building  in  question  here  had  been  a  factory 
encroaching  on  a  public  street  or  alley  and  there  had 
been  machinery  located  in  part  outside  and  in  part 
inside  of  the  lot  line,  it  would  hardly  occur  to  anyone 
that  the  liability  of  the  owner  for  accident  occasioned 
by  the  use  of  the  machinery  could  depend  upon  or  be 
in  the  least  influenced  by  the  question  whether  the  ac- 
cident occurred  one  side  or  the  other  side  of  the  street 
line  over  which  the  building  projected.  Any  build- 
ing protruding  without  authority  into  a  public  street 
or  alley  is,  so  far  as  it  encroaches,  a  public  nuisance, 
and  the  owner  while  maintaining  it  there  is  acting  in 
violation  of  the  statute,  and  such  violation  of  statutory 
law  is  often  said  to  be  negligence  per  se.  And  any 
one  maintaining  a  building  anywhere  on  or  off  the 
street,  with  swinging  doors  at  the  entrance  and  be- 
tween the  rooms,  may  reasonably  be  presumed  to  fore* 
see  that  injury  may  result  to  the  person  of  some  one 
from  the  use  of  the  doors,  either  through  the  careless- 
ness of  the  person  using  them,  or  the  carelessness  of 
another,  or  from  pure  accident ;  not  probably  so  serious 
an  injury  as  here  occurred,  but  quite  likely  an  injury 
to  the  hand  or  fingers,  perhaps  of  a  child,  caught  and 
crushed  in  closing  the  door.  The  person  in  control  of 
the  building  might  or  might  not  be  guilty  of  some 
negligence  in  the  construction,  equipment  or  operation 
of  the  door,  making  him  liable  for  the  injjiry;  but  it 
would  be  entirely  immaterial  whether  the  door  was  or 
was  not  in  that  part  of  the  building  that  encroached 
on  the  street,  because  the  violation  of  law,  the  wrong- 
ful act,  of  maintaining  the  encroachment  on  the  street, 
had  nothing  whatever  to  do  with  pinching  the  fingers 
in  the  door.  Appellee  insists  that  it  is  of  no  conse- 
quence that  this  accident  would  have  occurred  just 
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the  same  had  the  doors  in  question  been  on  the  lot 
line;  but  that  consideration  seems  pertinent  as  a  factor 
in  the  problem  to  be  solved,  whether  maintaining  the 
doors  within  the  street  boundary  had  any  influence 
on  this  accident.  That  to  sustain  an  action  for  dam- 
ages for  a  personal  injury  on  the  ground  of  negligence 
of  the  defendant,  it  mnst  be  shown  that  there  was 
causal  relation  between  the  negligence  charged  and 
the  injury,  whether  the  negligence  arose  from  the  neg- 
lect of  the  duty  imposed  by  statute  or  ordinance,  or 
some  other  dnty,  would  seem  too  clear  to  require  either 
illustration  or  authority;  but  courts  have  many  times 
found  it  necessary  to  state  that  proposition,  as  will 
be  seen  by  reference  to  the  authorities  cited  in  29  Cyc. 
439,  under  the  author's  statement  of  the  rule  in  rela- 
tion to  the  violation  of  a  statute  as  negligence,  as  fol- 
lows: 

"Although  the  violation  of  a  statute  is  held  to  be 
negligence  per  se  there  must  be  a  causal  relation  be- 
tween Buch  acts  and  the  injury  to  render  defendant 
liable,  and  such  violation  must  be  the  proximate  cause 
of  the  injury.  And  in  this  respect  it  must  appear 
that  compliance  with  the  ordinance  would  have  pre- 
vented the  injury.  * ' 

Our  Supreme  Court  said  in  Gibson  v.  Leonard,  143 
DL  182,  on  page  193 : 

"It  is  a  rule  of  law  too  well  settled  to  require  the 
citation  of  authorities,  that  where  the  breach  of  duty 
aUeged  is  not  the  cause  of  the  injury  received,  there 
can  be  no  recovery.  Sections  1056  and  1057  of  the 
ordinances  were  here  wholly  immaterial.  The  absence 
of  either  a  fire-proof  shaft,  or  of  metal  doors  in  the 
shaft,  or  of  catches  or  fastenings  on  the  doors  which 
could  only  be  opened  on  the  inside  of  the  shaft  and 
were  entirely  under  the  control  of  the  operator,  did  not 
cause  or  contribute  to  the  personal  injury  that  was 
received  by  appellant  ^^ 

The  court  said  in  Harmon  v.  Peoria  Ry.  Co.,  160  111. 
App.  458,  on  page  464,  in  discussing  a  charge  of  negli- 
gence based  on  the  violation  of  an  ordinance:     ^'It 
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does  not  appear  that  the  violation  of  that  ordinance 
was  the  proximate  cause  of  appellee's  injury;  so  far 
as  the  evidence  shows  the  accident  might  have  hap- 
pened in  the  same  way  had  the  car  stopped  at  the  far 
crossing. ' ' 

Negligence  arising  from  the  violation  of  a  statutory 
law  or  an  ordinance  is  of  no  avail  either  as  a  ground 
of  action  or  defense  unless  it  be  shown  to  be  the  cause 
of  the  injury.  Latham  v.  Cleveland,  C,  C.  d  St.  L.  Ry. 
Co.,  179  111.  App.  324,  and  authorities  there  cited. 

It  is  also  the  law  that  only  such  persons  as  are  in- 
tended to  be  benefited  or  protected  by  a  statute  can 
rely  on  a  violation  of  that  statute  as  giving  a  cause 
of  action.  Gibson  v.  Leonard,  supra.  In  actions  like 
this  it  is  necessary  to  aver  and  prove  the  existence  of 
a  duty  on  the  part  of  defendant  to  protect  the  plain- 
tiff from  the  injury  complained  of,  and  a  failure  to 
perform  that  duty.  McAndrews  v.  Chicago,  L.  S.  <B 
E.  Ry.  Co.,  222  111.  232.  -The  negligent  act  of  the  de- 
fendant relied  upon  for  a  recovery  here  is  in  permit- 
ting this  vestibule  to  remain  an  encroachment  on  a 
public  street.  It  is  clear  that  appellant  owed  the  pub- 
lic, and  perhaps  every  member  of  the  public  using  the 
street,  a  duty  not  to  encroach  on  the  street,  and  the 
violation  of  that  duty  might  be  negligence  of  which 
a  plaintiff  could  avail  in  an  action  for  injury  while 
using  the  street  as  a  pedestrian;  but  we  cannot  see 
that  appellant  owed  its  customers,  employees  and 
others  rightfully  within  its  store,  a  duty  to  not  en- 
croach upon  the  street  with  the  building  in  which  they 
were  employed  or  invited  to  trade. 

We  are  of  the  opinion  that  the  violation  of  duty 
complained  of  affords  appellee  no  ground  for  recovery. 
She  says  in  her  brief  here  that  she  has  not  abandoned 
the  claim  that  the  doors  were  improperly  constructed 
and  hung,  and  suggests  that  inferences  to  that  effect 
may  be  drawn  from  the  proof  as  to  the  occurring  of 
the  accident.    We  do  not  see  how  such  an  inference 
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could  be  drawn  from  that  proof,  and  if  it  be  true  that 
Ihere  is  ground  enough  for  that  inference  to  sustain 
the  action  of  the  court  in  refusing  to  direct  a  verdict 
for  defendant,  still  we  are  clearly  of  the  opinion  that 
there  is  no  evidence  of  sufficient  importance  to  warrant 
a  judgment  on  that  ground.  Appellee  does  not  con- 
tend, and  as  we  have  said  before,  we  see  no  ground 
for  contention,  that  she  can  be  considered  a  pedestrian 
using  the  street  at  the  time  of  the  accident.  Therefore 
it  follows  that  in  our  opinion  the  evidence  discloses  no 
cause  of  action. 

Appellant  argues  that  appellee  was  not  in  the  exer- 
cise of  due  care  for  her  own  safety;  that  she  was 
familiar  with  the  place  and  knew  the  doors  were  in 
continuous  use  and  should  have  been  on  the  lookout 
for  sueh  an  occurrence.  We  are  not  disposed  to  hold 
her  guilty  of  contributory  negligence ;  she  was  acting 
as  prudent  people  might,  and  very  likely  would,  under 
like  circumstances.  There  is  little  to  be  said  about 
the  facts  of  the  occurrence  in  addition  to  the  foregoing 
brief  statement,  in  which  counsel  do  not  materially 
differ.  The  vestibule  and  doors  were  properly  con- 
structed and  such  as  might  well  be  maintained  by  a 
prudent  merchant  having  in  view  the  safety  and  con- 
venience of  his  customers.  Appellee  was  lawfully 
using  the  lobby  way  as  a  customer  of  the  store.  Even 
the  third  person  who  rushed  through  the  doorway  and 
caused  the  accident  may  or  may  not  have  been  guilty 
of  negligence  depending  upon  the  circumstances ;  she 
has  never  been  discovered  and  her  identity  is  un- 
known. We  feel  compelled  to  reverse  the  judgment 
solely  on  the  ground  that  appellant  is  not  shown  guilty 
of  any  negligence  contributing  to  the  injury  com- 
plained of.  As  there  have  been  three  jury  trials  we 
presume  no  further  facts  of  importance  could  be  shown 
on  another  trial,  therefore  we  do  nbt  remand  the  case. 

Reversed  with  finding  of  facts. 

Mb.  Justice  Nibhaus  took  no  part  in  this  decision. 

Finding  of  facts.    We  find  that  appellant  was  not 
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gnilty  of  any  negligence  cansing  the  injury  to  appel- 
lee complained  of. 


Modern  Woodmen  of  4'merlca,  Complainant,  t.  Mary  J. 
Nytnist,  Appellee.    Jennie  Nyqulst,  Appellant. 

Gen.  No.  6,038. 

Inburanoe,  §  830* — when  named  beneflctary  it  trustee  far  ineured^M 
widow.  Where  a  man  obtained  a  certificate  of  Insurance  In  the 
name  of  his  mother  because  the  rules  of  the  insurer  prohibited  the 
naming  of  an  Intended  wife  as  beneficiary,  and  after  his  marriaae, 
without  a  change  of  beneficiaries,  the  certificate  was  delivered  to  his 
wife  and  she  thereafter  paid  the  dues  and  assessments  until  his 
death,  when  the  mother  obtained  the  certificate  by  promising  to 
collect  the  money  and  give  it  to  the  widow,  Tteld  on  the  Insurer 
paying  the  money  into  court  under  an  interpleader,  that  the  mother 
was  a  trustee  for  the  benefit  of  the  widow. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
Frank  D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  March  9,  1915.    Rehearing  denied  June  11,  1915. 

Seable  &  Marshall,  for  appellant. 
J.  B.  &  J.  L.  Oaklbaf,  for  appellee. 

Mr.  Presiding  Jubtiob  Cabnbs  delivered  the  opinion 
of  the  court. 

The  Modern  Woodmen  of  America,  a  fraternal  bene- 
fit society,  filed  its  bill  of  interpleader  to  determine 
the  conflicting  claims  of  the  appellant,  Jennie  Nyquist, 
and  the  appellee,  Mary  J.  Nyquist,  to  the  amount  due 
on  a  benefit  certificate  ($1,000)  issued  to  Edward  Ny- 
quist, the  husband  of  appellant  and  son  of  appellee. 

*See  niinoU  Notes  Dl^ett,  Yolt.  XI  to  XV,  and  CamnUUTe  Qnartorlj,  mum 
topic  and  0eciioii  nnmber. 
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Each  of  the  claimants  answered  the  bill,  and  the  com- 
plainant paid  the  money  to  the  clerk  of  the  court  and- 
was  released  and  discharged  from  further  liability, 
and  costs  awarded  it  to  be  paid  out  of  the  money  so 
deposited;  and  dismissed  from  further  participation 
in  the  case. 

The  cause  was  referred  to  the  master  in  chancery 
to  take  evidence  and  report  his  conclusions  of  law  and 
fact.  He  took  the  evidence  and  reported  his  finding 
of  facts  with  his  conclusion  therefrom  that  appellee, 
the  mother  of  deceased,  was  entitled  to  the  fund. 
Appellant  filed  objections  before  the  master  and  excep- 
tions before  the  court,  which  were  overruled.  Ap- 
pellee filed  no  objection  or  exception.  A  decree  was 
entered  confirming  the  master's  report  and  ordering 
the  fund,  with  interest  accrued  and  to  accrue,  to  be 
paid  to  appellee,  after  deducting  therefrom  the  tax- 
able costs  of  the  proceeding,  which  the  decree  recites 
is  by  agreement  of  the  parties  to  be  paid  out  of  the 
fund.  This  appeal  is  prosecuted  to  reverse  that  de- 
cree. There  is  little  if  any  controversy  about  the  facts, 
and  the  question  is  whether  the  court  erred  in  the 
conclusion  drawn  from  them. 

It  appears  that  in  the  spring  of  1908,  Edward  Ny- 
quist,  the  insured,  was  engaged  to  be  married  to  Jen- 
nie Coopman,  and  told  her  he  would  join  The  Modem 
Woodmen  of  America  and  take  a  benefit  certificate 
in  which  his  mother  would  be  named  as  beneficiary 
because  he  understood  the  rules  of  the  company  would 
not  permit  an  intended  wife  to  be  so  named.  On  May 
8,  1908,  he  took  out  a  certificate  for  $1,000  in  which 
his  mother  was  named  as  beneficiary,  and  on  May 
29, 1908,  he  married  appellant.  He  had  the  certificate 
in  his  possession  until  his  marriage  and  immediately 
thereafter  delivered  it  to  his  wife,  telling  her  it  was 
hers.  She  kept  it  in  her  possession  until  after  he  died. 
They  lived  together  as  husband  and  wife  until  his 
death  by  suidde  September  27,  1911.  Two  children, 
twins,  were  bom  to  them  and  still  survive.    He  often 
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discussed  the  matter  of  having  the  name  of  the  bene- 
ficiary changed  to  that  of  his  wife,  but  supposing  that 
it  would  cost  about  $5,  and  being  in  straightened  cir- 
cumstances, and  not  able  to  pay  that  sum,  he  deferred 
making  the  change.  The  master  finds  that  the  wife, 
appellant,  paid  all  dues  and  assessments  levied  by  the 
society.  Two  letters  were  found  in  his  bedroom  on 
the  night  of  his  death  in  his  handwriting,  in  one  of 
which  he  says  to  the  Woodmen :  *  *  Please  pay  my  in- 
surance to  my  wife,  as  she  is  supposed  to  have  it.  I 
have  had  it  written  in  my  mother's  name  and  never 
got  to  have  it  changed.  I  hope  this  will  be  enough  to 
settle  this  matter  without  any  trouble."  And  in  the 
other  to  his  wife  he  says:  **I  have  written  to  the 
Woodmen  and  asked  them  to  give  you  my  insurance 
without  any  trouble." 

A  day  or  two  after  his  burial  his  mother  and  widow 
met,  and  the  mother  asked  for  the  benefit  certificate, 
stating  that  the  Camp  clerk  wanted  her  to  bring  it 
to  him  and  added :  * '  Don 't  worry  Jennie,  I  will  get  the 
money  and  give  it  to  you."  She  was  given  the  cer- 
tificate, and  afterwards  furnished  proofs  of  death 
and  claimed  the  money  for  herself.  The  widow  also 
claimed  the  money,  and  the  company  filed  this  bill. 
The  master  finds  that  it  is  undoubtedly  true  that  the 
insured  meant  from  the  beginning  that  his  wife  should 
receive  this  money  in  case  of  his  death,  and  that  she 
delivered  the  certificate  to  the  mother  with  the  under- 
standing that  it  should  be  collected  and  the  money  paid 
to  the  widow;  and  that  the  mother  positively  agreed 
and  promised  to  do  so.  And  while  the  master  does 
not  specifically  so  find,  it  is  a  fair  inference  from  the 
evidence  that  the  mother  from  the  first  knew  the  pur- 
pose and  object  of  her  son  in  taking  the  certificate 
in  her  name. 

Under  the  provisions  of  the  certificate  and  the  rules, 
of  the  company,  the  insured  was  permitted  to  change 
the  beneficiary  in  a  prescribed  manner,  and  not  other- 
wise.   We  assume  that  the  company  could  not  have 
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been  compelled  to  pay  the  widow  this  sum,  because 
there  was  no  change  of  beneiSciary  that  the  company 
was  bound  to  recognize. 

But  it  is  now  entirely  immaterial  to  the  complainant, 
the  company,  what  is  done  with  the  money.  It  would 
not  be  material  here,  if  it  were  true,  that  the  company 
could  have  successfully  defended  against  either  or 
both  of  the  claimants.  The  money  is  in  court  as  the 
result  of  an  effoiii  the  insured  made  before  his  mar- 
riage to  provide  for  his  intended  wife.  There  is  some 
force  in  her  counsePs  contention  that  it  was  a  provi- 
sion made  for  her  in  consideration  of  marriage.  He 
had  his  mother  named  as  beneficiary  because  under  the 
rules  of  the  order  his  intended  wife  was  not  permitted 
to  be  so  named.  The  transaction  was  somewhat  anal- 
ogous to  placing  the  title  to  real  estate  in  the  name 
of  one  person  for  the  benefit  of  another.  Appellant 
married  him  with  the  expectation  that  she  would  re- 
ceive the  benefit  of  this  insurance ;  she  lived  with  him 
and  bore  him  children  under  the  belief  that  she  was 
so  protected ;  and  while  they  were  so  unfortunate  and 
poor  that  he  thought  he  was  unable  to  pay  the  sup- 
posed fee  of  $5  necessary  to  procure  a  substitution 
of  his  wife  as  a  beneficiary,  she  paid  the  dues  and 
assessments,  as  the  master  finds.  Appellee's  counsel 
say  that  she  must  have  used  money  furnished  by  her 
husband  for  that  purpose,  and  if  they  are  right  and  she 
did  manage  to  save  that  little  amount  out  of  his  meager 
earnings,  in  the  condition  she  was  in,  she  is  entitled 
to  much  consideration  for  so  doing.  She  had  the 
policy  in  her  possession  during  his  lifetime,  and,  aside 
from  considerations  of  technical  law,  is  it  quite  plain 
that  she  is  entitled  to  the  proceeds.  The  mother  got 
possession  of  the  certificate  under  a  promise  that  she 
would  collect  the  amount  due  and  pay  it  over  to  her. 
The  master  found  that  there  was  no  consideration  for 
that  promise ;  but  the  possession  of  the  paper  was  of 
some  benefit  to  the  mother  in  prosecuting  her  claim, 
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and  its  possession  would  have  been  of  some  advantage 
to  the  widow  in  resisting  the  mother's  demand  ni)on 
the  company.  A  benefit  to  the  party  promising,  or 
a  loss  or  detriment  to  the  party  to  whom  the  promise 
is  made,  is  a  sufficient  consideration  to  support  a 
promise. 

The  master  much  relied  on  the  case  of  Gordon  v. 
Gordon,  117  111.  App.  91,  in  support  of  his  conclusion 
that  the  fund  belonged  to  the  mother.  It  is  there  held 
that  the  change  in  the  beneficiary  named  in  a  benefit 
certificate  must,  even  where  the  question  arises 
upon  a  bill  of  interpleader,  filed  by  the  society, 
be  made  in  the  manner  provided  by  the  certificate; 
one  of  the  several  exceptions  to  the  rule  being  in  cases 
where  it  is  beyond  the  power  of  the  insured  to  comply 
with  the  regulations.  The  master  found  in  this  case 
that  the  insured  was  unable  to  pay  the  sum  that  he 
supposed  necessary  to  procure  the  change.  It  ap- 
peared in  the  Gordon  case,  supra,  that  the  society  had 
recognized'  the  beneficiary  named  in  the  certificate, 
and  made  him  an  advance  payment.  But  if  we  assume 
the  law  as  stated  in  the  Gordon  case,  and  if  none  of 
the  above  mentioned  distinguishing  features  are  sufli- 
cient  to  take  this  case  out  of  the  rule  there  announced, 
still  we  are  of  the  opinion  that  because  the  certificate 
was  first  taken  in  the  name  of  the  mother  for  the  benefit 
of  the  wife,  and  the  mother  was  probably  then  aware 
of  that  fact,  and  acquiesced  in  the  arrangem^it,  and 
certainly  got  possession  of  the  certificate  under  the 
promise  that  she  would  collect  the  proceeds  and  pay 
them  to  the  wife,  she  was  in  the  attitude  of  a  trustee 
for  the  wife,  under  a  duty  to  execute  the  trust,  and 
that  these  considerations  distinguished  the  two  cases. 
It  is  said  by  the  same  court,  in  an  opinion  by  the  same 
judge,  quoting  authorities,  that  beneficial  interests  in 
benefit  certificates  may  be  transferred  in  equity,  and 
courts  of  equity  will  protect  equitable  beneficial  inter- 
ests.   Conner  v.  Conner,  145  111.  App.  606. 

We  are  of  the  opinion  that  the  court  erred  in  de- 
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creeing  the  money  to  be  paid  to  Mary  J.  Nyquist,  the 
appellee,  and  that  it  should  have  been  ordered  paid 
to  Jennie  Nyquist,  the  appellant,  with  the  exception 
of  court  costs  to  be  paid  from  the  fund,  which  the  de- 
cree finds  were  ordered  so  paid  by  agreement  of  par- 
ties. The  decree  is  reversed  and  the  cause  remanded 
with  directions  to  enter  a  decree  finding  that  the  fund 
belongs  to  and  ordering  its  payment  to  Jennie  Ny- 
quist, subject  to  payment  of  costs. 

Reversed  and  remanded  with  directions. 


Lettle  B.  Atkinson,  Appellee,  t.  National  Council  of 
Knights  and  Ladies  of  Security,  Appellant. 

Gen.  No.  6,045. 

1.  Insubancs,  9  336* — when  insurer  cannot  dispute  truthfulness 
of  statements  inserted  in  application  hy  agent  An  insurance  com- 
puy  cannot  dispute  the  truthfulness  of  statements  in  an  applica- 
tion for  insurance,  notwithstanding  that  they  are  expressly  made 
warranties  and  representations  as  the  basis  for  the  issuance  of  a 
policy,  which  were  inserted  hy  its  agents  without  fraud  or  collusion 
on  the  part  of  the  applicant 

2.  INSUBAIVCB,  S  338* — who  agent  within  rule  binding  insurer  hy 
false  statements  inserted  in  application  by  agent.  A  regular  exam- 
ining physician  for  an  insurance  order  and  a  local  body  thereof, 
held  agents  of  the  supreme  body  in  obtaining  an  application  for 
insurance,  in  which,  without  fraud  or  collusion  on  the  part  of  the 
applicant,  they  inserted  false  statements  as  to  his  health  and 
family  history. 

3.  Insubance,  §  338* — when  insurer  estopped  by  false  statements 
as  to  health  of  assured  inserted  in  application  hy  medical  examiner. 
Where  an  agent  of  an  insurance  society  together  with  its  regular 
eiamlning  physician,  with  full  knowledge  of  all  the  facts,  falsely 
stated  in  an  application  for  insurance,  without  fraud  or  collusion  on 
the  part  of  the  applicant,  that  he  was  in  good  health,  that  he  had 
not  received  medical  treatment  during  the  preceding  five  years,  or 
tabmitted  to  sorgical  operations,  and  that  his  father  died  of  appendi- 


*Se«  nUiMiU  Notes  Digett,  VoU.  XI  to  XV,  and  Comulatlvo  Quarterly,  mjho 
topic  and  >ection  iiamber. 
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citls  when  in  fact  lie  had  consumption,  held  to  estop  the  insurer 
from  asserting  the  falsity  of  the  statements,  notwithstanding  that 
the  applicant  had  previously  been  operated  on  for  the  removal  of 
a  growth  from  his  head  and  contemplated  a  second  operation  there- 
for at  the  date  of  the  application,  which  was  performed  before 
the  delivery  of  the  policy,  and  which  subsequently  developed  into 
a  cancer  which  caused  his  death. 

4.  Insurance,  9  704* — when  error  in  sustaining  demurrer  to  an- 
swer alleging  false  warranties  and  representations  in  application 
cured  ty  instructions.  The  fact  that  a  demurrer  was  sustained  to 
an  answer  in  an  action  on  a  policy  of  insurance,  alleging  the  falsity 
of  warranties  and  representations  in  the  application  therefor,  held 
not  prejudicial  to  the  defendant,  where  the  latter  was  given  the 
full  benefit  of  such  answer  by  an  instruction  to  the  effect  that 
the  plaintifT  could  not  recover  if  his  answers  were  not  true,  un- 
less the  defendant's  agents  were  aware  of  their  falsity  at  the  time 
they  were  made. 

5.  Trial,  9  113* — when  right  to  make  opening  and  closing  argu- 
ment waived  hy  defendant.  The  denial  of  a  motion  to  permit  the 
defendant  to  make  the  opening  and  closing  argument  to  the  Jury 
in  an  action  on  a  policy  of  life  insurance,  held  not  erroneous  where 
the  defendant,  by  its  conduct  at  the  trial,  left  It  to  the  plaintiff 
to  open  the  case  in  introducing  evidence. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the  Hon. 
Richard  S.  Fabrand,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  AjSlrmed.  Opinion  filed  March  9,  1915.  Certi- 
orari denied  by  Supreme  Court  (making  opinion  final). 

A.  W.  Fulton  and  B.  R.  Tiffany,  for  appellant. 

Louis  H.  Bubbell  and  Habold  D.  Jambs,  for  appel- 
lee. 

Mb.  Pbesiding  Justice  Cabnes  delivered  the  opinion 
of  the  court. 

Eugene  M.  Atkinson,  twenty-nine  years  old,  the  hus- 
band of  Lettie  B.  Atkinson,  the  appellee,  at  the  in- 
stance of  T.  F.  Barto,  district  manager  of  appellant, 
National  Council  of  the  Knights  and  Ladies  of  Secur- 
ity, applied  for  membership  in  the  Freeport  Council 
of  that  order,  and  was  afterwards  examined  by  Dr. 

•See  IllinoU  Notes  Direct,  Tols.  XI  to  XT,  and  CnmnlatiTo  Qiwrtorlj, 
topic  and  section  number. 
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H.  D.  Wilson,  an  examining  physician  for  appellant, 
February  12,  1911.  A  written  application  for  a  bene- 
ficiary certificate  containing  a  great  number  of  ques- 
tions and  answers  as  to  the  health  and  family  history 
of  the  applicant  was  filled  out  by  Dr.  Wilson  and 
signed  by  Atkinson.  The  certificate  in  which  appel- 
lee was  named  as  beneficiary,  issued,  and  was  deliv- 
ered to  the  applicant  by  Barto  March  4,  1911.  The 
insured  died  of  cancer  January  18,  1912.  Proof  of 
death  was  duly  made  and  payment  refused.  The 
amount  stipulated  in  the  contract  was  $2,000,  with 
certain  provisions  for  deductions,  and  it  is  agreed  that 
the  amount  due,  if  anything,  was  $1,541.  This  action 
was  brought  to  recover  that  amount,  and  defended 
on  the  ground  that  there  were  false  statements  in  the 
appUcation  barring  all  right  of  recovery,  to  which  de- 
fense the  plaintiff  answered  that  the  examining  physi- 
cian was  responsible  for  the  alleged  false  answers  and 
that  the  truth  as  to  the  matters  about  which  those 
statements  were  made  was  known  to  appellant  when 
it  issued  the  certificate,  and  therefore  it  is  estopped 
from  making  that  defense.  A  jury  trial  resulted  in 
a  judgment  for  the  full  amount  claimed,  from  which 
judgment  this  appeal  is  prosecuted. 

There  was  evidence  tending  to  show  that  the  father 
of  the  insured  died  of  consumption;  and  there  is  no 
question  but  the  insured  had  a  bunch  on  his  head  that 
had  been  removed  by  surgeons  before  the  date  of  the 
application,  and  there  was  an  open  sore  on  his  head 
at  the  time ;  that  there  was  another  operation  on  the 
day  that  the  certificate  was  delivered  to  him,  and  that 
this  sore  developed  into  the  cancer  that  caused  his 
death,  or  perhaps  more  properly  speaking,  furnished 
the  soil  for  that  cancer. 

In  the  application  the  cause  of  death  of  the  father 
of  applicant  is  written  **  appendicitis. ' '  The  answer 
'*No"  was  written  after  the  question:  **Have  either 
of  your  parents,  your  wife,  or  husband,  children  or  any 
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of  your  uncles,  aunts,  brothers  or  sisters,  or  any  other 
blood  relative  been  afflicted  with  Consumption,  Scro- 
fula, Cancer,  Insanity,  Epilepsy,  Gout,  Bheumatisin, 
or  any  other  hereditary  disease  T '  * 
Question  10  of  its  answers  was  as  follows : 
**Have  you  now  or  have  you  ever  had  any  of  the 
following  diseases  or  symptoms  of  any  disease  of  the 
following  named  organs  I  (Answer  yes  or  no  to  each :) 
Bronchitis,  no;  Cough  (habitual),  no;  Consumption, 
no;  Dropsy,  no;  Diarrhoea  (chronic),  no;  Enlarged 
glands,  no;  Fistula,  no;  Lungs  (diseases  of),  no;  Open 
sores,  no ;  Pleurisy,  no ;  Palpitation  of  the  Heart,  no ; 
Pneumonia,  no ;  Sunstroke,  no ;  Skin  Disease,  no ;  Tu- 
mors of  any  kind,  no ;  Typhoid  Fever,  no ;  Veins  (dis- 
eases of),  no;  Varicose  Veins,  no/' 
The  answer  **No"  was  written  to  the  question: 

''Have  you  had  any  illness,  constitutional  diseases 
or  injury  during  the  past  five  years  requiring  the  serv- 
ices of  a  physician  or  surgeon!" 

And  the  following  question  was  also  answered 
'*No:'' 

''Have  you  undergone  any  surgical  operation,  or 
have  you  any  bodily  malformation  or  weakness  f 

It  was  provided  in  the  beneficiary  certificate  that  the 

application  was  made  a  part  thereof  and  that  each 
and  every  part  should  be  held  to  be  a  strict  warranty 
the  same  as  if  fully  set  forth  in  the  certificate.  And 
that: 

"If  said  application  •  •  •  shall  not  be  true  in 
each  and  every  part  thereof,  then  this  Beneficiary 
Certificate  shall  as  to  said  member,  or  said  member's 
beneficiary,  be  absolutely  null  and  void." 

The  evidence  as  to  the  application  of  the  insured 
for  admission  into  the  Council  and  for  a  beneficiary 
certificate,  introduced  by  plaintiff,  is  in  substance,  that 
before  the  application  in  question  appellee  was  a  mem- 
ber of  the  Council  and  T.  F.  Barto  was  connected  with 
appellant  as  district  manager,  with  duties  to  appoint 
local  deputies  and  to  assist  them  and  to  assist  the 
members  in  securing  business  and  to  deliver  policies 
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under  special  dispensation,  which  meant  to  deliver 
them  to  traveling  men  that  are  not  at  home  regularly, 
or  to  any  applicant  where  it  would  be  inconvenient  for 
him  to  attend  the  council  meeting  (this  is  Mr.  Barto's 
description  of  his  ofiBce  and  duties  stated  by  him  as 
witness  for  appellant).  He  asked  why  the  husband  of 
appellee  did  not  apply  for  membership,  and  was  told 
by  members  of  the  council  that  he  had  a  growth  on 
the  back  of  his  head ;  that  it  had  been  operated  upon 
twice  and  another  operation  was  intended,  therefore 
he  supposed  he  could  not  be  admitted  to  the  order. 
Barto  then  saw  Atkinson,  who  was  apparently  in  good 
health,  and  told  him  he  was  a  proper  subject  for  in- 
surance and  wrote  an  application  for  membership  in 
the  Council  and  signed  Atkinson's  name  to  it.  This 
wag  favorably  acted  upon  and  Barto  sent  Dr.  Wilson 
to  examine  Atkinson  at  his  home,  which  was  done  in 
the  presence  of  his  wife,  the  appellee.  The  doctor  was 
there  told  of  the  growth  on  the  head  and  of  the  oper- 
ations upon  it  and  concluded  it  was  an  innocent  growth 
that  did  not  amount  to  much  (and  this  seems  to  have 
been  the  opinion  of  other  doctors  who  had  seen  it  be- 
fore that  time),  and  wrote  the  answers  in  the  appli- 
cation before  quoted.  He  was  told  by  the  applicant 
that  he  was  fifteen  years  old  when  his  father  died,  that 
he  did  not  know  what  he  died  of,  but  it  was  said  to  be 
a  complication  of  diseases,  whereupon  the  doctor  wrote 
** appendicitis/'  in  the  blank  left  for  the  name  of  the 
disease ;  and  while  the  evidence  makes  it  probable  that 
he  died  of  consumption,  it  also  appears  that  the  fact 
was  not  generally  understood  in  his  family;  that  he 
was  a  frail  man,  and  the  *' complication  of  diseases" 
theory  was  adopted  by  some  if  not  all  of  his  relatives 
and  friends,  and  that  his  son,  the  insured,  was  not 
living  at  home  at  the  time  of  his  death.  The  doctor 
asked  some  other  questions  of  the  applicant,  and  said 
he  skipped  some  that  were  printed  in  the  blank,  because 
they  were  of  no  consequence,  and  having  filled  in  all 
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the  blanks  of  the  application,  told  Atkinson  to  sign  it. 
which  he  did  without  reading  it.  He  sent  a  statement 
of  his  own  medical  examination  to  the  company  in 
which  he  certified  that  he  made  a  thorough  physical 
examination  of  the  applicant,  and  his  statements  as 
to  bodily  conditions  are  in  accordance  with  those  in 
the  application.  Atkinson  was  accepted,  and  the  certif- 
icate issued  and  Barto,  as  a  part  of  his  duties  as  agent 
of  appellant,  took  it  to  A&inson's  home,  where  he 
found  him  with  his  head  bandaged,  and  asked  what 
was  the  matter,  and  Atkinson  replied  that  he  had  an- 
other operation  that  day  to  remove  the  gi;*owth  on  his 
head,  Barto  said  that  he  would  soon  be  well,  and 
delivered  the  certificate.  Appellant  collected  and  re- 
tained dues  and  assessments  provided  in  the  contract 
up  to  the  time  of  the  death.  This  testimony  as  to  the 
acts  of  Mr.  Barto  and  Dr.  Wilson  is  in  great  part  de- 
nied by  them;  but  the  question  was  fairly  put  to  the 
jury  and  they  apparently  believed  the  plaintiff's  wit- 
nesses. It  is  quite  clear  that  no  one  supposed  the 
growth  was  malignant  at  the  time  of  the  application, 
and  the  jury  may  well  have  concluded  that  the  doctor 
thought  it  a  trifling  matter,  not  worthy  of  notice,  and 
its  former  removals  not  of  enough  importance  to  be 
dignified  by  the  name  of  surgical  operations,  and  that 
he  wrote  the  answers  in  good  faith;  and  even  if  the 
applicant  had  known  what  answers  were  written  he 
might  with  the  greatest  honesty  and  average  intelli- 
gence not  have  known  they  were  wrong.  There  were 
many  questions  in  the  application  that  intelligent  lay- 
men could  not  answer  without  the  advice  of  a  physi- 
cian, and  some  of  them  that  skilful  physicians  would 
no  doubt  not  agree  in  their  answers.  For  instance, 
in  the  above  quoted  questions,  the  applicant  was  re- 
quired to  answer  **Yes"  or  **No,"  whether  any  of  his 
blood  relation  had  been  afflicted  with  consumption,  can- 
cer, scrofula,  etc.,  or  any  other  hereditary  disease.  It 
is  common  knowledge  that  post-mortem  examinations 
disclose  tuberculosis  scars  in  the  lungs  of  many  persons 
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who  were  never  suspected  of  being  afflicted  with  con- 
sumption, and  that  many  people  have  died  of  internal 
cancer  that  only  a  post-mortem  would  reveal.  Lay- 
men have  sores  and  talk  about  scrofula,  which  may  or 
may  not  be  that  disease ;  and  the  doctors  disagree  as 
to  what  diseases  are  hereditary,  and  very  few  laymen 
understand  what  is  meant  by  the  word  **  hereditary " 
as  applied  to  disease.  Again  the  applicant  was  re- 
quired to  answer  **Yes"  or  *'No,"  not  merely  whether 
he  had,  or  ever  had,  numerous  diseases  named,  but 
also  whether  he  had,  or  ever  had,  symptoms  of  any 
disease  of  the  lungs,  heart  or  veins.  Who  knows  what ' 
those  symptoms  are!  It  is  doubtful  whether  the 
most  learned  physician  could  accurately  answer  the 
questions  by  ^^Yes"  or  **No.''  In  the  case  of  any  ap- 
plicant for  insurance,  the  answer  to  many  of  the  ques- 
tions on  the  doctrine  of  chances  would  be  **Yes."  Yet 
it  is  Ukely  that  such  an  answer  would  prevent  insur- 
ance. To  assume  that  insurance  companies  soliciting 
insurance  expect  answers  to  such  questions  to  be  ac- 
curate, and  that  any  mistake  or  misstatement,  whether 
knowingly  made  or  not,  material  to  the  risk  or  not, 
should  furnish  an  absolute  defense  to  a  suit  on  the 
contract,  leads  to  manifest  absurdities  and  a  violation 
of  the  rules  of  common  sense  and  common  honesty  that 
are  presumed  to  govern  mankind  in  their  dealings  with 
each  other.  Courts  have  seldom  permitted  an  extreme 
appUcation  of  that  doctrine.  Berner  v.  Brotherhood 
of  American  Yoemen,  154  111.  App.  27,  and  authorities 
there  cited  and  discussed. 

It  has  thus  become  a  general  rule  of  law  that  an  in- 
surance company  cannot  dispute  the  truthfulness  of 
false  statements  written  in  the  application  for  insur- 
ance by  its  agent  without  fraud  or  collusion  on  the  part 
of  the  applicant,  even  though  such  statements  are  ex- 
pressly made  warranties  on  the  basis  of  which  the 
poUcy  is  issued.  25  Cyc.  SQS;  Provident  Sav.  Life 
Assur.  Society  v.  Cannon,  201  lU.  260;  Johnson  v. 
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Royai  Neighbors  of  America,  253  HI.  570;  Turner  v. 
Modern  Woodmen  of  America,  186  HL  App.  404.  We 
said  in  the  Turner  case,  supra:  ** Under  the  rules  of 
law  prevailing  in  this  State,  the  regular  examining 
physician  of  such  a  society  is  the  agent  of  the  society, 
and  the  society  is  bound  by  his  acts  within  the  scope 
of  his  authority,  notwithste.nding  an  express  stipula- 
tion in  the  application  that  the  applicant  makes  ^'^m 
his  agenf  The  record  shows  that  Dr.  Wilson  was 
a  regular  examining  physician  of  appellant  and  we 
think,  under  the  authority  of  Johnson  v.  Royal  Neigh- 
bors of  America,  supra,  T.  F.  Barto  must  also  be  held 
to  have  acted  as  an  agent  of  appellant  in  what  he  did 
in  the  matter.  The  Council  was  an  agent  of  appellant 
in  making  this  insurance  contract  {Turner  v.  Modem 
Woodmen  of  America,  supra) ;  and  the  evidence  tends 
to  show  that  it  had  knowledge  of  the  physical  condi- 
tion of  the  insured  at  the  time  the  certificate  wag 
issued,  and  afterwards  when  dues  and  assessments 
were  collected. 

We  are  of  the  opinion  that  under  the  authority  of 
Dromgold  v.  Royal  Neighbors  of  America,  261  lU.  60, 
and  the  cases  there  cited,  the  agents  of  appellant,  act- 
ing in  the  matter  of  this  contract  of  insurance  and  in 
the  collection  of  assessments  and  dues  thereon,  were 
acting  sufficiently  within  the  scope  of  their  authority 
to,  by  their  acts,  heretofore  recited,  estop  appellant 
from  availing  itself  of  the  defense  attempted  in  this 
suit;  and  that  this  is  true  whether  or  not  we  regard 
the  local  council  as  having  sufficient  knowledge  of  the 
facts  to  make  its  acts,  as  a  body,  binding  on  appellant 
as  an  estoppel. 

There  is  much  controversy  in  the  arguments  hei'e 
whether  the  statements  in  the  application  are  warran- 
ties or  representations;  the  practical  difference  being 
that  if  warranties,  it  is  unimportant  whether  or  not 
they  are  material  to  the  risk.  Appellant  pleaded  these 
answers,  in  different  pleas,  as  warranties  and  as  rep- 
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resentationS)  and  the  court  sustained  demurrers  to 
those  pleas  in  which  they  were  relied  on  as  warranties, 
and  error  is  assigned  on  his  action  in  so  doing.    But 
in  his  instructions  to  the  jury  he  told  them  if  the  an- 
swers were  not  true  no  recovery  could  be  had  on  the 
certificate  and  they  must  find  for  the  defendant,  un- 
less they  further  believe  from  the  evidence  that  at 
the  time  of  making  said  application  the  company  or  its 
agent  or  agents  had  knowledge  of  the  facts  concerning 
which  the  answers  were  made.    Even  if  the  answers  in 
question  should  be  held  warranties,  the  court  in  in- 
structing the  jury,  in  substance,  that  they  were  ma- 
terial to  the  risk  and  required  as  strict  proof  as  if 
they  were  warranties,  gave  appellant  all  the  substan- 
tial advantage  in  the  trial  of  the  case  it  would  have 
obtained  had  the  ruling  been  otherwise  on  the  demur- 
rer to  its  pleas ;  at  least  the  error,  if  any,  was  not  of 
•sufficient  importance  to  warrant  a  reversal  on  that 
ground. 

At  the  close  of  all  the  evidence  the  defendant  asked 
to  open  and  close  the  argument  to  the  jury,  and  assigns 
error  that  the  court  refused  that  request.  It  had  ad- 
mitted before  the  introduction  of  evidence  *'that  the 
plaintiff  has  a  prima  facie  case,  and  all  they  need  to 
do  in  the  first  instance  is  to  introduce  the  contract  of 
insurance  and  proof  of  loss.'*  This  left  appellee  to 
open  the  case  in  introduction  of  evidence,  which  she 
did;  and  whether  under  the  pleadings  she  was  com- 
pelled to  do  so  or  not,  appellant  cannot  complain  that 
the  court  at  its  suggestion  treated  the  issues  as  re- 
quiring proof  in  the  first  instance  by  the  plaintiff ;  and 
having  conducted  the  trial  on  that  theory  to  the  close 
of  the  evidence,  it  was  not  error  to  refuse  the  request. 
38  Cyc  1304. 

We  find  no  substantial  error  in  the  introduction  or 
rejection  of  evidence,  or  in  giving,  refusing  or  modi- 
fying instinctions.  There  was  conflict  of  evidence  on 
material  facts,  but  no  preponderance  in  favor  of  ap- 


224  Appellate  Courts  of  Illinois. 

O'Grady  v.  Chicago  ft  JoUet  Electric  Ry.  Co.,  193  111.  App.  224. 

pellant  that  warrants  this  court  in  reversing  the  judg- 
ment on  the  ground  that  the  verdict  was  against  the 
evidence. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment is  a£Srmed« 

Affirmed. 


Anthony  O'Orady,  Appellee,  t.  Chicago  ft  Joliet  Elee- 
tric  Hallway  Company,  Appellant. 

Oen.  No.  6,050.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Dobrancx 
DiBELL,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  with  finding  of  facts.    Opinion  filed  March  9,  1916. 

Statement  of  the  Case. 

Action  by  Anthony  0 'Grady,  plaintiflF,  against  Chi- 
cago &  Joliet  Electric  Railway  Company,  defendant, 
to  recover  damages  for  injuries  sustained  by  being 
struck  by  a  car  operated  by  defendant.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

The  facts  disclosed  by  the  evidence  are  that  defend- 
ant operates  a  street  car  line  extending  westerly  from 
the  business  portion  of  Joliet  to  and  beyond  the  city 
limits.  It  is  on  McDonough  street  where  it  crosses 
Raynor  avenue  at  about  right  angles  near  the  out- 
skirt  of  the  city;  and  there  is  a  turnout  or  passing 
track  365  feet  long,  constructed  in  the  usual  manner, 
extending  each  way  from  Raynor  avenue.  In  passing, 
the  cars  turn  to  the  right,  westbound  cars  using  the 
north  track  and  eastbound  cars  the  south  track.  The 
cars  stop  at  the  far  side  of  the  street  to  receive  and 
discharge  passengers.  A  westbound  car  would,  under 
the  practice,  stop  at  the  west  side  of  Raynor  avenne 
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for  that  purpose.  Plaintiff,  a  man  about  seventy- 
eight  years  old,  was  in  the  evening  of  May  26,  1912, 
a  passenger  on  a  car  going  west  on  McDonough  street, 
and  wished  to  alight  at  Raynor  avenue,  and 
so  informed  the  conductor.  Plaintiff  claims  that  the 
car  did  not  stop  at  Raynor  avenue,  but  did  stop  about 
150  feet  west  of  the  avenue,  and  that  he  got  off  the 
car  there,  which  was  on  the  north  track,  and  went 
around"  the  east  end  of  the  car  towards  the  south,  and 
in  doing  so  got  onto  the  south  track  and  was  struck 
by  an  eastbound  car  that  was  running  without  signal 
or  warning,  and  dragged  back  the  whole  distance  of 
the  avenue,  about  150  feet,  and  received  injuries  to 
his  face,  causing  profuse  bleeding,  and  to  his  clothing. 
Defendant  admits  the  request  to  stop  at  the  avenue, 
and  that  plaintiff  was  injured,  but  claims  that  the  con- 
ductor before  reaching  the  avenue  gave  the  signal,  one 
bell,  that  would  warn  the  motorman  to  stop  at  the 
far  side  of  the  avenue;  that  plaintiff  came  out  and 
stood  on  the  back  platform  with  him  and  a  passenger 
named  Calkins,  and  when  the  car  was  within  fifty  to 
seventy-five  feet  of  the  east  line  of  the. avenue,  and 
miming  four  to  six  miles  an  hour,  plaintiff  got  off  and 
fell  upon  the  street  in  so  doing;  that  the  conductor 
then  gave  the  emergency  stop  signal,  three  bells,  and 
the  car  was  stopped  at  the  east  line  of  the  avenue; 
that  there  was  another  car,  eastbound,  standing  still 
at  the  time  on  the  south  track  near  the  west  end  of 
the  passing,  track,  about  seventy-five  feet  west  of  the 
avenue. 

Plaintiff  called  at  a  witness  Mabel  Palmer,  a  young 
lady  who  was  walking  west  on  McDonough  street. 
She  had  come  onto  McDonough  street  from  the  next 
street  east  from  Raynor  avenue  and  says  as  she  ap- 
proached Raynor  avenue  she  saw  two  cars  standing 
on  McDonough  street,  one  just  east  of  the  avenue  and 
the  other  about  half  a  block  west  of  the  avenue.  She 
saw  a  number  of  people  near  the  east  end  of  the 
avenue,  and  on  reaching  the  place  saw  plaintiff  with 
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his  face  bleeding  and  people  brushing  off  his  clothes. 
She  is  quite  sure  that  the  car  she  speaks  of,  near  which 
plaintiff  was,  east  of  the  avenue,  was  on  the  south 
track.  By  way  of  impeaching  her  testimony  it  was 
proven  by  the  court  reporter  that  took  her  testimony 
at  the  former  trial,  that  she  then  said  that  she  did  not 
notice  which  track  that  car  was  on.  This  is  all  the 
testimony  introduced  by  plaintiff  showing  or  tending 
to  show  that  he  was  struck  by  an  eastboimd  car  and 
dragged  back  to  the  avenue. 

Defendant  introduced  as  witnesses  the  conductor 
and  motorman  of  the  car  on  which  plaintiff  was  riding, 
and  the  passenger  Calkins  who  was  on  the  back  plat- 
form of  that  car.  The  conductor  and  Calkins  both 
testify  that  plaintiff  stepped  off  the  car  while  it  was 
running  and  before  it  reached  Raynor  avenue  and  fell 
in  so  doing.  The  motorman  testified  that  he  first  got 
the  one-bell  signal  before  reaching  the  avenue,  which 
meant  that  he  was  to  stop  on  the  far  side  of  the  avenue ; 
that  before  he  reached  the  avenue  he  got  the  three- 
bell  signal,  which  meant  to  stop  at  once ;  that  he  suc- 
ceeded in  stopping  with  the  front  end  of  his  car  about 
even  with  the  east  line  of  the  avenue;  that  he  went 
back  and  saw  the  conductor  raising  plaintiff  from  the 
ground.  The  conductor  and  motorman  of  the  car 
standing  west  of  the  avenue  testify  that  their  car  was 
on  the  south  track  about  75  feet  west  of  the  avenue 
waiting  for  the  other  car  to  pass.  The  conductor  went 
to  the  westbound  car  which  was  standing  just  east  of 
the  avenue  and  found  plaintiff  there  with  these  people 
around  him.  They  both  say  their  car  struck  no  one 
and  injured  no  one.  Two  or  three  of  these  witnesses 
say  that  plaintiff  said  he  was  an  old  railroad  man  and 
thought  he  could  get  off,  which  statement  he  denies. 

E.  Meebs,  for  appellant. 

F.  A.  HoovBB,  for  appellee ;  Lagobb  &  Blatt,  of  coun- 
sel. 
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Miu  Pbesidino  Jusiicb  Cabnbs  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

HAMgiM^^  I  475* — when  evidence  ineujfflcient  to  tuppari  verdict  in 
Ktion  for  injury  to  pasaenger,  EMdence  examined  In  action  to  re- 
cover for  injuries  to  passenger  while  alighting  and  held  Insufficient 
to  support  yerdict  for  plaintiff. 


A.  Sflyer^  Plaintiff  tn  Error,  y.  Chicago  &  Northwest- 
ern Kailway  Company,  Defendant  in  Error. 

Oen.  No.  6,979;    (Not  to  be  reported  in  fnlL) 

Error  to  the  Circuit  Court  of  Boone  county;  the  Hon.  Chables 
H.  DowELLT,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1914.    Reyersed  and  remanded.    Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Action  brought  by  A.  Silver  against  the  Chicago  & 
Northwestern  Railway  Company  for  the  destruction 
of  sheds  adjoining  a  street  in  the  city  of  Belvidere,  on 
which  the  defendant  maintained  switch  tracks.  From 
a  judgment  in  favor  of  the  defendant,  the  plaintiff  ap- 
peals. 

The  evidence  for  plaintiff  showed  that  in  the  after- 
noon of  April  13,  1912,  the  sheds  caught  fire  and  that 
the  plaintiff's  property  was  thereby  injured;  that 
shortly  before  the  fire  a  switch  engine  had  passed  back 
and  forth  on  the  street  within  a  few  feet  from  the 
sheds,  hauling  or  pushing  some  freight  cars ;  that  the 
engine  was  laboring  heavily,  with  its  wheels  slipping, 
and  that  sparks  were  thrown  therefrom  onto  the  roof 
of  and  set  fire  to  the  sheds. 

•lee  BUmU  N«tea  DIiimI,  yols.  XI  to  ILV,  and  CiimatotiT»  Ourtorly, 
topic  and  aectloii  munber. 
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Defendant's  evidence  tended  to  show  that,  in  doing 
its  switching  on  the  day  of  the  fire,  the  engine  hi 
question  did  not  go  near  the  plaintiff's  property;  and 
also  that  a  gale  of  wind  was  blowing  from  a  direc- 
tion which  would  in  any  event  have  prevented  sparks 
from  the  engine  being  carried  in  that  direction;  that 
the  engine  was  properly  equipped,  and  that  it  was 
operated  by  a  competent  engineer.  There  was  proof 
that  this  switch  engine,  drawing  comparatively  light 
loads,  had  thrown  hot  sparks  a  number  of  times  with- 
in a  few  weeks  before  and  shortly  after  the  fire. 

W.  C.  De  Wolf  and  Chables  W.  Fesouson,  for  plain- 
tiff in  error. 

John  A.  Bussell,  for  defendant  in  error. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

1.  Railboads,  9  941* — instruction  as  to  burden  of  ahovHng  that 
lire  was  caused  J>y  locomotive.  An  instruction  in  an  action  against 
a  railroad  company  for  the  destruction  of  property  by  fire,  caused 
by  sparks  from  a  locomotive,  which  places  the  burden  of  proof  on 
the  plaintiff  to  show  not  only  that  the  fire  was  caused  by  the  de- 
fendant, but  also  that  either  the  engine  was  not  in  a  reasonably 
safe  condition  or  was  not  managed  with  reasonable  care  and  skill, 
deprives  the  plaintiff  of  the  benefit  of  the  Act  of  1869  (J.  ft  A. 
IF  8891)  declaring  that  the  fact  that  a  fire  was  started  by  a  locomotive 
shall  be  taken  as  full  prima  facie  evidence  to  charge  the  defendant 
with  negligence. 

2.  Rauaoads,  9  941* — instruction  as  to  sufficiency  of  evidence  to 
show  that  fire  was  set  by  sparks  from  locomotive.  An  instruction 
in  an  action  against  a  railroad  company  for  the  destruction  of  prop- 
erty by  a  fire  caused  by  sparks  from  a  locomotive,  that  there  was 
no  proof  that  the  engine  in  question  was  not  provided  with  the 
most  approved  spark  arrester,  or  that  the  engine  and  its  appliances 
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were  not  in  good  condition,  or  that  it  was  not  handled  by  a  compe- 
tent engineer,  held  not  sustained  by  the  evidence. 

3.  Rauboadb,  §  932* — sufficiency  of  evidence  to  show  tftat  fire 
viu  set  hy  sparks  from  locomotive.  The  evidence  in  an  action 
against  a  railroad  company  for  the  destruction  of  property  by  fire 
caused  by  sparks  from  a  locomotive,  held  sufficient  to  show  that  the 
engine  in  question  had  emitted  sparks  when  drawing  comparatively 
light  loads,  both  before  and  after  the  fire. 


Oerman  IiiTestmeiit  &  Seeurities  Company,  Appellant, 
T.  Bock  Falls  Manufacturing  Company,  Appellee. 

Gen.  No.  5,997. 

1.  Gabnibhmeivt,  §  153* — when  judgment  against  garnishee  har 
to  cHaim  of  third  person.  Where  a  garnishee,  although  disclosing 
that  an  indebtedness  was  claimed  by  a  third  person  as  assignee,  per- 
mitted a  judgment  to  be  taken  against  him  without  the  latter 
being  given  the  notice  required  by  section  9,  art.  IX,  ch.  79,  Rev.  St 
(J.  ft  A.  tH  6953,  6954),  and  thereafter  without  appealing,  the  gar- 
nishee paid  the  Judgment,  held  that  he  was  not  relieved  from  lia- 
bility to  the  assignee. 

2.  Sales,  §  33* — when  evidence  shows  fraud  which  prevents  title 
/fom  passing.  The  evidence  held  not  to  show  that  the  purchaser 
of  chattels  was  guilty  of  fraud  which  could  prevent  the  title  from 
passing. 

3.  Assignments,  9  11* — sufficiency  of  assignment  of  account  hy 
person  doing  J)usiness  in  corporate  name.  An  account  in  favor 
of  a  person  doing  business  in  a  corporate  name,  held  sufficiently 
assigned,  if  a  personal  assignment  was  necessary,  by  the  signature 
of  "Falls  City  Lumber  Company,  by  Charles  H.  Stotz." 

Appeal  from  the  City  Court  of  Sterling;  the  Hon.  Carl  E.  Sheldon, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1914. 
Rerersed  with  finding  of  facts.    Opinion  filed  March  9,  1915. 

J.  J.  LuDBNS,  for  appellant. 

A.  A.  WoLFERSPERGEB,  for  appellee. 


*8ee  nUnoU  Notes  Dtcest,  VoU.  XI  to  XV,  and  CumuUtlye  Quarterly,  same 
topic  and  Mctlon  number. 


230  Appejllate  Courts  op  Illinois. 

Qerman  Inv.  ft  S.  Co.  v.  Rock  Falls  Mfg.  Co.,  193  111.  App.  229. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

The  German  Investment  &  Securities  Company  sued 
the  Kock  Falls  Manufacturing  Company  before  a  jus- 
tice of  the  peace,  and  on  a  trial  had  a  judgment  for 
$166.63,  and  the  defendant  appealed  to  the  city  court 
of  Sterling,  where  there  was  a  trial  without  a  jury 
upon  a  stipulation  and  upon  certain  documentary  and 
oral  evidence,  and  there  was  a  finding  and  a  judgment 
for  defendant,  from  which  plaintiff  appeals. 

The  Whaley-Warren  Lumber  Company  of  Virginia 
sold  a  carload  of  lumber  to  the  Falls  City  Lumber 
Company  of  Louisville,  Kentucky,  and  the  latter  com- 
pany sold  said  carload  to  the  Rock  Falls  Manufactur- 
ing Company  of  Sterling,  in  Whiteside  county,  and 
the  Rock  Falls  Company  received  the  lumber.  The 
Falls  City  Lumber  Company  had  long  prior  thereto 
a  standing  written  contract  with  the  German  Invest- 
ment &  Securities  Company  of  Louisville,  Kentucky, 
by  which  the  securities  company  agreed  to  discount 
the  outstanding  accounts  of  the  Falls  City  Company 
at  certain  rates,  and,  pursuant  to  that  agreement,  the 
securities  company  discounted  this  account  which  the 
Falls  City  Lumber  Company  had  against  the  Rock  Falls 
Manufacturing  Company  for  this  carload  of  lumber 
and  four  other  bills,  and  the  Falls  City  company  duly 
assigned  said  accounts  to  the  securities  company  and 
was  paid  therefor.  Thereafter  there  was  correspond- 
ence between  the  securities  company  and  the  Rock 
Falls  company,  plaintiff  and  defendant  herein,  in 
which  the  defendant  was  fully  advised  of  said  assign- 
ment and  was  repeatedly  dunned  for  payment,  and 
defendant  asked  for  and  obtained  from  plaintiff  a 
slight  reduction  in  the  bill  because  of  an  alleged  short- 
age of  the  lumber  in  the  car.  Thereafter  the  Whaley- 
Warren  Lumber  Company  sued  the  Falls  City  Lumber 
Company  for  the  value  of  said  carload  of  lumber 
before  a  justice  of  the  peace  and  garnished  the  Rock 
Falls  company,  and  the  latter  appeared,  and  there 
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was  a  trial  and  a  judgment  in  favor  of  the  plaintiff 
for  the  price  of  said  carload  of  lumber  against  said 
garnishee,  the  defendant  herein,  and  it  paid  that  judg- 
ment. It  claims  that  that  payment  by  it  is  a  defense 
to  this  suit  by  the  securities  company. 

Sections  8  and  9  of  article  IX  of  chapter  79  of  the 
Revised  Statutes  (J.  &  A.  Iflf  6953,  6954)  relating  to 
justices  and  constables,  provides  that  if  it  appears 
that  any  choses  in  action,  credits  and  effects  in  the 
hands  of  a  garnishee  are  claimed  by  any  other  person 
by  force  of  an  assignment  from  the  defendant,  the  jus- 
tice shall  permit  such  claimant  to  appear  and  maintain 
his  right,  and  if  he  does  not  voluntarily  appear,  notice 
shall  be  issued  and  serv^ed  upon  him  in  such  manner 
as  the  justice  shall  direct ;  and  if  the  claimant  appears 
he  may  become  a  party  to  the  suit  and  may  allege  and 
prove  his  claim  to  the  property,  and  such  allegations 
shall  be  tried  and  determined ;  and  if  such  person,  so 
notified,  shall  fail  to  appear,  he  shall  be  concluded  by 
the  judgment.  Defendant  offered  the  transcript  of 
that  proceeding  in  evidence,  by  which  it  is  shown  that 
said  garnishee,  the  defendant  herein,  appeared  and 
answered  under  oath  that  it  was  indebted  to  said  Falls 
City  Lumber  Company  in  the  sum  of  $166.63,  and 
judgment  was  rendered  against  it.  The  transcript 
does  not  show  that  the  garnishee  informed  the  justice 
that  the  securities  company  claimed  this  account  by 
virtue  of  an  assignment  to  it.  It  introduced  oral  testi- 
mony on  the  present  trial  that  its  president  did  fully 
advise  the  justice  that  the  securities  company  claimed 
this  debt.  Appellant  contends  that  that  oral  testimony 
of  what  occurred  before  the  justice  was  incompetent. 
We  find  it  unnecessary  to  determine  that  question. 
If  the  transcript  is  the  only  evidence  of  what  there 
occurred,  then  the  garnishee  did  not  reveal  the  fact, 
known  to  it,  that  the  debt  was  claimed  by  another 
party  who  was  not  before  the  court,  and  the  defendant 
here  has  no  defense  to  this  suit.  We  will  however 
assume  that  that  evidence  was  competent.     It  then 
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became  the  duty  of  the  justice  to  cause  the  securities 
company  to  be  notified  of  the  pendency  of  that  suit 
before  proceeding  further.  No  such  notice  was  given 
and  the  securities  company  had  no  knowledge  of  that 
proceeding.  It  is  claimed  by  the  defendant  here  that, 
when  it  made  that  disclosure,  it  had  performed  its 
full  duty,  and  is  released  from  this  claim  by  that  judg- 
ment and  payment  thereof.  Hamburg-Bremen  Fire 
Ins.  Co.  V.  Kennedy,  57  111.  App.  136,  and  Chott  v. 
Tivoli  Amusement  Co.,  82  111.  App.  244,  are  relied 
upon  in  support  of  that  position.  In  those  cases  the 
garnishee  disclosed  the  names  of  other  claimants,  and 
they  were  not  notified  but  the  court  proceeded  to  judg- 
ment against  the  garnishee,  and  he  appealed,  and  it  was 
held  that  as  between  the  attaching  creditor  and  the 
garnishee,  the  latter  had  performed  his  duty  when 
he  disclosed  the  name  of  another  claimant,  and  that  the 
attaching  creditor  should  have  caused  a  notice  to  be 
given  to  the  claimant,  and  that  it  was  error  for  the 
justice  to  proceed  until  the  claimant  had  been  notified 
and  had' an  opportunity  to  appear,  and  that  the  justice 
could  not  properly  proceed  further  until  such  notice 
was  given.  Under  those  cases,  if  the  garnishee.  Rock 
Falls  Manufacturing  Company,  had  appealed,  it  would 
have  secured  a  reversal  of  that  judgment  against  it, 
and  an  order  notifying  the  securities  company  to  pre- 
sent its  claim  and  that  claim  would  then  have  been 
litigated  if  the  securities  company  appeared,  and  in 
any  event  the  garnishee  would  have  been  protected. 
The  case  is  no  different  from  what  it  would  be  if  a 
defendant  is  sued  by  one  of  two  persons  whom  he 
knows  claim  the  fund.  Undoubtedly  lie  must  either 
notify  the  other  claimant  to  appear  and  protect  his 
rights,  or  he  must  file  a  bill  of  interpleader.  If  he 
permits  one  of  two  claimants  to  proceed  to  judgment 
against  him  and  pays  the  judgment,  that  can  furnish 
him  no  defense  against  a  suit  by  the  other  claimant, 
and,  if  it  turns  out  that  the  other  claimant  is  the  one 
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whom  he  legally  owes,  he  is  liable  to  be  compelled  to 
pay  the  debt  the  second  time,  because  he  did  not  pro- 
tect himself  in  the  first  suit. 

It  is  argued  that  the  Falls  City  Lumber  Company 
obtamed  this  car  of  lumber  fraudulently  and  there- 
fore could  not  sell  it  to  the  Eock  Falls  Lumber  Com- 
pany, and  the  latter  would  not  owe  the  former 
therefor.  In  fact,  the  supposed  corporation,  Falls  City 
Lumber  Company,  had  never  been  organized,  but  C. 
H.  Stotz  was  doing  business  under  that  name,  but  ap- 
parently intending  to  organize  a  corporation  under 
that  name.  He  did  not  reveal  this  fact  to  the  Whaley- 
Warren  Lumber  Company  when  he  ordered  the  lum- 
ber. Stotz  had  been  doing  business  under  this  name 
for  several  years,  and  there  is  nothing  to  show  that  it 
was  for  the  purpose  of  defrauding  any  one.  There  is 
no  presumption  that  a  corporation  is  more  solvent 
than  an  individual.  In  the  first  letter  of  inquiry  about 
such  lumber,  the  Falls  City  Lumber  Company  said 
that  it  could  pay  for  each  car  by  draft  as  soon  as 
loaded.  Stotz  became  insolvent  more  than  a  month 
later,  but  this  does  not  prove  that  he  was  insolvent 
when  he  wrote  that  letter,  nor  that  he  could  not  pay 
by  draft  if  one  had  been  drawn  upon  him  when  the  car 
was  loaded.  The  seller  of  the  lumber  did  not  obtain 
any  financial  statement  of  the  buyer,-  and  did  not  take 
the  ordinary  precaution  of  sending  the  bill  of  lading 
with  a  draft  attached.  The  fact  that  the  officers  of  the 
selling  company  were  indignant  when  Stotz  afterwards 
became  insolvent  does  not  prove  that  any  condition 
existed  which  would  authorize  the  seller  to  rescind  the 
sale  for  fraud,  and  the  seller  did  not  attempt  to  re-  * 
scind  the  sale.  It  is  argued  also  that,  because  the  Falls 
City  Lumber  Company  was  not  a  corporation,  plain- 
tiff here  has  no  valid  assignment  of  the  account.  That 
assignment  is  signed  **  Falls  City  Lumber  Company, 
by  Chas.  H.  Stotz,''  so  that  if  a  personal  assignment 
was  needed  to  the  securities  company,  it  was  so  given. 
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Stotz  went  into  bankruptcy,  and  in  the  proceedings 
in  the  bankruptcy  court  certain  accounts,  including  the 
one  here  sued  upon,  were  held  to  be  the  property  of 
the  securities  company. 

As  the  case  was  tried  below  without  a  jury,  and  the 
amount  due,  if  there  was  a  right  of  action,  was  stipu- 
lated, we  see  no  reason  for  remanding  the  case.  The 
judgment  is  therefore  reversed  and  the  judgment  will 
be  entered  here  in  favor  of  the  appellant  against  the 
appellee  for  $166.63  and  costs.     Judgment  reversed. 

Reversed  ivith  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 
We  find  that  the  Rock  Falls  Manufacturing  Company 
is  indebted  to  the  German  Investment  &  Securities 
Company  in  the  sum  of  $166.63. 


Pasqnalli  Lolll,  Appellee,  t.  Spring  Yalley  Goal  Com- 
pany, Appellant. 

Gen.  No.  6,004.    (Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Spring  Valley;  the  Hon.  W.  H. 
Hawthorne,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Action  brought  by  Pasqualli  Lolli  against  the  Spring 
Valley  Coal  Company  for  injuries  sustained  by  the 
plaintiff  while  driving  a  trip  in  the  defendant 's  mine. 
From  a  verdict  and  judgment  in  favor  of  the  plaintiff, 
the  defendant  appeals. 

The  case  was  submitted  to  the  jury  on  counts  of  the 
declaration  alleging  a  wilful  violation  of  the  statute 
governing  mines  and  miners. 

The  accident  occurred  in  a  straight  entry  or  road- 
way which  slightly  inclined  inwardly  towards  the  face 
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of  the  mine.  '  At  the  time  the  plaintiff  was  driving  two 
mules  tandem  to  a  trip.    A  chain  extended  from  the 
center  of  the  forward  of  the  two  cars  comprising  the 
trip  to  the  center  of  a  butt  stick  which  was  about 
thirty-four  inches  in  length.     The  rear  mule  wore  a 
collar  and  hames,  with  tugs  extending  from  the  hames 
on  each  side  of  the  mule  to  the  ends  of  the  butt  stick, 
and  hooked   thereon.     The  front   car  was  partially 
loaded  with  props,  ^nd  several  men  were  in  the  car 
going  into  the  mine.    The  second  car  was  empty.    The 
plaintiff  occupied  the  usual  driver's  seat  on  the  left- 
hand  front  side  of  the  car,  with  his  legs  hanging  down 
in  front  of  the  car.    The  car  was  without  brakes  and 
the  plaintiff  did  not  have  sprags  with  which  to  check 
its  motion.    The  rails  were  forty-one  inches  apart.   At 
the  left-hand  side  of  the  entry  there  was  a  post  sup- 
porting the  roof,  about  twelve  inches  from  the  rail. 
At  this  point  the  rear  mule  turned  around  sideways 
with  his  rear  parts  to  the  left-hand  side.    The  plain- 
tiff claimed  that  the  left  end  of  the  butt  stick  caught 
on  the  post,  and  that  his  left  leg  was  caught  either 
between  the  butt  stick  and  the  car,  or  the  mule  and 
the  car,  or  both,  and  that  certain  bones  thereof  were 
broken.    The  plaintiff  claimecj  that  the  presence  of  the 
post  so  near  the  car  was  a  dangerous  condition,  while 
the  defendant  claimed  that  as  the  post  had  been  in  the 
same  place  for  three  or  four  years  actual  use  showed 
that  it  was  not  dangerous. 

The  second  count  of  the  plaintiff's  declaration 
charged  that  the  mine  manager  wilfully  violated  the 
statute  in  failing  to  have  the  roadway  at  that  place 
examined  by  a  certified  mine  examiner  at  the  times 
required  by  the  statute,  and  to  cause  the  examiner 
to  report  the  dangerous  condition  in  a  book  provided 
for  that  purpose,  before  the  men  were  permitted  to 
enter  the  mine  on  that  day.  The  third  count  charged 
that  the  mine  examiner  wilfully  failed  to  inspect  this 
roadway  and  to  observe  whether  there  were  dangerous 
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conditions ;  and  that  he  wilfully  failed  to  place  a  con- 
spicuous mark  at  the  place.  The  fourth  count  charged 
that  the  mine  examiner  wilfully  failed  to  make  a  record 
of  his  examination  in  a  book  kept  for  that  purpose; 
wilfully  failed  to  mention  in  said  record  the  dangerous 
condition  at  said  timber;  wilfully  failed  to  make  such 
record  that  morning  before  the  miners  were  permitted 
to  enter  the  mine;  wilfully  failed  to  take  possession 
of  the  plaintiff's  entrance  check  and  the  checks  of  all 
others  who  had  to  drive  trips  along  such  roadway,  and 
wilfully  failed  to  give  such  entrance  checks  to  the  mine 
manager  before  the  men  entered  the  mine  that  morn- 
ing. Each  count  charged  that  such  wilful  violations 
of  the  law  caused  or  substantially  contributed  to  the 
plaintiff's  injury. 

MoDouGALL,  Chapman  &  Bayne,  for  appellant ;  Mas- 
tin  &  Sherlock,  of  counsel. 

John  L.  Mubphy  and  Duncan  &  O'Conob,  for  ap- 
pellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mines  and  minerals,  §  86* — when  manager  may  not  rely  on  eay 
aminer'8  helief  in  safety  of  mine,  A  mining  company  cannot  escape 
liability  for  injuries  received  by  a  miner  from  a  dangerous  condi- 
tion in  a  mine,  because  the  mine  examiner  honestly  concluded  that 
a  condition  was  not  dangerous  which  was,  in  the  opinion  of  the 
court  and  jury,  in  fact  actually  dangerous. 

2.  Mines  and  minerals,  §  86* — when  question  whether  dangerous 
condition  exists  not  dependent  on  judgment  of  mine  examiner.  The 
question  whether  a  condition  in  a  mine  is  actually  dangerous  cannot 
depend  on  the  judgment  of  the  mine  examiner  or  experienced  miners 
so  as  to  relieve  a  mining  company  from  liability  for  injuries  to  a 
miner  from  a  condition  which,  in  the  opinion  of  the  court  or  jury, 
was  actually  dangerous. 

•See  Illinois  Notes  biffest,  Vols.  XI  to  XV,  and  CnmnlatlTe  Qnartorly, 
topic  and  section  number. 
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3.  Mines  and  Minerals,  S  185* — when  verdict  should  not  he  di- 
rected for  plaintiff  in  action  for  injury  to  miner.  An  instruction  in 
an  action  for  Injuries  sustained  by  a  miner  from  a  dangerous  condi- 
tion In  a  minOp  which  in  fact  directed  a  verdict  for  the  plaintift  if 
the  Jury  found  that  'the  book  containing  the  mine  examiner's  report 
was  kept  in  an  engine  room  in  violation  of  the  Mining  Act»  held 
erroneous  where  the  declaration  did  not  allege  that  such  book  was 
kept  in  the  engine  room  or  other  improper  place. 

4.  Mines  and  minerals,  §  187* — when  instruction  as  to  miner 
reading  mine  examiner's  record  of  condition  of  mine  erroneous.  An 
Instruction  in  an  action  for  injuries  received  by  a  miner  from  a 
dangerous  condition  in  a  mine,  that  if  such  condition  existed  and 
the  mine  examiner  wilfully  tailed  to  record  it  in  a  book  kept  for 
that  purpose,  or  wilfully  failed  to  mention  it  in  such  record  before 
the  miners  entered  the  mine  for  the  day,  and  the  plaintiff  was 
injured  by  the  examiner's  conduct,  that  it  would  make  no  difference 
whether  the  plaintiff  read  or  attempted  to  read  such  record  or  was 
able  to  read  the  language  in  which  it  was  written,  held  erroneous 
where  the  condition  of  the  mine  was  entered  as  being  safe  instead 
of  stating  the  actual  conditions. 

5.  Mines  and  minerals,  S  182* — when  reading  by  or  ability  of 
miner  to  read  examiner's  record  of  mine  conditions  may  be  shoum. 
In  determining  whether  the  failure  of  the  mine  examiner  to  examine 
and  record,  in  a  book  kept  for  that  purpose,  a  dangerous  condition 
in  a  mine,  was  the  cause  of  a  miner's  injury,  the  Jury  may  consider 
whether  he  read  or  attempted  to  read  the  'record  before  entering 
the  mine  on  the  day  of  the  accident,  and  also  his  ability  to  read 
the  language  in  which  it  was  written. 

•Bm  nilnoto  Noe«s  DI^Mt,  VoU.  XI  t«  XY,  mad  CunnUillTe  QumrU^, 
tople  wad  Mctlim 
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Amanda  Y.  Burr^  Appellee,  t.  Boyal  League,  Appellant. 

Gen.  No.  6,008. 

Insubance,  §  810* — when  subsequent  eligihility  entitles  beneficiary 
to  proceeds  of  certificate.  In  an  action  to  reeover  on  a  certificate 
of  insurance,  it  appeared  that  the  application  and  the  certificate 
named  one  as  beneficiary  as  the  wife  of  the  insured,  whereas  she 
was  afiianced  but  not  married  to  him  and  ineligible  as  beneficiary 
under  the  laws  of  the  insurer-.  After  her  marriage  to  the  insured, 
a  change  in  the  laws  rendered .  afflanoed  wives  eligible.  The  laws 
of  the  insurer  also  provided  that  a  change  in  beneficiaries  could 
only  be  made  on  application  to  the  insurer,  but  no  such  application 
was  made  by  the  insured.  Held  that  the  beneficiary  was  entitled 
to  recover. 

Appeal  from  the  City  Ck>urt  of  Aurora;  the  Hon.  £3dwabd  1L 
Manqan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  March  9«  1915.  Rehearing  denied 
April  7,  1915. 

Busby,  Webeb,  Milleb  &  Robinson  and  Abthttb  J. 
Donovan,  for  appellant. 

Chables  C.  Spenceb,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Under  date  of  April  14, 1887,  Charles  P.  Burr  signed 
an  application  for  membership  in  Calumet  Council  No. 
24,  a  subordinate  council  of  the  Royal  League,  a  bene- 
ficiary society,  in  which  application  he  designated  as 
his  beneficiary  **  Amanda  Virginia  Burr,  related  to 
me  as  wife. ' '  Under  date  of  July  13, 1887,  said  society 
issued  to  Burr  a  certificate  payable  at  his  death  to 
** Amanda  V.  Burr  wife,"  upon  satisfactory  evidence 
of  the  death  of  the  member  in  good  standing.  Burr 
died  on  February  15,  1914,  in  good  standing  in  the 

•8ee  UlinoU  NoUs  Digest.  Volt.  XI  to  XV,  and  Omiuilattv*  Qurtovly. 
topic  mtkd  Mctlon  nnmbor. 
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order.  Mrs.  Burr  made  proofs  of  death  and  payment 
was  not  made  to  her.  She  brought  this  suit  upon  the 
certificate  and  filed  a  declaration  thereon,  to  which  the 
Boyal  League  filed  a  plea  of  nonassumpsit,  accom- 
panied by  a  stipulation  by  the  parties  that  it  might 
make  all  defenses  under  said  plea  which  it  could  make 
under  any  special  pleas.  A  jury  was  waived,  the  cause 
was  tried  upon  a  stipulation  as  to  the  facts  and  a  very 
little  oral  testimony.  The  society  offered  a  proposi- 
tion of  law  to  the  effect  that  Mrs.  Burr  was  never 
designated  as  the  beneficiary  and  is  not  entitled  to 
recover.  The  court  refused  that  proposition  and  found 
the  issues  for  plaintiff  and  entered  a  judgment  for  her 
for  the  amount  of  the  certificate  and  interest.  The 
society  appeals. 

The  sole  defense  is  that  at  the  date  of  the  appli- 
cation and  of  the  certificate,  Mrs.  Burr  was  not  the 
wife  of  Charles  P.  Burr,  but  only  his  aflBanced  wife. 
She  married  him  in  1889,  and  thereafter  lived  with 
him  as  his  wife  until  his  death.    The  stipulation  con- 
tains numerous  extracts  from  the  laws  and  rules  of 
the  order.    Therefrom  it  appears  that  at  the  time  this 
certificate  was  issued,  an  afiianced  wife  was  not  eligi- 
ble as  a  beneficiary  and  did  not  become  eligible  until 
1893.    The  member  had  a  right  to  change  the  bene- 
ficiary, but  was  required  to  apply  to  the  society  for 
such  change.     Burr  never  applied  to  the  society  for 
a  change  of  the  beneficiary.    Long  before  said  amend- 
ment of  1893,  Mrs.  Burr  had  become  his  wife.     This 
was  Burr's   second  marriage.     His   first  wife  died, 
either  in  1878  or  1879.    They  had  two  daughters.    Be- 
fore she  died,  the  first  wife  gave  these  daughters  to  the 
father  and  mother  of  Charles  P.  Burr,  who  were  peo- 
ple of  considerable  financial  means.    From  that  time 
on  they  never  lived  with  Burr  and  were  never  after- 
wards dependent  upon  him.    Appellant  contends  that 
^J  the  laws  of  the  order,  this  certificate  is  payable 
to  them.    At  the  time  this  certificate  was  issued,  his 
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daughters  were  not  members  of  his  family  and  were 
not  dependent  upon  Burr  and  therefore  were  not  eligi- 
ble to  become  beneficiaries  and  did  not  become  eligible 
until  an  amendment  many  years  later.  If,  therefore, 
Mrs.  Burr  cannot  recover  because  she.  was  not  eligi- 
ble to  be  a  beneficiary  when  the  certificate  was  issued 
and  because  it  has  never  been  changed  since  then,  by 
similar  reasoning  and  on  the  same  authorities  the  ap- 
pellant, if  sued  by  the  daughters,  could  successfully 
claim  that  the  daughters  could  not  recover,  and  the 
society  might  thus  escape  liability  entirely  under  the 
certificate  upon  which  Burr  paid  the  dues  and  assess- 
ments for  twenty-seven  years.  If  the  society  were 
sincere  in  the  statement  in  the  brief  that  it  is  ready 
to  pay  this  certificate  to  the  proper  party,  its  good 
faitii  would  have  been  more  manifest  if  it  had  filed 
a  biU  of  interpleader  and  brought  both  the  wife  and 
the  daughters  into  court  and  obtained  an  order  to  pay 
the  money  into  court  and  be  discharged,  and  leave 
those  interested  parties  to  litigate  between  themselves 
as  to  the  ownership  of  the  fund.  There  is  nothing  in 
this  record  to  show  that  the  daughters  claim  the  fund 
or  would  litigate  this  matter  against  the  widow. 

We  are  cited  to  cases  in  other  jurisdictions  sustain- 
ing the  right  of  the  widow  to  the  fund  under  circum- 
stances  similar  to  those  existing  here,  and  to  other 
cases  holding  the  contrary,  and  also  to  cases  in  this 
State  containing  language  favorable  to  the  widow  and 
other  like  cases  favorable  to  the  society.  Without 
discussing  these,  we  are  of  the  opinion  that  the  fair 
implication  to  be  drawn  from  National  Union  v.  Keefe, 
263  lU.  453,  when  considered  in  connection  with  the 
fuller  statement  of  the  facts  in  the  same  case  in  172 
HI.  App.  101,  is  that  this  judgment  is  right  In  that 
case,  the  Appellate  Court  held  that  James  E.  Keefe, 
who  was  a  brotlier  of  the  member  and  designated  as 
the  beneficiary  in  the  certificate,  was  eligible  to  be  a 
beneficiary  when  the  certificate  was  issued  and  also 
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when  the  member  died.  The  Supreme  Court,  at  the 
outeet  of  its  opinion,  held  that  James  E.  Keefe  was 
not  eligible  when  the  certificate  was  issued.  If  the 
position  of  appellant  here  is  so^nd,  that  disposed  of 
the  case  and  there  was  no  occasion  to  say  any  more,  but 
the  court  occupied  several  subsequent  pages  in  demon- 
strating that  Jfunes  E.  Keefe  was  not  eligible  to  be 
a  beneficiary  when  the  member  died.  We  understand 
this  to  mean  that  that  was  a  controlling  element  in  the 
case.  Murphy  v.  Nowak,  223  111.  301,  is  authority  for 
the  proposition  that  such  a  certificate  is  testamentary 
in  its  character  and  speaks  at  the  death  of  the  member, 
and  it  is  a  fair  inference  therefrom  that  if  a  party 
fills  the  description  in  the  certificate  at  the  death  of 
the  member  he  is  protected  thereby  and  entitled  to 
recover  thereon.    The  judgment  is  affirmed. 

Affirmed. 


Augnist  Malmgren,  Appellant,  t.  Aurora,  Elgin  &  Chi- 
cago Railroad  Company,  Appellee. 

Gen.  No.  6,014. 

1.  Casbiebs,  §  525* — when  plaintiff  may  he  cross-examined  in  ac- 
tion for  ejectment  cu  to  previous  ejectment.  Where  the  declaration 
^  ftn  action  against  a  street  railroad  company  for  the  ejection  of 
&  passenger,  alleges  in  different  counts  two  ejections  on  the  same 
^7.  and  at  the  trial  the  plaintift  limits  his  evidence  to  the  second 
A<^  lieid  that  it  was  not  reversible  error  to  permit  him  to  be  cross- 
examined  as  to  the  previous  ejection,  under  the  circumstances. 

2.  Cabbiebs,  §  522* — when  plea  estops  carrier  from  asserting  that 
ejected  person  was  not  passenger.  Where  the  declaration  in  an 
action  for  the  ejectment  of  a  person  from  a  street  car,  alleges  that 
^6  plaintiff '  while  lawfully  a  passenger  thereon  and  while  con- 
tacting himself  in  a  peaceable  and  orderly  manner,  was,  without 
rt^t  or  provocation,  ejected  by  the  servants  of  the  carrier  with 
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force  and  arms,  and  wantonly,  wilfully,  carelessly  and  negligentiy 
assaulted,  to  which  the  defendant  pleaded  moUiter  manut  inpauit, 
to  which  the  plaintiff  replied  that  the  defendant  of  its  own  wrong, 
and  without  the  cause  alleged  in  its  plea,  committed  the  several 
trespasses  alleged,  an  issue  waa  tendered  as  to  whethen  more  force 
than  necessary  was  used,  and  the  defendant  cannot  assert  that  the 
plaintiff  was  not  a  passenger,  was  not  lawfully  on  the  car,  and  that 
he  was  rightfully  ejected. 

3.  Cabbiebs,  §  262* — when  duty  to  carry  cannot  be  enforced  by 
refusal  to^pay  fare.  Where  a  street  railroad  company  refused  to 
carry  a  passenger  to  a  point  to  which  it  was  legally  bound  to  take 
him,  he  cannot  enforce  such  duty  under  a  demand  to  carry  him 
to  his  destination  by  refusing  to  pay  fare  after  ejection  from  an- 
other car,  since  it  was^  his  duty  to  pay  the  demanded  fare  or  leave 
the  car  on  request,  and  to  pursue  an  orderly  legal  remedy. 

4.  Cabbiers,  i  503* — when  person  ejected  for  refusal  to  pay  illegal 
fare  entitled  to  damages.  A  street  car  passenger  cannot  recover 
for  injuries  received  when  ejected  from  a  car,  in  the  absence  of 
wilfulness,  wantonness  or  the  exercise  of  unnecessary  force  bgr  the 
carrier's  servants,  where  on  a  car  stopping  short  of  its  destination, 
he  refused  to  leave  until  the  car  returned  to  its  bam,  when  he 
boarded  another  car  and  demanded  to  be  carried  to  his  destination, 
and  was  ejected  for  refusing  to  pay  his  fare. 

6.  Cabbiebs,  §  526* — sufficiency  of  evidence  to  show  use  of  unnee- 
essary  force  in  ejecting  passenger.  The  evidence  in  an  action  for 
the  ejectment  of  a  person  from  a  street  car  for  nonpayment  of 
an  alleged  illegal  fare,  held  to  show  that  no  unnecessary  force  was 
used  by  the  servants  of  the  carrier. 

6.  Appeal  and  Ebbob,  S  1620* — when  judgment  not  reversed  for 
error  in  directing  a  verdict,  Erea  though  the  trial  court  erred  in 
directing  a  verdict  on  conflicting  evidence,  the  Judgment  will  not 
be  reversed  on  that  account,  where  the  case  was  such  that  if  a 
contrary  verdict  had  been  rendered  the  Appellate  Court  would 
have  reversed  the  Judgment  with  a  finding  of  facts. 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  Bdwabd  M. 
Mangan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  9,  1915. 

MiGHELL,  QuNSUL  &  Allbn,  f ot  appellant 
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A.  J.  Hopkins,  D.  J.  Peffebs,  J,  S.  Hopkins  and  E. 
J.  Wing,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court 

On  Sunday  August  17, 1913,  at  some  time  near  noon, 
August  Malmgren  was  forcibly  removed  from  a  street 
car  operated  by  the  Aurora,  Elgin  &  Chicago  Railroad 
Company.  He  brought  this  suit  to  recover  damages 
for  the  injuries  he  claimed  to  have  sustained  thereby. 
There  was  a  jury  trial,  and  at  the  close  of  plaintiff's 
evidence  a  verdict  was  directed  and  rendered  for  de- 
fendant. A  motion  by  plaintiff  for  a  new  trial  was 
denied,  defendant  had  judgment  and  plaintiff  appeals. 

In  fact,  appellant  was  ejected  twice  on  that  day  from 
cars  operated  by  appellee.  The  testimony  of  plaintiff, 
in  chief,  was  confined  to  the  second  event,  about  noon. 
Appellee  cross-examined  appellant  as  to  the  first  ex- 
pulsion that  day  and  appellant  argues  that  this  was 
error.  Appellee  seeks  to  justify  this  on  the  ground 
that  one  of  the  two  counts  of  the  declaration  is  for  the 
first  expulsion  and  the  other  for  the  second.  In  com- 
mon-law pleading  a  plaintiff  often  files  more  than  one 
count  for  the  same  cause  of  action,  stating  it  differ- 
ently in  the  second  count  from  the  first,  and  in  the 
second  count  avers  that  this  was  another  car  or  train, 
or  accident,  or  promissory  note,  when  in  fact  there  was 
but  one  cause  of  action,  and  this  is  recognized  practice. 
Therefore,  notwithstanding  the  use  of  the  word 
"other"  in  the  second  count,  appellant  had  a  right  to 
confine  his  attempted  recovery  to  the  second  assault 
and  to  rely  upon  each  i^ount  of  the*  declaration  as  de- 
scribing that  assault.  It  is  the  general  American  rule 
that  the  cross-examination  shall  be  confined  to  the 
direct  Jones  on  Evidence,  sec.  820,  and  following 
sections.  Yet  more  latitude  is  allowed  in  the  cross- 
examination  of  a  party,  and  also,  such  a  cross-exam- 
ination may  be  allowed  as  tends  to  show  the  interest 
of  the  witness,  and  such  prior  events  may  often  be 
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gone  into  if  they  explain  or  lead  up  to  the  occurrence 
which  is  the  cause  of  the  suit.  Hanchett  v.  Kimbark, 
118  IlL  121,  and  other  cases.  Besides,  this  case  was 
not  decided  by  the  jury,  but  by  the  court,  and  it  is 
obvious  that  the  action  of  the  court  would  not  have 
been  different  if  the  cross-examination  had  not  covered 
the  prior  event.  Certainly  there  was  no  reversible 
error  in  permitting  that  cross-examination  in  this  case. 
Appellee  then  operated  a  street  railway  known  as 
the  '* Downer  Place  Line."  Downer  Place  runs  east 
and  west.  At  LeQrande  Boulevard  the  railway  turned 
south  upon  that  street.  The  first  street  south  of  Dow- 
ner Place  was  Garfield  Avenue,  the  next,  Park  Manor, 
and  the  third,  Kensington  Place.  Garfield  Avenue  was 
the  end  of  actual  operations  on  that  line  except  as 
hereinafter  stated.  The  company  had  laid  ties  and 
rails  to  extend  said  track  to  Kensington  Place.  At 
remote  intervals  of  time  a  car  had  gone  south  beyond 
Garfield  Avenue  and  had  discharged  passengers  at 
Kensington  Place.  At  that  time  appellant  lived  near 
the  comer  of  LeGrande  Boulevard  and  Kensington 
Place.  A  number  of  other  people  lived  in  that  vicinity. 
On  Sunday  morning  appellant  took  the  car  at  Garfield 
Avenue  and  went  down  town  and  bought  a  newspaper 
and  then  took  a  return  car  and,  as  he  paid  his  fare, 
he  told  the  conductor  he  wished  to  go  to  Kensignton 
Place.  The  conductor  made  no  reply.  The  car  stopped 
at  Garfield  Avenue  and  notice  was  given  for  every 
one  to  get  out,  and  soon  thereafter  the  car  started  on 
its  return  trip  to  the  center  of  town.  Appellant  stayed 
on  the  car.  So  did  a  number  of  other  persons,  who 
lived  in  his  vicinity.  The  conductor  called  upon  ap- 
pellant for  his  fare  and  he  refused  to  pay,  saying  that 
he  had  told  the  •  conductor  that  he  wanted  to  go  to 
Kensington  Place  and  that  he  would  not  get  off  until 
he  was  taken  to  that  street.  The  same  thing  occurred 
with  other  people  who  lived  in  his  vicinity.  The  con- 
ductor finally,  during  his  return  trip,  reached  the  bam 
and  took  the  car  into  the  barn  and  left  it  there,  and 
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all  those  who  had  refused  to  pay  left  and  went  away 
except  appellant.  Appellant  boarded  another  car  bound 
down  town  and  refused  to  pay,  and  before  he  reached 
that  end  of  the  line  the  conductor,  the  motorman  and 
two  policemen  took  him  off  the  car,  against  his  utmost 
resistance,  during  which  removal  a  window  in  the  yes- 
tibule  was  broken  and  appellant  received  some  wounds 
and  bruises.  He  then  took  another  outward  bound 
car  with  another  conductor,  paid  the  conductor  his 
fare,  saying  he  wished  to  go  to  Kensington  Place,  and 
when  Garfield  Avenue  was  reached  and  the  passengers 
were  notified  that  that  was  the  end  of  the  route,  he  and 
one  friend  remained  on  the  car.  Soon  after  the  car 
started  back  the  conductor  asked  appellant  for  his 
fare.  He  refused  to  pay,  on  the  ground  that  he  had 
paid  to  go  to  Kensington  Place  and  that  he  would  not 
get  off  until  the  car  took  him  there.  The  conductor 
told  him  that  he  must  pay  or  leave  the  car.  He  re- 
fTised  to  do  either.  The  conductor  stopped  the  car, 
called  the  motorman  and  two  passengers  to  his  assist- 
ance, and  they  removed  appellant  from  the  car.  Ap- 
pellant's counsel  say  that  he  made  but  a  passive 
resistance.  He  did  not  strike  or  kick  any  one  and  no 
one  struck  or  kicked  him,  but  he  made  an  exceedingly 
active  resistance.  The  aisle  in  the  car  was  narrow. 
He  caught  hold  of  the  seat  handles  and  held  on  with 
all  the  strength  he  had.  He  caught  his  foot  around 
the  supports  of  the  seats.  It  was  an  old  car  and  the 
doors  and  vestibule  were  narrow.  He  braced  himself 
against  them,  and  four  men  could  not  get  hold  of  him 
very  well,  and  they  had  very  great  diflSculty  in  remov- 
mg  him.  In  his  testimony  as  to  his  former  removal 
from  the  car  he  manifested  pride  in  his  strength  and 
m  the  inability  of  the  conductor  to  loosen  his  hold 
upon  the  seats.  At  this  second  occurrence  a  window 
in  the  vestibule  was  again  broken.  After  they  had 
him  in  the  door  of  the  vestibule  he  was  able  to  place 
his  arms  in  such  a  position  that  it  was  very  difficult 
to  get  him  out.    Finally,  the  conductor,  who  stood  upon 
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the  ground,  caught  hold  of  his  legs  and  pulled  them 
out  from  under  him  and  he  fell  on  the  car  step  and  was 
then  removed.  Two  of  the  men  held  him  on  the 
ground  until  the  car  started  and  then  ran  and  caught 
the  car.  He  had  not  had  his  coat  on  while  in  the  car. 
It  was  thrown  out  to  him  after  the  car  started.  He 
walked  home,  attended  to  some  matter  about  his  horses, 
went  to  bed,  sent  for  a  doctor  and  was  treated  several 
times,  and  then  began  this  suit.  The  doctor  found 
scratches  and  bruises  on  various  parts  of  his  face  and 
body,  especially  upon  his  back,  and  two  cuts  upon  his 
back,  and  extracted  two  pieces  of  glass  from  his  back. 

The  declaration  charged  that  appellant  was  a  pas- 
senger on  said  car  and  that,  while  he  was  lawfully 
thereon  and  still  a  passenger  thereon  and  conducting 
himself  in  a  peaceable  and  orderly  manner,  appellee's 
servants  with  force  and  arms,  without  right  or  provo- 
cation, wantonly,  wilfully,  carelessly  and  negligently 
assaulted  him.  Appellee  contends  that  he  was  not 
a  passenger  and  was  not  lawfully  on  the  car,  and  that 
what  appellee'  did  was  not  done  without  right,  nor 
wantonly  and  wilfully,  but  in  discharge  of  a  legal  right, 
and  that  therefore  plaintiff  cannot  recover  because 
he  has  not  proved  his  declaration.  This  position  would 
have  great  force  if  appellee  had  filed  only  the  general 
issue,  but  it  also  filed  a  plea  of  molliter  manus  impo- 
suit,  to  which  appellant  replied  that  appellee  of  its 
own  wrong,  and  without  the  cause  alleged  in  said  sec- 
ond plea,  committed  said  several  trespasses;  and 
thereby  an  issue  was  tendered  whether  more  force 
was  used  in  ejecting  appellant  from  said  car  than  was 
necessary,  and  appellant  strongly  contends  that  upon 
that  question  of  fact  the  evidence  required  that  the 
cause  should  be  submitted  to  the  jury. 

The  law  ap]ilicable  to  this  case  has  been  stated  and 
applied  in  Chicago,  B.  <&  Q.  R.  Co.  v.  Griffin,  68  HI. 
499 ;  Pulhnan  Palace  Car  Co.  v.  Reed,  75  lU.  125 ;  Penw- 
sylvania  R.  Co.  v.  Conn  ell,  112  111.  295;  Kiley  v.  Chi- 
cago City  Ry.  Co.,  189  111.  384;  and  Pennington  v. 
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Illinois  Cent,  R.  Co.,  252  111.  584 ;  and  by  the  Appellate 
Courts  of  this  State,  in  the  First  District,  in  North 
Chicago  St.  R.  Co.  v.  Olds,  40  Dl.  App.  421,  and  64  111. 
App.  595;  by  this  court  in  Chicago,  B.  d  Q.  R.  Co.  v. 
Wilson,  23  111.  App.  63,  and  Chicago,  R.  I.  <&  P.  Ry.  Co. 
V,  Brisbane,  24  111.  App.  463,  and  by  the  Fourth  District 
in  Chicago  &  A.  R.  Co.  v.  Willard,  31  111.  App.  435. 
In Kiley  v.  Chicago  City  Ry.  Co.,  supra,  many  cases  are 
cited  from  other  jurisdictions.  In  Chicago,  B.  <&  Q.  R. 
Co.  V.  Griffin,  supra,  there  was  an  honest  difference 
of  opinion  between  the  conductor  and  thfe  passenger 
as  to  the  destination  of  the  ticket  which  the  latter  had 
surrendered  to  the  former.  The  passenger  refused 
to  pay  and  the  conductor  and  his  assistants  ejected 
him  and  he  re-entered  the  car,  in  which  were  ladies,  and 
undertook  to  pay  his  fare,  but  with  obscene  and  abusive 
language,  and  the  conductor  returned  his  money  and 
again  ejected  him  from  the  train,  and  there  was  con- 
siderable violence  by  both  parties.  After  stating  that 
it  was  the  duty  of  the  passenger  to  pay  the  fare  de- 
manded, and  that  he  could  maintain  an  appropriate 
action  for  the  indignity  to  which  he  had  been  exposed, 
if  he  had  in  fact  once  paid  his  fare,  the  court  further 
said: 

**The  law  will  not  permit  a  passenger  to  interpose 
resistance  to  every  trivial  imposition  to  which  he  may 
really  feel  or  imagine  himself  exposed  by  the  em- 
ployees, that  must  be  overcome  by  counterforce  in 
order  to  preserve  subordination.  It  is  due  to  good 
order  and  the  comfort  of  the  other  passengers,  that 
he  should  submit  for  the  time  being,  and  redress  his 
grievances,,  whatever  they  may  be,  by  a  civil  action. 
A  party  will  be  entitled  to  quite  as  much  damage  for 
any  wrong  or  injury  quietly  endured  as  if  violently  re- 
sisted; indeed,  the  policy  of  the  law  ought  to  be  to 
award  him  a  higher  measure  of  damages.  Whatever 
personal  injuries  may  result  from  his  violence,  should 
be  attributed  to  his  own  want  of  subordination,  for 
which  the  law  will  afford  him  no  redress." 

In  Pullma/n  Palace  Car  Co.  v.  Reed,  supra,  appellee 
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had  lost  his  sleeping  car  ticket  and  refused  to  pay 
again  and  the  conductor  carried  his  boots,  coat  and 
satchel  into  the  next  car  and  directed  him  to  vacate 
the  sleeping  car,  and  upon  his  refusal  took  him  by  the 
collar  and  led  him  into  the  next  car  and  he  had  to  ride 
that  night  without  sleeping  car  accommodations,  and  he 
sued  the  company,  and  it  was  held  that  he  was  only 
entitled  to  recover  the  price  paid  for  his  sleeping  car 
ticket  and  a  reasonable  compensation  for  the  incon- 
venience he  suffered  from  being  deprived  of  his  berth. 
In  Pennsylvania  R,  Co.  v.  Connell,  supra,  the  contro- 
versy arose  between  the  conductor  and  a  passenger 
concerning  his  ticket,  in  which  the  passenger  seems  to 
have  been  correct.  The  conductor  refused  the  ticket, 
demanded  pay,  and  when  that  was  refused,  requested 
the  passenger  to  leave  the  train.  The  passenger  re- 
fused and  the  conductor  put  him  off,  using  such  force 
as  seemed  necessary  for  that  purpose.  The  passenger 
sued  and  recovered  large  damages.  The  trial  court 
instructed  the  jury  that  the  plaintiff  was  entitled  to 
recover  compensation  for  loss  of  time  and  compensa- 
tion for  injuries  to  his  person  resulting  from  being 
forcibly  ejected  from  the  train,  and  for  bodily  pain. 
It  was  held  that  he  was  entitled  to  damages  for  the 
delay  and  additional  expenses  occasioned  thereby  and 
reasonable  damages  for  the  indignity  of  being  expelled 
from  the  train,  but  not  for  his  personal  injuries,  un- 
less the  expulsion  was  malicious  and  wanton,  and  that 
it  was  his  duty  to  have  left  the  train  in  a  peaceable 
manner  when  requested  by  the  conductor,  or  to  have 
paid  his  fare  and  sought  redress  in  the  courts.  In 
Pennington  v.  Illinois  Cent.  R.  Co.,  supra,  the  plain- 
tiff was  ejected  from  a  suburban  train,  after  a  con- 
troversy over  his  ticket,  which  had  expired,  and  a 
refusal  by  the  plaintiff  to  pay  fare.  Plaintiff  claimed 
that  he  was  unable  to  find  the  station  for  some  time 
after  he  left  the  train,  and  he  froze  his  hands  and  feet 
and  was  made  sick.  The  court  said : 
'*It  is  clear  that  the  conductor  of  the  defendant's 
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train  was  well  within  his  legal  rights  in  requiring  the 
plaintiff  to  pay  his  fare  from  Douglass  station  to  Ken- 
sington station  or  to  leave  the  train,  and  as  he  was 
^ilty  of  no  legal  wrong  in  requiring  the  plaintiff  to 
leave  the  train  at  Hyde  Park  there  was  no  legal  lia- 
bility resting  upon  the  defendant  by  reason  of  his 
ejection  at  that  station,  and  there  can  be  no  recovery 
for  an  injury  received  by  plaintiff  in  consequence  of 
his  being  required  to  leave  the  train  at  Hyde  Park. ' ' 
Applying  the  rules  laid  down  in  these  cases,  it  is 
clear  that  appellant  here  could  not  in  this  manner 
force  appellee  to  carry  him  to  Kensington  Place ;  that 
if  it  owed  him  a  legal  duty  to  carry  him  there  and  re- 
fused to  do  so,  the  law  afforded  him  a  remedy  by 
action  and  he  could  not  lawfully  undertake  to  enforce 
that  right  by  the  course  he  here  pursued ;  that  it  was 
his  duty  to  pay  the  fare  when  demanded  or  to  leave 
the  car  when  requested  by  the  conductor ;  and  that  he 
has  no  cause  of  action  to  recover  for  the  personal 
injuries  which  he  sustained  because  of  his  forcible 
resistance  to  the  directions  of  the  conductor,  unless 
they  were  wilfully  and  wantonly  inflicted  by  the  serv- 
ants of  appellee,  or  appellee  used  more  force  than  was 
necessary  to  get  appellant  off  the  car.  The  servants 
of  appellee  did  not  strike  appellant  nor  kick  him,  and 
he  was  so  strong  and  his  resistance  so  extreme  and  so 
constant  that  it  was  with  great  difficulty  that  he  was 
removed.  There  is  no  evidence  that  the  servants  of 
appellee  exhibited  any  anger  or  wanton  spirit,  and  we 
are  of  the  opinion  that  the  jury  could  not  reasonably 
have  found  that  they  used  more  force  than  was  neces- 
sary to  remove  appellee.  There  are  single  sentences 
in  the  evidence  by  appellee  himself  which  might  indi- 
cate that  he  was  used  more  harshly  than  was  neces- 
sary, but  when  the  evidence  of  his  personal  friend  and 
the  other  witnesses  whom  he  called  is  considered,  no 
such  result  is  fairly  reached  therefrom.  If  it  be  said 
that  the  trial  judge  may  not  weigh  the  evidence  upon 
a  motion  to  direct  a  verdict  and  therefore  should  have 
submitted  this  evidence  to  the  jury,  still  in  this  court 
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we  may  weigh  the  evidence ;  and  in  this  case,  if  appel- 
lee had  introduced  no  testimony  and  there  had  been 
a  verdict  for  appellant  as  compensation  for  the  in- 
juries he  suffered,  we  should  have  felt  bound  to  re- 
verse the  judgment  without  remanding  the  cause,  and 
it  would  be  an  anomaly  for  us  to  send  this  case  back  to 
permit  a  verdict  to  be  rendered  which  we  would  not 
sustain.  Appellant  undertook  to  take  the  law  into  his 
own  hands  and  to  enforce  his  alleged  rights  by  a 
wrongful,  violent  resistance,  and  he  brought  his  in- 
juries upon  himself.  Substantial  justice  has  been  done. 
Cars  and  trains  could  not  be  operated  nor  the  reason- 
able comfort  and  convenience  of  other  passengers  se- 
cured if  such  conduct  was  encouraged  by  permitting 
the  maintenance  of  such  an  action  under  such  circum- 
stances.   The  judgment  is  affirmed. 

A-ffirmed. 


Simon  Eostellie,  Administrator,  Appellant,  v.  Sydney 

Whitaker,  Appellee. 

Gen.  No.  6,023.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Putnam  county;  the  Hon.  John 
M.  NiEHAUS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Action  brought  by  Simon  Kostellic,  as  administrator 
of  the  estate  of  Frank  Kostellic,  deceased,  against 
Sydney  AVhitaker  to  recover  for  the  death  of  the  intes- 
tate. There  was  a  judgment  for  the  defendant,  and 
the  plaintiff  appeals. 

The  deceased,  a  boy  about  thirteen  years  of  age,  was 
killed  by  coming  in  contact  with  an  electric  light  wire 
lying  on  or  near  a  sidewalk,  in  the  village  of  Granville, 


Second  District — Mabch,  1915.  251 

Kostellic  y.  Whitaker,  193  111.  App.  250. 


in  Putnam  county.  The  wire  was  a  part  of  an  electric 
light  system  owned  and  operated  by  the  defendant. 
On  the  evening  before  the  accident  a  storm  broke  off 
a  portion  of  a  tree  the  upper  part  of  which  fell  over 
and  upon  the  wires,  and  about  seven  o  'clock  the  next 
morning  the  wires  gave  way  and  the  tree  fell  over  and 
upon  the  sidewalk,  leaving  the  wires  hanging  from  the 
poles  and  reaching  to  and  upon  the  ground.  One 
person  Uving  in  the  vicinity  noticed  the  position  of 
the  wires  at  the  time  they  broke,  but  did  not  notify 
any  one  of  their  condition. 

The  deceased  was  last  seen  alive  when  returning 
from  an  errand  for  his  parents)  about  11 :30  in  the 
morning,  going  towards  the  sidewalk  on  which  the 
tree  was  lying  and  about  half  a  block  from  it.    He  was 
next  found  lying  near  the  tree  dead,  with  one  wire 
under  him  and  another  lying,  on  his  breast,  spitting 
fire,  with  his  clothing  on  fire.    There  were  no  eyewit- 
nesses.  The  engineer  in  charge  of  the  electric  power 
plant  testified  that  about  seven  o  'clock  he  felt  a  jerk  or 
jolt  in  the  machinery,  and  believing  that  there  was 
SOffiething  unusual  on  the  line,  made  tests  with  the 
appliances  at  hand  for  that  purpose,  but  found  no  evi- 
dence that  any  wires  were  grounded,  and  that  he  paid 
no  further  attention  to  the  matter  until  informed  of 
the  accident  a  few  minutes  after  it  happened ;  that  the 
appliance  used  by  him  was  known  as  a  **  plug-in  cir- 
cuit breaker. ' '    There  was  testimony  given  by  several 
experts  in  electrical  matters  that  the  use  of  such  an 
appliance  was  of  no  avail  to  determine  whether  there 
was  a  broken  wire,  unless  used  at  the  very  instant  the 
wire  fell,  or  unless  it  remained  on  the  ground  so  as 
to  make  a  complete  circuit;  but  that  had  there  been 
a  *' static  ground  detector"  or  an  *' automatic  circuit 
breaker"  in  use  upon  the  switchboard  of  the  plant,  the 
current  would  have  been  automatically  shut  oif  the 
"mstant  the  wires  parted.     A  static  ground  detector 
was  in  the  plant  at  the  time  of  the  accident  but  had 
not  yet  been  installed. 
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Tracy  &  Tracy  and  Clarence  W.  Heyl,  for  appel- 
lant. 

George  W.  Hunt,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Deeision. 

1.  EtECTBiciTT,  S  28* — iDhen  negligence  in  equipment  or  operation 
of  light  plant  question  for  jury.  It  is  for  the  jury  to  determine 
whether  there  was  negligence  in  equipping  or  operating  an  electric 
lighting  plant,  or  in  failing  to  take  steps  to  ascertain  whether  any 
accident  had  happened  to  its  wires  after  an  engineer  observed  un> 
usual  movements  of  the  machinery  several  hours  before  a  person 
was  killed  by  electricity  from  a  broken  wire  hanging  in  a  street. 

2.  Instbuctions,  S  85* — instruction  requiring  proof  of  allegations 
of  every  count  of  declaration.  An  instruction  that  separate  and 
distinct  counts  of  a  declaration  setting  up  different  grounds  of  ac- 
tion must  be  treated  as  separate,  distinct  and  sole  causes  of  action 
and  must  be  so  established  by  the  plalntifT  by  the  greater  weight 
of  all  the  evidence  before  the  jury  can  find  in  his  favor  under 
either  of  the  counts,  held  erroneous. 

3.  ELECxaiciTY,  S  29* — sufficiency  of  instruction  in  action  for  death 
caused  by  coming  into  a  contact  with  broken  wire.  An  instruction 
In  an  action  for  the  death  of  a  person  by  coming  in  contact  with 
a  charged  broken  electric  light  wire  hanging  in  a  street,  that  there 
could  be  no  recovery  if  the  defendant's  machinery  at  its  plant  was 
equipped  with  approved  and  modem  appliances  in  good  repair, 
to  prevent  and  detect  the  escape  of  electricity  from  its  wires,  and 
its  machinery  was  properly  and  carefully  managed,  held  erroneous 
as  excluding  from  the  consideration  of  the  jury  the  question 
whether  it  was  negligent  in  not  detecting  several  hours  before 
the  accident,  the  breaking  of  the  wire,  and  repairing  it 

4.  Electbicity,  S  29* — instruction  as  to  degree  of  care  in  use  of 
electricity.  An  instruction  in  an  action  for  the  death  of  a  person 
by  coming  into  contact  with  a  charged,  broken  electric  light  wire 
hanging  in  a  street,  that  it  was  sufficient  if  the  defendant  used  a 
high  degree  of  diligence  in  equipping  its  machinery  with  standard 
appliances,  devices  and  apparatus  generally  recognized  as  effective 
for  detecting  the  condition  of  the  repair  of  its  wires,  held  erroneous, 
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"^ttse  ignoring  evidence  tending  to  show  that  the  defendant  failed 
to  maintain  such  appliances  in  good  condition  and  to  operate  them 
^  a  careful  and  skilful  manner. 

5.   Electricity,  S  28* — when  question  of  negligence  in  failing  to 
dUccver  l>roken  wire  is  for  jury.    The  question  of  the  negligence  of 
the  defendant  held  for  the  Jury,  in  an  action  for  the  death  of  a  per- 
son by  coming  into  contact  with  a  charged,  broken  electric  light 
wire  hanging  in  a  street,  where  the  evidence  tended  to  show  that 
the  engineer  of  the  plant  noticed  something  wrong  with  the  ma- 
chinery which  led  him  to  believe  that  there  might  be  a  broken  wire, 
but  which  the  use  of  the  apparatus  at  hand  failed  to  detect,  and 
he  made  no  further  effort  to  discover  the  condition  of  the  wires 
nntil  several  hours  after  the  accident. 
NisHAUB,  J.,  took  no  part  in  this  decision. 


Loafsa  J.  Owens,  Appellee,  y.  Gerhardt  M.  Cassens,  Ap- 
pellant. 

Oen.  No.  6,027.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the  Hon. 
Frank  D.  Rahsat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Affirmed.  Opinion  filed  March  9,  1915.  Re- 
hearing denied  April  15,  1915. 

Statement  of  the  Case. 

Suit  in   assumpsit   brought   by   Louisa   J.   Owens 

against  Gerhardt  M.  Cassens  to  recover  $2,000  loaned 

the  defendant,  $2,000  held  by  him  in  trust  for  the 

plaintiff,  $650  intrusted  to  him  with  which  to  pay  for 

certain  patents,  $1,000  realized  by  him  as  plaintiff's 

share  from  the  sale  of  other  patents,  $1,000  due  on 

various  accounts,  and  $600  paid  defendant  as  the  pur- 

ciase  price  of  other  patents.    Defendant  pleaded  the 

g^eneral  issue  and  filed  a  counterclaim,  whereby  he 

sought  to  charge  the  plaintiff  with  a  loan  of  $3,000 

tJISf^  Ulinois  Notes  Divest,  Vols.  XI  to  XV,  and  Camulatlve  Quarterly,  same 
*W  «n4  secUoa  namber. 
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and  $1,000  expended  by  him  for  the  use  of  the  plaintiff, 
$2,000  for  the  purchase  of  a  half  interest  in  certain 
patents,  $1,000  paid  a  third  person  for  the  plaintiff's 
benefit,  and  with  $1,000  accrued  interest  on  these 
various  sums. 

The  case  was  tried  by  the  court  without  a  jury,  and 
a  judgment  entered  in  favor  of  the  plaintiff  for  $1,345, 
from  which  the  defendant  appeals. 

The  evidence  was  not  only  conflicting  but  in  many 
respects  vague,  indefinite  and  uncertain;  but  it  tended 
to  show  that  the  plaintiff  conducted  financial  transac- 
tions with  the  defendant  involving  considerable  sums 
of  money  and  extending  over  many  years,  but  that 
neither  of  the  parties  were  able  to  give  definite  testi- 
mony regarding  the  details  thereof. 

RoYCE  A.  KiDDEB  aud  Walter  N.  Haskell^  for  ap- 
pellant. 

H.  A.  Brooks,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeision. 

Assumpsit,  action  of,  §  89* — sufficiency  of  evidence  to  nutain  re- 
covery for  money  advanced  for  investment.  The  evidence  in  an 
action  for  money  advanced  the  defendant  by  the  plaintiff  fbr  the 
purchase  of  certain  patents,  and  also  as  a  loan,  held  sufficient  to 
sustain  a  finding  for  the  plalntifT. 

•See  niinolfl  Notes  Direst,  Vols.  XI  to  XV,  mad  Cumvlattvo  Qiwrt«rlj, 
topic  and  section  niunbor. 
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lartka  Coppoek^  Appellee^  t.  John  Schlatter^  Appel- 
lant. 

Gen.  No.  6,034. 

1.  AxrroMOBiLES  and  oasaoes,  S  3* — sufficiency  of  evidence  of 
wmt  of  care  in  operating  automobile.  The  evidence  in  an  action 
for  injuries  received  by  a  pedestrian  who  was  knocked  down  by 
an  antomobile,  held  sufficient  to  warrant  a  finding  that  neither  the 
driver  of  a  commercial  car  nor  his  assistant  were  looking  ahead 
a  sufficient  length  of  time  before  the  accident  to  avoid  striking 
the  plaintiff. 

2.  Automobiles  aih)  garages,  §  2* — duty  of  driver  to  give  warn- 
ing to  pedestrians.  The  driver  of  an  automobile  is  bound  to  as- 
same  that  pedestrians  will  be  using  street  crossings  and  to  give 
them,  or  to  be  ready  to  give  them,  reasonable  warning  of  the  ap- 
proach of  his  car. 

3.  Automobiles  and  oabaoes,  S  3* — when  question  for  jury 
whether  chime  of  hells  sufficient  to  give  loaming.  Whether  a  chime 
of  small  bells  attached  to  an  automobile  was  sufficient  to  give  a 
pedestrian  warning  of  the  approach  of  the  car,  held  a  question  for 
the  Jury  in  an  action  for  personal  injuries. 

4.  Automobiles  and  gabageb,  S  3* — directing  verdict  for  defends 
ont  in  action  for  injury  to  pedestrian.  The  refusal  in  an  action 
for  injuries  to  a  pedestrian  by  being  struck  by  an  automobile,  to 
direct  a  verdict  for  the  defendant,  held  not  erroneous. 

5.  AuiOMOBiLBs  AND  OABAGB§,  §  3* — Sufficiency  of  instructions  i)n, 
action  for  injury  to  pedestrian.  Held,  that  there  was  no  reversible 
error  in  the  giving  or  refusal  of  instructions  in  an  action  for  in- 
juries sustained  by  a  pedestrian  who  was  struck  by  an  automobila 

6.  Appeal  and  ebbob,  §  1241* — when  invited  error  in  instructions 
not  reversible  error.  Where  an  instruction  Is  given  at  the  request 
of  an  appellant  on  an  erroneous  theory,  he  cannot  complain  of  the 
adoption  of  such  theory  by  the  court  In  giving  other  instructions. 

NiEHAUB,  J.,  took  no  part  in  this  decision. 

Appeal  from  the  Circuit  Ck)urt  of  Peoria  county;  the  Hon.  John 
M.  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  9,  1915. 

Stevens,  Miller  &  Elliott,  for  appellant;  Geoegb 
B.  Foster,  of  counsel. 

^8m  niinois  Notes  IMSMt,  Vols.  XI  to  XT,  and  CamnlAUTe  Quarterly, 
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KiBK  &  Shubtlbpp,  for  appellee. 

Mb.  Justice  Dibbll  delivered  the  opinion  of  the 
court. 

Shortly  before  eight  o'clock  in  the  maming  of  the 
sixth  of  May,  A.  D.  1913,  Martha  Coppock  was  walk- 
ing in  a  northeasterly  direction  on  Adams  street  in  the 
city  of  Peoria.  While  attempting  to  cross  over  Lib- 
erty street,  at  its  intersection  with  Adams  street,  she 
was  struck,  knocked  down  and  injured  by  an  electric 
automobile,  owned  by  John  Schlatter  and  then  being 
operated  by  his  employees  in  connection  with  his  laun- 
dry business.  She  was  severely  injured  and  brought 
this  suit  to  recover  damages  therefor.  She  filed  a  dec- 
laration which  alleged  negligence  on  the  part  of  the 
defendant  in  the  operation  of  said  automobile,  and 
failure  to  equip  the  automobile  with  a  suitable  signal 
device  and  to  keep  the  same  in  repair,  and  negligence 
in  running  said  automobile  against  plaintiff  without 
giving  her  notice  or  warning  of  its  approach.  De- 
fendant filed  a  plea  of  the  general  issue,  and  upon  a 
jury  trial  a  verdict  was  rendered  in  favor  of  plaintiff 
for  $1,000.  A  motion  for  a  new  trial  was  overruled, 
plaintiff  had  judgment  on  the  verdict  and  defendant 
below  appeals. 

The  intersection  of  Adams  and  Liberty  streets  is  in 
the  heart  of  the  retail  business  district  of  the  city  of 
Peoria,  and  the  evidence  shows  that  at  eight  o'clock 
on  the  morning  in  question  many  persons  were  pass- 
ing to  and  fro  and  there  was  considerable  traffic  on 
the  streets.  Appellee  was  a  seamstress  and  roomed 
a  few  blocks  from  her  place  of  employment  and  pro- 
ceeded there  on  foot.  When  she  came  to  Liberty 
street,  she  stopped  at  the  curb  and  looked  in  both  di- 
rections before  attempting  to  cross  the  street.  She 
testified  that  she  neither  saw  nor  heard  any  vehicle 
coming  from  the  southeast,  the  direction  from  which 
she  was  afterwards  struck ;  that  a  touring  automobile 
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was  coming  towards  this  crossing  from  the  northwest, 
sonnding  a  loud,  shrill  Klaxon  horn,  and  directly  in 
front  of  it  was  ai  two-horse  truck ;  that  she  at  once  saw 
that  she  had  time  enough  to  get  across  the  street  before 
either  of  these  two  vehicles  could  reach  the  crossing 
and  so  started  across;  that  she  was  then  struck,  but 
did  not  see  or  hear  what  struck  her  and  knew  nothing 
about  it  until  she  was  restored  to  consciousness  later ; 
and  the  proof  shows  that  she  was  nearly  across  Lib- 
erty street  when  she  was  struck.  The  top  and  back 
of  her  head  were  cut  and  bruised,  her  neck  and  right 
shoulder  were  injured,  her  right  arm  was  broken,  the 
wrist  and  small  bones  of  her  right  hand  were  crushed, 
and  she  will  probably  never  recover  the  full  use  of  her 
right  hand.  There  is  no  dispute  but  what  she  was 
seriously  injured  and,  if  she  is  entitled  to  recover  at 
all,  the  amount  awarded  her  by  the  jury  is  small,  in 
view  of  what  she  has  suffered. 

Appellant's  automobile  was  used  as  a  delivery 
wagon  in  connection  with  the  laundry  business  which 
he  carried  on  under  the  name  of  the  Ideal  Laundry, 
and  at  the  time  of  the  accident  was  being  operated 
by  James  Bodine.  Robert  Nieberg  was  also  employed 
on  this  automobile,  taking  bundles  of  laundry  into  and 
out  of  houses,  hotels,  etc.,  and  at  the  time  of  the  acci- 
dent was  riding  on  the  seat  with  Bodine.  The  testimony 
01  Bodine  is  conflicting  and  contradictory  on  several 
points,  and  he  is  impeached  by  several  witnesses  as  to 
statements  made  by  him  after  the  accident.  Bodine 
testified  that  as  he  approached  Adams  street  crossing 
he  was  looking  straight  ahead  and  that  there  was  no 
one  crossing  over  ahead  of  him ;  that  he  did  not  turn 
aside  to  speak  to  Nieberg;  and  that  he  did  not  see 
appellee  at  all  until  just  at  the  instant  the  automobile 
struck  her  and  knocked  her  down.  Later,  he  testified 
that  he  did  look  around  at  Nieberg  while  they  were 
coming  up  Liberty  street  towards  Adams  street,  and 
that  he  was  talking  to  Nieberg,  who  was  fumbling  with 
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something  in  the  back  of  the  machine.  He  also  told 
the  jury  that  he  had  wonderful  control  of  his  eyes; 
and  that,  at  the  time  in  question,  he  was  turned  slightly 
to  the  right  and  could  look  at  Nieberg  and  watch  what 
he  was  doing  and  with  his  left  eye  could  see  what 
was  going  on  up  Liberty  street;  that  he  was  relying  on 
his  left  eye  to  see  what  was  in  front  of  him,  as  his 
right  eye  was  somewhere  else.  He  also  stated  that, 
just  before  the  accident,  he  had  his  head  turned  to- 
wards Nieberg.  A  bystander  testified  that  he  passed 
in  front  of  this  laundry  wagon  about  five  seconds  be- 
fore appellee  was  struck;  and  that  then  the  boy  who 
was  not  driving  the  machine  (Nieberg)  was  looking 
back  into  the  wagon  for  some  bundles,  and  the  boy 
who  was  driving  (Bodine)  was  talking  to  him  and  was 
looking'  around  back  over  his  shoulder  at  him.  We 
consider  that  the  evidence  warranted  the  jury  in  find- 
ing that  neither  Bodine  nor  Nieberg  were  looking 
ahead  of  this  automobile  in  the  direction  in  which  it 
was  going  for  an  appreciable  time  before  the  accident, 
and  that,  if  either  of  them  had  been  so  looking,'  he 
would  have  noticed  appellee  in  time  to  have  avoided 
running  upon  her. 

The  automobile  here  in  question  had  a  foot  gong 
alarm  intended  to  be  operated  by  the  pressure  of  the 
driver's  foot,  but  it  is  admitted  by  appellant  that  this 
gong  was  not  sounded  by  Bodine  as  the  machine  ap- 
proached this  crossing,  and  the  evidence,  though  con- 
tradictory, tends  to  establish  that  this  gong  had  been 
out  of  order  for  several  days.  The  automobile  also  had 
on  its  top  a  series  of  bells,  nine  in  number,  in  width 
from  one  inch  and  a  half  to  four  inches  inside  the  base. 
Each  of  these  bells  was  supplied  with  two  hammers 
suspended  in  such  a  way  that  when  the  automobile 
moved,  the  hammers  would  hit  the  bells  and  ring  them. 
Because  of  the  varj^ing  size  of  the  bells  they  make  a 
sound  like  a  chime  and  they  are  referred  to  as  such. 
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The  testimony  regardiilg  the  degree  of  sound  made  by 
this  chime,  which  was  the  only  warning  given  by  this 
automobile  in  crossing  the  intersection  of  Adams  and 
Liberty  streets  on  the  morning  in  question,  is  conflict- 
ing. Appellant  himself  testified  that  different  pave- 
ments had  different  effects  upon  the  bells ;  that  when 
the  automobile  went  over  a  street  car  track  or  over  cob- 
ble stones  the  bells  would  make  more  noise  than  when 
going  over  smooth  pavements ;  and  that  both  Liberty 
street  and  Adams  street,  in  that  intersection,  were 
paved  with  smooth  wooden  creosote  blocks,  as  smooth 
as  a  floor.  Other  witnesses  for  appellant  testified  that 
this  chime  could  be  heard  for  half  a  block ;  another  for 
from  fifty  to  sixty  yards.  Witnesses  for  appellee, 
regarding  this  chime,  testified  that  at  that  time  and 
place  it  could  not  have  been  heard  twenty  feet  away ; 
that  the  noise  these  little  bells  make  is  not  sharp  and 
shrill  but  is  a  continuous  ring ;  it  is  not  such  a  ring  as 
will  startle  a  person.  The  Motor  Vehicle  Law  of  this 
State  requires  that  upon  approaching  a  person  walking 
upon  or  along  a  public  highway,  the  operator  of  a  motor 
vehicle  shall  give  reasonable  warning  of  his  approach, 
etc.  Although  the  operator  of  this  particular  machine 
testified  that  he  did  not  see  appellee  before  his  machine 
ran  into  her,  still  he  was  bound  to  assume  that  people 
wonld  be  at  or  upon  this  crossing,  and  he  should  have 
either  given  ** reasonable  warning  of  his  approach"  or 
else  he  should  have  been  ready  to  give  such  warning, 
if  any  person  did  appear*,  to  be  about  to  use  said  cross- 
ing. It  is  evident  that  the  operator  of  this  machine 
performed  no  physical  act  towards  giving  warning  of 
his  approach  to  this  crossing,  but  appellant  claims 
that  the  continuous  ringing  of  this  chime  constituted 
a  reasonable  and  suflScient  warning  and  that  appellee 
was  guilty  of  negligence  in  not  hearing  such  warning 
signal.  As  the  evidence  stands,  it  was  a  question 
for  the  jury  whether  or  not  this  chime  was  a  suflScient 
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warning  signal,  and  we  do  not  feel  justified  in  disturb- 
ing their  conclusion  that  it  was  not. 

The  court  did  not  err  in  refusing  to  instruct  the 
jury  to  find  the  appellant  not  guilty  at  the  close  of  the 
evidence,  and  did  not  err  in  jefusing  to  so  instruct 
under  the  second  and  third  counts  of  the  declaration. 
The  first  count,  as  copied  into  the  record,  is  not  as 
set  out  in  the  abstract  and  is  perhaps  defective,  but 
appellant  did  not  ask  an  instruction  as  to  said  first 
count,  and  if  it  had  it  would  not  have  been  reversible 
error  to  refuse  it,  so  long  as  there  was  sufficient  evi- 
dence to  authorize  a  verdict  for  appellee  under  the 
second  and  third  counts.  The  court  did  not  err  in 
giving  the  instructions  requested  by  appellee.  The 
court  refused  four  instructions  requested  by  appel- 
lant. The  statute  concerning  motor  vehicles,  in  sec- 
tion 9  ( J.  &  A.  ^  10009),  requires  every  motor  vehicle 
while  in  use  on  a  public  highway  to  be  provided  with 
good  and  sufficient  brakes  and  also  with  a  suitable 
bell,  horn  or  other  signal  device;  and  in  section  16 
(J.  &  A.  ^  10016),  requires  that  upon  approaching  a 
person  walking  upon  or  along  a  public  highway,  the 
operator  of  a  motor  vehicle  shall  give  reasonable 
warning  of  his  approach  and  use  every  reasonable  pre- 
caution to  avoid  injuring  such  person  and,  if  neces- 
sary, shall  stop  said  motor  vehicle  until  he  can  safely 
proceed.  Appellant's  refused  instruction  No.  1  was 
intended  to  relieve  appellant  of  any  duty  to  sound  a 
horn  or  give  a  warning.  Its  second  refused  instruc- 
tion omitted  any  reference  to  that  duty  and  would 
have  instructed  the  jury  to  find  appellant  not  guilty 
without  any  reference  to  the  question  whether  such 
warning  was  given,  and  it  assumed  that  there  was 
evidence  tending  to  show  that  appellee  ran  into  the 
automobile,  when  there  was  no  such  evidence.  The 
third  refused  instruction  would  have  authorized  a  ver- 
dict for  appellant  without  requiring  any  warning  to 
be  given,  and  so  would  the  fourth  refused  instruction. 
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The  court  modified  five  instructions  requested  by  ap- 
pellant and  gave  them  as  modified.  The  first  four  of 
said  instructions,  as  offered,  would  have  required  ap- 
pellee to  prove  that  said  bells  gave  no  sound  what- 
ever and  they  were  therefore  erroneous.  The  court 
modified  them  by  inserting  the  word  **  sufficient,  * '  so 
as  to  require  sufficient  notice  or  warning  of  the  ap- 
proach of  the  automobile.  It  is  claimed  that  this  was 
a  stronger  requirement  than  the  law  imposes.  If  so, 
appellant  cannot  avail  thereof,  because  in  the  second 
instruction,  requested  by  it  and  given  without  modifi- 
cation, it  required  in  order  to  exonerate  appellant  that 
said  bells  '  *  continued  to  ring  sufficiently ' '  loud  to  give 
notice  to  all  pedestrians  of  the  approach  of  said  auto- 
mobile. Having  induced  the  court  to  require  that  the 
bells  should  have  given  '* sufficient  notice,*'  it  cannot 
complain  that  the  court  adopt  its  theory  in  other  in- 
structions. The  fifth  modified  instruction  was  prop- 
erly modified.    The  judgment  is  affirmed. 

Affirmed. 
Me.  Justice  Niehaus  took  no  part  in  this  decision. 


Carl  Muenter^  Appellee^  t.  Moline  Plow  Company^  Ap- 
pellant. 

Oen.  No.  6,039. 

1.  Appeai*  and  ebbob,  S  800* — when  denial  of  motion  to  strike 
remand  order  from  files  reviewable.  Since  the  clerk  of  a  Circuit 
Court  has  no  power  to  certify  into  a  common-law  record  the  writ- 
ten reasons  assigned  for  nor  the  proof  heard  on  a  motion  to  strike 
from  the  flies  a  remanding  order  of  the  Appellate  Court  until  the 
costs  of  hoth  courts  are  paid,  such  matter,  when  not  embodied  in 
&  bill  of  exceptions,  will  be  stricken  from  the  record  by  the  Ap- 
pellate Court  on  a  subsequent  appeal. 
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J 


262  Appellate  Coukts  of  Illinois. 

Muenter  v.  Moline  Plow  Co.,  193  III.  App.  261. 

2.  Appeal  and  ebbob,  §  990* — when  denial  of  a  motion  to  strike 
remand  ord^r  from  files  reviewable.  Where,  on  a  motion  to  re- 
quire the  plaintiff  to  give  security  for  costs,  the  defendant  offered 
in  evidence  a  motion  and  supporting  affidavits  and  papers,  filed 
at  a  former  term,  to  strike  from  the  files  a  remanding  order  from 
the  Appellate  Court,  and  which  were  afterwards  incorporated  in 
a  bill  of  exceptions  to  the  denial  of  the  motion  for  security,  the 
action  of  the  trial  court  at  the  previous  term,  in  denying  the  mo- 
tion to  strike.  Is  not  open  to  review  thereunder. 

3.  Costs,  §  38* — when  motion  for  security  to  be  made.  A  mo- 
tion made  during  the  trial  of  an  action,  to  require  the  plaintiff 
to  give  security  for  costs  on  the  ground  that  the  defendant  just 
learned  that  the  plaintiff  had  conveyed  his  homestead,  which  was 
Incumbered,  to  his  son  by  a  voluntary  deed,  filed  for  record  a  week 
before  the  opening  of  the  trial,  for  the  alleged  purpose  of  prevent- 
ing the  defendant  from  collecting  the  costs  of  a  previous  trial,  held 
properly  denied,  where  the  defendant  did  not  levy  execution  and 
have  the  homestead,  which  was  worth  more  than  the  exemption, 
set  off,  since  under  the  circumstances  the  motion  should  have  been 
made  before  going  to  trial. 

4.  Appeal  and  ebbob,  §  991* — when  refusal  to  permit  juror  to 
be  questioned  is  error.  The  refusal  to  permit  certain  questions  to 
be  put  to  veniremen,  who  were  not  accepted  and  who  did  not  sit 
on  the  trial  of  a  case,  will  not  be  reviewed,  although  the  defeated 
party  exhausted  his  peremptory  challenges,  where  the  abstract  does 
not  show  that  an  unfair  jury  was  put  upon  him  or  that  he  there- 
after desired  to  and  was  denied  the  right  to  challenge  other  jurors. 

5.  Appeal  and  ebbob,  §  1625* — when  exclusion  of  evidence  cured 
by  subsequent  admission.  Where  objections  are  Improperly  sus- 
tained to  questions  put  to  a  witness  on  cross-examination,  the  er- 
ror Is  cured  where  the  answers  sought  w^ere  subsequently  elicited 
before  the  cross-examination  of  the  witness  was  completed. 

6.  Witnesses,  S  178* — how  witness  interrogated  as  to  testimony 
at  former  trial.  On  a  second  trial  of  an  action,  a  question  put  to 
a  witness  as  to  his  testimony  at  the  former  trial  held  properly 
rejected,  where  the  question  embodied  many  questions  and  answers, 
some  of  which  were  in  harmony  with  the  witness'  testimony  given 
at  the  last  trial,  since  the  questions  should  have  been  separated. 

7.  Evidence,  §  52* — when  evidence  of  place  of  birth  admissible. 
It  is  not  reversible  error  for  the  plaintiff  on  direct  examination 
in  an  action  against  his  employer  for  personal  Injuries,  to  state 
that  he  was  born  in  Sweden,  where  he  had  been  in  this  country 
for  three  years  and  his  superiors  thought  It  necessary  to  address 
him  in  Swedish,  and  it  did  not  appear  that  any  person  of  that 
nationality  was  a  juror. 


*S(<e  liliiiotH  Notem  DiffcKt,  Volt.  XI  to  XV,  and  Cnmulirtive  Quarterly,  aamo 
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8.  Tkial,  §  73* — wlien  evidence  in  chief  admissible  on  cross- 
examination  of  opposite  party.  When  tbe  plaintiff  is  the  first  wit- 
ness examined  in  an  action  against  his  employer  for  personal  in- 
juries, the  defendant  cannot  on  his  cross-examination  introduce 
in  evidence  a  model,  diagram  or  plan  of  the  machine  by  which  the 
injary  was  caused,  nor  can  he  suspend  the  cross-examination  of 
the  witness  and  introduce  evidence  in  his  own  behalf  to  prove  the 
correctness  of  such  exhibits  and  then  proceed  wkh  the  cross-exam- 
ination. 

9.  Evide:?ce,  §  459* — when  evidence  of  vHtness  at  former  trial 
may  not  he  shoion  by  hill  of  exceptions.  On  the  second  trial  of  an 
action,  the  defendant  cannot  show  the  evidence  of  the  plaintiff  and 
bis  witnesses  at  the  former  trial  by  introducing  a  bill  of  excep- 
tions in  which  such  testimony  was  embodied. 

10.  Master  and  servant,  §  605* — when  statements  of  employer* s 
representatives  admissible  in  action  for  injuries  to  employee.  Evi- 
dence as  to  what  was  said  to  a  factory  employee  by  his  superiors^ 
as  representatives  of  their  employer,  is  admissible  in  an  action 
against  the  latter  for  personal  injuries. 

11.  Master  and  servant,  §  622* — when  evidence  as  to  condition 
of  machine  after  accident  ad^nissible.  Evidence  as  to  the  condition 
of  a  machine  three  days  after  an  employee  was  injured  by  it  is  ad- 
missible in  an  action  against  his  employer,  where  in  the  meantime 
the  machine  was  operated  but  fifteen  minutes  immediately  follow- 
ing the  accident 

12.  Master  and  servant,  §  457* — when  duty  of  employee  to  in- 
9p€ct  machinery  for  defects.  Where  an  unskilled  employee  work- 
ing at  a  drop  hammer  was  not  required  to  give  attention  to  mechan- 
ism located  fifteen  feet  above  the  floor,  other  tnan  to  twice  a  day 
place  oil  in  certain  holes  in  the  bearings,  he  was  under  no  duty  to 
inspect  the  mechanism  for  defects. 

13.  Master  and  servant,  §  339* — when  employee  assumes  risk 
of  nonrepair  of  machinery.  Where  an  unskilled  employee  work- 
ing at  a  drop  hammer  was  not  required  to  give  attention  to  mechan- 
ism fifteen  feet  above  the  fioor,  other  than  to  put  oil  on  the  bear- 
ings twice  a  day,  he  does  not  assume  the  risk  of  injury  from  the 
nonrepair  thereof. 

14.  Master  and  servant,  §  709* — when  defective  condition  of 
machine  question  for  jury.  Whether  the  overhead  mechanism  op- 
erating a  drop  hammer  was  left  in  an  improper  condition  after 
repairing,  and"  whether  it  was  in  that  condition  at  the  time  of  an 
employee's  injury  by  the  premature  dropping  of  the  hammer,  is 
a  question  for  the  jury,  where  the  device  which  sustained  the  ham- 
mer when  not  in  operation  was  left  in  such  a  condition  as  to  pre- 
vent it  safely  performing  its  necessary  functions. 

'  ■■■!  ■■—■■■         ■--»l.   I  ■■     ■—    .  ^      ■  .   ■  ■  .  M    ^^^.^^  ,. 

*8ee  nilnois  Notes  Dlffe«t,  Volt.  XI  to  XV,  and  Camalatlve  Qaarterlj, 
t<q»ie  sad  lectioii  number. 


264  Appellate  Coubts  of  Illinois. 

Muenter  v.  Moline  Plow  Co.,  193  111.  App.  261. 

15.  Masteb  and  8KBVAWT,  §  711* — wlicn  question  for  jury  wheth- 
er master  properly  inspected  machine.  Whether  an  employer  prop- 
erly performed  his  duty  in  Inspecting  the  overhead  mechanism  op- 
erating a  drop  hammer  is  a  question  for  the  jury,  in  an  action  by 
an  employee  for  injuries  sustained  by  a  premature  movement  there- 
of, where  such  machine  was  repaired  and  the  device  which  sus- 
tained the  hammer  when  not  in  use  was  left  in  a  defective  con- 
dition so  that  the  hammer  frequently  dropped  when  the  machine 
was  at  rest. 

16.  Master  and  servant,  §  751* — when  question  of  servant's  due 
care  in  pushing  iron  through  drop  hammer  for  jury.  Whether  an 
employee  was  in  the  exercise  of  due  care  when  his  hand  was  in- 
jured by  the  premature  fall  of  a  drop  hammer  is  a  question  for 
the  jury,  where  at  the  time  he  was  reaching  under  the  hammer 

^in  a  manner  commonly  pursued,  pushing  a  piece  of  iron  into  a 
cart  on  the  opposite  side  of  the  machine,  which  was  safe  when  the 
hammer  was  in  proper  repair. 

17.  Damages,  §  131* — when  judgment  for  injury  to  hand  not  ex- 
cessive. A  judgment  for  $5,763.61  is  not  excessive  for  the  loss  of 
three-fourths  of  the  palm  and  all  of  the  fingers  except  the  index 
finger  of  an  employee's  right  hand. 

18.  Master  and  servant,  §  795* — when  requested  instructions 
properly  denied.  Requested  instructions  are  properly  denied  in  an 
action  against  an  employer  for  injuries  received  by  an  employee, 
when  they  assume  a  state  of  facts  not  sustained  by  the  evidence, 
or  based  on  confiicting  testimony,  or  when  covered  by  the  general 
charge  given. 

19.  Master  and  servant,  §  174* — when  following  customary  man- 
ner of  work  not  negligence.  An  instruction  in  an  action  for  in- 
juries to  an  employee  caused  by  the  premature  action  of  a  drop 
hammer  he  was  operating,  to  the  effect  that  he  could  not  recover 
if  he  was  doing  his  work  in  an  unnecessary  manner,  of  which  his 
employer  was  not  aware,  nor  of  which  he  could  not  have  known 
by  the  exercise  of  ordinary  care,  was  properly  refused,  where  an 
assistant  superintendent  and  several  foremen  in  the  defendant's 
employ  were  aware  that  the  injured  employee  was  doing  his  work 
in  the  manner  commonly  followed  by  other  employees. 

20.  Master  and  servant,  §  685* — when  verdict  rendered  for  in- 
jured servant  in  absence  of  showing  of  defect  responsible.  The 
jury  may  find  for  the  plaintiff  in  an  action  for  injuries  sustained 
by  an  employee  from  the  premature  action  of  a  drop  hammer,  al- 
though the  evidence  does  not  show  the  precise  defect  that  caused 
the  accident,  where  the  declaration  charges  that  the  employer  neg- 
ligently permitted  the  machine  to  become  and  remain  out  of  re- 
pair and  in  a  dangerous  condition,  to  the  plaintiffs  injury. 
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21.  Masteb  and  servant,  §  182* — when  violation  of  rule  by  in- 
jured employee  no  defense.  That  an  Injury  to  an  employee's  hand, 
by  the  premature  action  of  a  drop  hammer,  was  due  to  his  viola- 
tion of  a  rule  of  his  employer  prohibiting  the  pushing  of  pieces  of 
iron  through  the  hammer,  is  no  defense  to  an  action  against  the 
latter,  where  the  continued  violation  of  such  rule  was  known  to 
the  assistant  superintendent  and  several  foremen  in  the  defend- 
ant's employ,  and  the  injured  employee  had  been  instructed  to  do 
as  other  employees  did. 

22.  Master  and  servant,  §  795* — when  requested  instructions 
properly  refused.  Requested  instructions  in  an  action  by  an  em- 
ployee for  injuries  to  his  hand,  caused  by  the  premature  movement 
of  a  drop  hammer,  held  properly  refused. 

23.  Master  and  servant,  §  799* — when  instructions  in  action  for 
injury  to  hand  proper.  The  instructions  given  in  an  action  for 
injuries  to  a  hand  of  an  employee  by  the  premature  action  of  a 
drop  hammer,  held  to  be  correct 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
Robert  W.  Olmsted,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Affirmed.  Opinion  filed  March  9,  1915.  Certi- 
orari  denied  by  Supreme  Court  (making  opinion  final). 

Srable  &  Mabshall^  for  appellant. 

J.  T.  &  S.  E.  Kjjnworthy  and  Andrew  Olson,  for 
appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

This  ease  was  considered  by  this  court  in  Muenter 
V.  Moline  Plow  Co.,  182  111.  App.  578,  and  we  refer  to 
that  opinion  for  a  statement  of  the  case.  We  reversed 
a  former  judgment  and  the  cause  was  reinstated  in 
the  court  below  and  tried  by  a  jury  and  there  was  a 
verdict  for  plaintiff,  a  motion  by  defendant  for  a 
new  trial  denied,  plaintiff  had  a  judgment  for  the  ver- 
dict and  interest  thereon  and  defendant  appeals. 

From  the  recitals  in  the  record  kept  by  the  clerk  it 
appears  that  the  appellant  in  the  court  below  moved 
to  strike  from  the  files  the  remanding  order  from  this 

•8«e  lUlnofai  Uote*  Dlirest,  VoU.  XI  to  XV,  mnh  Cumulative  QoArterly, 
topic  and  Motion  number. 
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court  and  to  strike  the  cause  from  the  docket,  and 
objected  to  the  reinstatement  of  the  case  and  moves 
that  all  proceedings  be  stayed  until  appellee  paid  the 
costs  of  the  Circuit  Court  and  of  this  court,  and  ap- 
pellant filed  certain  affidavits  in  support  of  said  mo- 
tion; and  the  clerk  also  undertook  to  preserve  another 
motion  and  the  points  filed  in  support  thereof  and  cer- 
tain affidavits.  These  were  embodied  in  the  record. 
Appellee  moved  to  strike  these  matters  from  the  rec- 
ord, specifying  the  pages  thereof.  Arguments  for  and 
against  this  motion  were  filed  and  we  took  it  with  the 
case.  Counsel  for  each  party  assumed  that  a  bill  of 
exceptions  as  to  those  matters  was  presented  to  the 
trial  judge  and  that  some  memorandum  and  his  signa- 
ture is  attached  thereto,  appellee  insisting  that  the 
meaning  of  the  memorandum  is  that  the  judge  refused 
to  sign  the  bill  of  exceptions,  and  appellant  insisting 
that  this  is  a  bill  of  exceptions  signed  by  the  judge. 

We  have  diligently  searched  this  record  and  find  no 
such  memorandum  or  signature  by  the  judge.  So  far 
as  we  can  ascertain,  counsel  are  discussing  something 
that  is  not  in  this  record.  Certainly  at  the  pages 
which  appellee  has  moved  to  strike  from  the  record 
no  such  memorandum  or  signature  appears.  The 
papers  copied  into  the  record  by  the  clerk,  and  which 
we  are  asked  to  strike  from  the  record,  do  not  have 
the  form  of  a  bill  of  exceptions.  The  clerk  has  no 
power  to  certify  in  a  common-law  record  what  written 
reasons  were  assigned  for  a  motion  nor  what  proof 
was  heard  upon  the  motion.  This  has  been  many 
times  decided  by  courts  of  review  in  this  State,  re- 
cent cases  being  People  v.  Ellsworth,  261  111.  275,  and 
People  ex  reh  Edgar  v.  Board  of  Review  Cook  Co., 
263  111.  326.  The  papers  copied  into  the  record  by  the 
clerk  upon  pages  16  to  23  inclusive  and  on  pages  35  to 
39  inclusive  are  therefore  stricken  from  the  record. 

The  trial  began  on  January  12,  1914,  and  the  hear- 
ing of  proofs  began  on  January  14th.   On  January  20th 
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appellant  entered  a  motion  to  require  appellee  to  give 
security  for  costs,  and  to  stay  the  suit  until  such  se- 
curity was  furnished  and  until  the  costs  of  the  Appel- 
late Court  were  paid,  and  it  filed  certain  points  in 
writing  and  offered  in  evidence  certain  affidavits  and 
the  motion  filed  at  the  former  term  to  strike  the  re- 
manding order  of  this  court  from  the  files,  etc.,  and 
the  affidavits  and  papers  then  filed  in  support  thereof ; 
and  thereby  said  motion  and  affidavit  of  said  former 
term  were  incorporated  in  this  bill  of  exceptions. 
They  were  proper  for  whatever  bearing  they  had  on 
said  motion  of  January  20,  1914,  but  their  presence 
at  that  point  in  the  bill  of  exceptions  does  not  furnish 
any  ground  for  reviewing  the  action  of  the  court  at 
the  previous  term.  The  ground  of  the  motion  to  stop 
the  progress  of  the  cause  until  appellee  gave  security 
for  costs  and  paid  the  costs  of  this  court  at  the  former 
term  was  that  a  few  days  before  the  present  trial 
began  appellee  conveyed  his  real  estate  to  his  son, 
that  appellant's  representative  did  not  learn  thereof 
until  three  days  before  the  motion  was  made,  and  that 
the  day  before  the  motion  was  made  said  representa- 
tive learned  from  said  son  that  he  paid  no  money 
consideration  for  said  deed,  but  said  son  refused  to 
state  what  the  consideration  was,  and  referred  him  to 
appellee  therefor,  and  appellee  refused  to  make  any 
statement  of  the  matter;  and  said  representative  al- 
leged that  he  was  informed  that  appellee  had  no  other 
property  from  which  the  costs  could  be  collected,  and 
that  he  believed  that  the  deed  was  made  for  the  pur- 
pose of  preventing  any  collection  of  the  costs  of  this 
case  from  appellee.  The  affiant  also  stated  that  the 
property  so  conveyed  was  the  homestead  of  appellee, 
and  was  subject  to  a  mortgage  for  $1,000,  and  that  he 
believed  it  was  worth  $3,000.  Appellant  also  offered, 
upon  said  motion,  the  execution  against  appellee  for 
costs,  amounting  to  $319.66,  which  issued  from  this 
court  since  the  former  hearing  here,  and  showed  that 
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it  reached  the  sheriff  of  Kock  Island  county  on  Oc- 
tober 30,  1913.  If  appellant  believed  that  there  was 
any  value  in  said  property  above  the  homestead  and 
the  mortgage,  why  did  it  not  levy  said  execution  upon 
said  real  estate  and  take  proceedings  ,to  have  the 
homestead  set  off  and  the  property  sold  under  said 
execution!  This  deed  was  filed  for  record  three  days 
before  the  trial  of  this  case  began.  The  affiant  says 
he  is  an  agent  of  appellant,  and  did  not  know  of  the 
filing  of  this  deed  until  January  17th,  a  week  after 
the  trial  began.  But  there  is  nothing  to  show  that 
the  attorneys  for  appellant  or  the  officers  of  appel- 
lant did  not  know  of  this  deed  at  the  time  it  was 
recorded,  and  if  they  did,  then  they  should  have  made 
this  application  before  this  trial  began.  Appellant 
does  not  show  that  it  could  not  have  made  this  appli- 
cation before  the  trial  began.  Again,  said  affiant  only 
surmises  or  guesses  that  the  purpose  was  to  prevent 
appellant  from  collecting  its  costs.  If  the  court  had 
deemed  an  application  of  this  kind,  in  the  middle  of  a 
long  trial,  sufficient,  it  would  have  been  bound  to  en- 
ter into  an  inquiry  as  to  what  the  purpose  was  in 
making  the  deed,  and  it  might  very  well  be  that  it  was 
made  to  enable  appellee  to  provide  a  way  for  raising 
funds  to  procure  the  services  of  attorneys  for  this 
third  trial  of  the  case,  or  to  procure  the  attendance 
of  his  witness  Pearson  from  South  Dakota,  and  for 
other  expenses  of  the  trial.  As  appellant  could 
have  subjected  said  property  to  sale  under  its  execu- 
tion and  did  not,  and  as  it  has  no  judgment  for  the 
costs  of  the  Circuit  Court,  but  on  the  contrary  the 
judgment  for  said  costs  is  against  it,  and  as  the  grant- 
ing of  such  a  motion  ten  days  after  the  trial  began 
is  not  supported  by  any  authority  to  which  our  atten- 
tion is  called,  and  would  be  a  rule  very  demoralizing 
to  the  trial  of  causes,  we  approve  the  action  of  the 
trial  court  in  exercising  its  discretion  in  refusing  to 
suspend  the  trial  at  that  stage  of  the  case. 
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Appellant  asked  certain  questions  of  various  mem- 
')ers  of  the  panel  during  the  selection  of  the  jury,  to 
wbich  the  court  sustained  objections,  and  it  is  argued 
that  the  questions  were  proper  and  that  the  court 
erred  m  not  permitting  them  to  be  answered.    None  of 
those  jurymen  were  accepted,  or  sat  in  the  trial  of  the 
case.    Appellant  exhausted  its  peremptory  challenges, 
but  the  abstract  does  not  show  that  it  thereafter  desired 
to  challenge  any  other  juror  and  was  refused  or  that  an 
nnfair  juror  was  put  upon  it,  and  the  abstract  there- 
fore does  not  show  that  if  the  questions  were  proper, 
appellant  was  harmed  by  the  refusal  to  permit  them  to 
be  answered.    The  rule  laid  down  in  Spies  v.  People, 
122  ni.  1,  on  pp.  257,  258,  and  in  Graff  v.  People,  208 
Dl.  312,  and  followed  in  various  Appellate  Court  cases, 
is  that  unless  it  appears  that  an  objectionable  juror 
was  put  upon  the  defeated  party  after  he  had  ex- 
hausted  his   peremptory   challenges,   rulings   of  the 
court  in  regard  to  jurors  who  were  not  accepted  will 
not  be  considered.     In  Grand  Lodge  L  0.  M.  A.  v. 
Wieting,  168  111.  408,  this  rule  was  applied  to  alleged 
errors  of  the  trial  court  in  refusing  to  permit  appel- 
lant to  put  certain  questions  to  certain  veniremen,  and 
as  an  unobjectionable  jury  was  obtained,  the  Supreme 
Court  declined  to  consider  whether  the  trial  court  did 
or  did  not  rule  correctly.    Appellant  has  embodied  in 
the  record  the  entire  examination  of  jurors,  covering 
about  135  pages,  but  it  is  not  our  duty  to  examine  more 
of  that  record  than  has  been  abstracted  to  see  if  we  can- 
not discover  some  error.    Inman  v.  Miller ,  234  111.  356; 
PMlips  V.  Benfield,  249  111.  139;  Stout  v.  Taylor,  168 
111.  App.  410 ;  Biggs  v.  Peoria  S  P.  U.  Ry.  Co.,  182  111. 
App.  613.    The  abstract  does  not  show  reversible  error 

in  that  respect,. 

Many  errors  are  assigned,  but,  as  they  are  sum- 
marized in  appellant's  brief,  those  not  already  consid- 
ered are  confined  to  rulings  on  the  evidence  and  the 
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instructions.  The  record  is  full  of  objections  to  ques- 
tions put  to  the  witnesses.  Upon  a  careful  examina- 
tion we  find  that  in  very  many  cases  where  the  court 
sustained  an  objection  to  a  question  put  by  appellant 
in  the  cross-examination  where  the  ruling  seems 
wrong  or  doubtful,  it  appears  that  before  the  cross- 
examination  wfi^s  finished  the  evidence  sought  was  ob- 
tained and  thereby  a  possible  error  was  cured.  There 
are  instances  where  an  objection  was  sustained  to  a 
question  put  by  appellant  to  appellee  whether  he  did 
not  make  a  certain  answer  on  a  former  trial,  but  be- 
fore  the  cross-examinatio^  was  finished  the  witness 
stated  that  he  did  make  that  answer  at  the  former 
trial.  Appellee  was  asked  on  cross-examination  if 
he  had  looked  over  his  former  testimony  and  an  ob- 
jection was  sustained  to  that  question,  but  before  the 
cross-examination  was  finished  appellee  answered  that 
he  had  not  read  his  former  testimony  but  that  he  had 
talked  it  over  with  his  attorney.  The  truth  seems  to 
be  that  appellant's  counsel  was  persistent,  and  when 
he  had  put  what  he  conceived  to  be  a  proper  cross-ex- 
amination and  an  objection  thereto  was  sustained,  he 
did  not  rest  upon  the'  supposed  error  of  that  ruling 
but  went  after  the  matter  again  and  again  and  gen- 
erally obtained  a  complete  answer  to  his  inquiry  be- 
fore the  cross-examination  was  finished.  Appellant 
read  to  the  witness  Pearson  in  the  cross-examination, 
in  one  interrogatory,  a  large  number  of  questions  and 
answers,  and  then  asked  him  if  such  questions  were 
put  to  him  and  if  he  made  such  answers  at  the  former 
trial.  One  such  interrogatory  also  embraced  the  ques- 
tion whether,  at  the  first  trial,  he  had  been  asked  cer- 
tain questions  and  made  certain  answers.  Objections 
were  sustained  to  these  questions.  Appellant's  coun- 
sel stated  to  the  trial  judge  that  if  the  objection  ^was 
that  he  was  combining  several  questions  and  answers 
in  one  question,  he  would  put  them  separately.  The 
court  indicated  that  he  thought  that  form  was  ob- 
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jectionable,  but  that  he  was  ruling  on  other  grounds. 
The  questions  should  have  been  separated,  because 
very  many  of  the  supposed  answers  were  entirely  in 
harmony  with  what  the  witness  had  already  testified 
to  both  in  direct  and  cross-examination,  and  such  an- 
swers contained  no  matter  of  impeachment  or  con- 
tradiction.   Unquestionably  if  any  witness  has  given 
an  answer  in  a  material  matter  at  a  former  trial  not 
in  harmony  with  his  testimony  on  the  present  trial, 
the  cross-examiner  has  a  right  to  ask  the  witness  if 
he  did  so  state  on  the  former  trial.    In  fact  there  was 
substantially  nothing  of  importance  in  the  matter  sup- 
posed to  have  been  testified  to  by  him  in  the  former 
trial  but  what  had  already  been  stated  by  him  on  his 
cross-examination  at  this  trial.     Pearson  was  a  ma- 
chinist who  assisted  a  representative  of  appellant  in 
repairing  the  overhead  mechanical  appliances  of  this 
drop  hammer  in  August  preceding  this  injury.    The 
object  of  these  omnibus  cross-questions  was  to  show 
that  at  the  former  trial  he  had  testified  that  when 
that  repair  was  completed  in  August  the  parts  were 
put  back  in  their  proper  places,  and  were  in  order,  and 
were  tested  by  him  and  found  to  be  in  order.    He  had 
previously  testified  on  the  cross-examination  at  great 
length  that  these  appliances  were  in  proper  order  when 
the  machine  was  reassembled  after  the  repairs  in  Au- 
gust, and  that  they  tested  it  then,  and  that  it  worked 
perfectly.     Therefore  these  supposed  omnibus  ques- 
tions contained  substantially  nothing  to  contradict  the 
evidence  of  the  witness.    But  more  than  all  that,  the 
thing  sought  to  be  established  by  Pearson's  direct  ex- 
amination was  that  the  stopper  bar  was  bent  when 
the  repairs  were  finished,  and  that  the  dog  engaged 
the  stopper  bar  only  about  three-quarters  of  an  inch. 
Bruce,  one  of  the  representatives  of  appellant,  and 
under  whose  direction  said  repairs  were  made  in  Au- 
gust, testified  for  appellant  that  the  stopper  bar  was 
bent  and  crooked,  and  was  left  by  him  in  that  condi- 


272  Appellate  Coubts  op  Illinois. 

Muenter  v.  MoUne  Plow  Co.,  193  111.  App.  261. 


tion  purposely,  and  that'  he  regarded  that  as  the 
proper  condition  for  it  to  be  in;  and  either  he  or  an- 
other witness  for  appellant  testified  that  the  dog  only 
engaged  the  stopper  bar  about  three-quarters  of  an 
inch,  and  that  it  ought  not  to  engage  it  any  more  than 
that.  Therefore  the  fact  that  the  stopper  bar  was 
left  bent  and  crooked  and  engaging  the.dog  only  three- 
quarters  of  an  inch  was  proved  by  appellant,  and 
therefore  if  there  was  anything  in  Pearson's  former 
examination  tending  to  the  same  effect  which  would 
have  contradicted  anything  he  testified  to  on  this  trial, 
still  appellant  was  not  harmed  by  not  obtaining  it,  be- 
cause it  claimed  the  truth  was  as  Bruce  testified,  and 
the  question  then  became,  not  whether  the  stopper  bar 
was  in  fact  crooked  and  bent  and  engaging  the  dog 
only  three-quarters  of  an  inch  as  appellee's  testimony 
tended  to  show,  but  whether  that  was  a  proper  and 
safe  condition  as  appellant  claimed  or  was  dangerous 
and  calculated  to  permit  the  machine  to  repeat  as  ap- 
pellee claimed.  Appellee  on  cross-examination  was 
asked  similar  questions,  though  they  were  not  com- 
bined to  the  same  extent  in  one  interrogatory.  The 
observations  above  made  concerning  Pearson's  cross- 
examination  apply  in  part  to  that  of  appellee,  and  in 
addition,  before  the  cross-examination  was  completed, 
appellee  had  answered  most  of  the  questions.  When 
the  whole  record  is  considered,  we  do  not  find  any 
reversible  error  in  those  rulings.  Appellee  was  asked 
on  direct  examination  where  he  was  bom,  and  an- 
swered * '  In  Sweden. "  It  is  earnestly  insisted  both  in 
the  original  and  in  the  reply  brief  that  this  was  re- 
versible error.  Appellant  proved  by  some  of  its  fore- 
men that  they  gave  orders  and  directions  to  appellee 
in  the  Swedish  language.  The  fact  was  that  he  had 
been  in  this  country  but  a  little  over  three  years  when 
he  was  injured  and  that  his  superiors  thought  it 
necessary  to  address  him  in  that  language  to  make 
him  understand,  and  it  is  evident  that  at  this  trial  it 
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was  difficult  to  make  him  understand  some  of  the  ques- 
tions in  English,  The  naiiies  of  the  jurors  are  not  con- 
tained in  the  abstract  nor  does  the  abstract  show  that 
any  man  of  Swedish  nationality  sat  upon  the.  trial. 
We  find  no  error  in  this  respect. 

In  cross-examination  of  appellee,  who  was  the  first 
witness  at  the  trial,  appellant  sought  to  put  in  evi- 
dence various  models,  diagrams  and  plans  of  the  ma- 
chme  upon  which  appellee  was  working  when  he  was 
injured,  including  parts  thereof  which  were  not  in 
his  sight  when  he  was  at  work  and  with  which  he  was 
obviously  unfamiliar,  and  then  to  cross-examine  ap- 
pellee upon  these  models  and  diagrams.  Appellant 
also  proposed  to  have  appellee  yrithdrawn  from  the 
stand,  and  to  call  a  witness  for  appellant  and  prove 
by  him  the  correctness  of  these  models,  diagrams  and 
plans,  before  proceeding  with  the  cross-examination 
of  appellee.  Our  attention  is  not  called  to  any  case 
where  it  has  been  announced  as  a  proper  rule  of  prac- 
tice for  a  defendant  to  begin  introducing  his  testimony 
before  the  completion  of  the  examination  of  the  first 
witness  for  the  plaintiff,  and  undoubtedly  such  a  rule 
of  practice  would  be  extremely  confusing.  Appellant 
had  no  such  right.  Appellee  was  not  an  expert  and  it 
was  not  proper  for  appellant  to  introduce  its  evidence 
at  the  very  commencement  of  appellee's  case,  and  we 
approve  the  ruling.  In  due  time  appellant  in  its 
proper  order  was  permitted  to  introduce  these  models 
and  diagrams  and  had  all  it  was  entitled  to  in  that 
respect.  If  appellee  had  been  testifying  as  an  expert 
as  to  the  construction  of  this  machine  and  as  to  the 
respect  in  which  it  was  faulty,  probably  appellant 
might  properly  have  cross-examined  him  with  the  aid 
of  a  model  not  yet  in  evidence. 

In  making  its  case  appellant  offered  in  evidence  the 
testimony  of  appellee  and  other  witnesses  at  the 
former  trial  from  the  bill  of  exceptions.  It  did  not 
produce  the  stenographer  who  took  the  evidence  and 
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prepared  the  bill  of  exceptions  to  swear  to  its  truth- 
fulness, but  showed  that  it  was  inconvenient  for  it  to 
produce  said  stenographer.  The  bill  of  exceptions 
was  not  signed  by  the  judge  who  tried  the  case,  for 
he  was  then  dead,  and  it  was  signed  by  another  judge 
of  that  circuit.  The  bill  of  exceptions  was  not  compe- 
tent for  this  purpose,  as  held  in  Kankakee  <&  8.  R.  Co. 
V.  Horan,  131  111.  288,  and  Illinois  Cent.  R.  Co.  v.  Ash- 
line,  171  111.  313,  and  cases  there  cited.  One  obvious 
reason  is  because  the  witness  had  no  part  in  making 
up  the  bill  of  exceptions  and  no  opportunity  to  decide 
whether  it  was  correct  or  incorrect  before  it  was 
signed.  The  parties  to  the  suit  may  have  considered 
his  evidence  unimportant  and  may  have  paid  no  at- 
tention to  its  correctness,  or  they  may  have  been  will- 
ing to  have  some  parts  omitted  or  abbreviated.  The 
rule,  of  course,  is  entirely  different  if  any  witness  has 
testified  to  the  correctness  of  the  report  of  the  evi- 
dence of  the  witness  as  therein  set  out. 

Complaint  is  made  of  the  admission  of  testimony  of 
what  certain  men  said  to  appellee  in  the  shop.  These 
men  were  either  assistant  superintendent,  machinist, 
or  one  of  the  foremen  of  the  shop,  and  all  of  them  ap- 
pellee's superiors  and  all  of  them  representatives  of 
appellant,  and  what  they  said  to  appellee  was  said  by 
appellant  and  was  therefore  competent  evidence.  It 
is  urged  that  it  was  error  to  permit  appellee  to  prove 
the  condition  of  the  machine  after  he  was  hurt.  When 
appellee  was  hurt  he  was  immediately  removed  to  a 
hospital.  He  had  a  few  irons  in  his  furnace,  heated 
and  ready  to  be  put  through  the  machine.  Bruce,  as- 
sistant superintendent,  came  immediately  and  ran  the 
machine  about  fifteen  minutes  to  work  off  the  irons 
in  the  furnace.  He  testified  the  machine  did  not  re- 
peat during  that  time.  The  proof  is  positive  and  un- 
contradicted that  the  machine  then  remained  idle  for 
three  days.     Under  these  circumstances  we  think  it 
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not  erroneous  to  prove  the  condition  of  the  machine 
at  the  close  of  said  three  days. 

The  machine  in  question  was  known  as  a  drop-ham- 
mer machine.  There  was  an  anvil  in  front  of  the 
operator  and  a  hammer  weighing  perhaps  eight  hun- 
dred pounds  which  stood  raised  about  two  feet  above 
the  anvil.  In  the  face  of  the  hammer  and  in  the  face 
of  the  anvil,  dies  were  inserted,  according  to  the  work 
to  be  done.  These  dies  weighed  about  one  hundred 
and  fifty  pounds.  The  operator  inserted  the  dies  and 
cleaned  them  when  necessary.  Some  distance  above 
the  head  of  the  operator  was  a  frame  work.  Attached 
to  the  hammer  was  a  rope  which  went  to  a  mechanism 
some  fifteen  feet  above  the  floor.  Among  the  mechan- 
isms at  that  distance  from  the  floor  was  a  stopper 
arm,  which  was  connected  with  the  shafts  which  oper- 
ated the  machinery  in  various  parts  of  the  plant. 
There  were  also  two  devices  called  stopper  bars  set 
horizontally.  There  was  also  a  dog  which  engaged  the 
front  stopper  bar,  and  while  this  mechanism  was  in 
that  position  the  hammer  was  held  suspended.  An- 
other mechanism  connected  with  a  pedal  near  the  floor 
enabled  the  operator  to  remove  »the  dog  and  release 
the  stopper  bar  and  the  hammer  then  fell.  When  the 
foot  of  the  operator  was  not  upon  the  pedal  the  ham- 
mer remained  suspended  above  the  anvil,  if  the  mech- 
anism was  in  proper  condition.  The  operator  of  this 
particular  machine  faced  west.  There  was  a  north  and 
south  aisle  in  the  shop,  directly  back  of  his  machine. 
To  the  right  of  the  operator  and  a  little  further  east 
was  the  furnace  wherein  his  irons  were  heated  by  the 
helper.  Immediately  north  of  the  furnace  was  an  east 
and  west  aisle.  The  operator  handled  the  heated  irons 
with  a  pair  of  tongs  and  used  both  hands  in  doing  so, 
the  right  being  nearest  to  the  irons.  It  was  his  duty 
to  place  the  heated  iron  on  the  anvil,  cause  the  ham- 
mer to  drop  twice  upon  it,  and  permit  the  hammer  to 
be  immediately  raised,  and  he  then  with  his  tongs  put 
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the  iron  into  a  cart  provided  for  that  purpose.    There 
were  two  places  where  the  cart  could  stand.    If  the 
cart  was  north  of  the  anvil  and  immediately  west  -of 
his  furnace,  he  drew  the  iron  towards  him  and  then 
to  the  right  into  the  cart.     If  the  cart  stood  in  the 
aisle  immediately  west  of  the  anvil,  he  pushed  the  iron 
from  him  and  dropped  it  into  the  cart.    Appellee  was 
hurt  on  October  11,  1906.     X^is  mechanism,  fifteen 
feet  above  the  floor,  had  been  out  of  repair  in  the 
previous  August  and  portions  thereof  had  been  taken 
down  by  machinists  and  repaired  in  some  other  part 
of  the  shop  and  returned  some  days  later,  and  appel- 
lee again  set  to  work  upon  the  machine.     Appellee 
contends  that  these  appliances  were  not  then  properly 
repaired  but  were  reassembled  when  they  were  in  an 
improper  condition  and  unsafe,  and  that  this  was  neg- 
ligence, and  also  that  the  machine  had  repeated  a  few 
days  before  he  was  hurt.    Appellant  contends  that  it 
was  not  negligent  in  this  respect ;  that  if  the  machine 
afterwards  became  out  of  repair,  it  was  the  duty  of 
appellee  to  know  that  fact  and  to  report  it,  and  that 
he  did  not  do  so;  that  appellee  was  negligent  in  not 
ascertaining  if  the  appliances  were  out  of  repair ;  and 
negligent  in  pushing  the  iron  over  the  anvil  into  the 
cart,  when  it  was  an  absolutely  safe  way  for  him  to 
have  his  cart  north  of  the  anvil  and  pull  the  iron  out 
from  under  the  hammer  and  deposit  it  in  the  cart  to 
his  right;  that  appellee  had  been  expressly  ordered 
not  to  push  the  irons  through  and  have  his  cart  behind 
the  anvil,  and  that  he  disobeyed  these  orders  and  was 
thereby  hurt ;  and  that  he  assumed  the  risk  of  working 
with  the  machine  as  it  was  and  also  the  risk  arising 
from  his  disobedience  of  orders.     There  was  proof 
that  when  the  appliances  high  above  the  floor  were 
reassembled  after  the  repairs  in  August,  the  stopper 
bar  was  bent  when  it  should  have  been  straight ;  that 
the  dog  was  worn  and  the  ends  of  the  stopper  bar 
were  rounded  instead  of  square,  thus  making  it  easier 
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for  the  dog  to  slip  off ;  and  also  that  the  dog  engaged 
the  stopper  bar  only  three-quarters  of  an  inch  when 
it  should  have  engaged  it  from  an  inch  and  one-quar- 
ter to  an  inch  and  one-half,  and  that  these  conditions 
would  tend  to  permit  the  hammer  to  fall  when  the 
pedal  was  not  pressed.    There  was  proof  that  when 
an  operator  started  to  again  work  with  the  machine 
three  days  after  appellee  was  hurt,  the  hammer  re- 
peated again  and  again,  and  it  was  found  that  the 
stopper  bar  was  still  more  bent  and  the  ends  thereof 
still  more  worn,  so  that  the  dog  would  not  hold  up  the 
hammer.    All  these  matters  were  contradicted  by  evi- 
dence introduced  by  appellant.     There  was  evidence 
that  it  was  the  general  duty  of  each  operator  upon  the 
various  drop  hammers  in  that  shop  to  be  responsible 
for  his  own  machine,  and  to  ascertsCin  and  report  when- 
ever it  was  out  of  repair.    We  are  satisfied  from  all 
the  evidence  that  though  that  was  true  as  to  the  ham- 
mer and  anvil  and  conditions  where  the  operator  stood, 
it  was  not  true  as  to  the  mechanism  fifteen  feet  above 
the  floor  and  here  involved.    Underneath  this  mechan- 
ism and  the  platform  there  were  timbers,  and  beneath 
these  was  a  metal  pan  to  catch  oil  which  might  drip 
from  those  bearings  and  the  dust.    It  was  the  duty  of 
appellee  to  go  up  to  this  place  twice  a  day  and  pour 
some  oil  through  three  or  four  oil  holes  in  the  bear- 
ings.   He  had  no  other  duty  to  perform  above  that 
drip  pan.    From  where  he  stood  when  operating  the 
machine  he  could  not  see  this  mechanism  at  all  if  he 
tried  to  look.    He  was  not  a  machinist  in  the  ordinary 
sense.   He  was  really  an  unskilled  workman.    It  does 
not  appear  that  he  had  any  knowledge  of  the  exact 
condition  of  the  appliances  involving  the  stopper  arm, 
the  stopper  bars,  the  dog  and  a  certain  spiral  spring 
and  certain  rubber  bands,  or  their  connection  with 
the  shaft.    His  only  duty  above  the  drip  pan  was  to  go 
there  twice  a  day  and  put  oil  in  the  oil  holes.    We  are 
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of  opinion  that  he  had  no  duty  of  inspection  of  those 
appliances,  had  no  means  of  knowing  whether  they 
were  or  were  not  in  order,  except  by  the  fact  of  the 
hammer  repeating,  while  appellant  owed  him  the  duty 
of  inspection  of  these  appliances  and  owed  him  the 
duty  to  exercise  reasonable  care  to  furnish  him  a  rea- 
sonably safe  place  in  which  to  work,  and  therefore 
that  there  is  no  evidence  in  the  case  from  which 
the  jury  could  be  permitted  to  find  that  he  assumed  the 
risk  that  these  appliances  were  in  good  repair.  The 
assistant  superintendent  or  head  machinist  and  vari- 
ous foremen  in  that  shop  testified  that  they  forbid 
appellee  to  place  his  cart  back  of  his  anvil  and  to  push 
the  irons  through  the  anvil  into  the  cart  and  to  put 
his  hand  under  the  hammer,  but  directed  him  to  put 
the  cart  at  the  riglit  of  the  anvil  and  to  pull  out  the 
irons  towards  himself  and  deposit  them  in  the  cart 
to  his  right.  Appellee  when  hurt  had  the  cart  back  of 
the  anvil  and  was  pushing  the  irons  through  the  anvil 
with  his  tongs.  Neither  he  nor  any  other  witness  could 
tell  exactly  how  his  hand  came  to  be  under  the  ham- 
mer when  it  repeated.  Appellee  denied  these  orders 
and  directions,  except  as  to  two  instances.  He  testi- 
fied that  on  one  occasion  one  of  the  foremen  told  him 
to  move  his  cart  from  the  rear  of  his  anvil  to  the  side 
because  the  foreman  wanted  to  use  that  aisle  at  that 
time  for  a  certain  purpose  connected  with  certain 
beams,  and  that  he  accordingly  did  so  move  his  cart 
until  the  foreman  was  through  using  the  aisle,  and 
then  he  put  it  back  behind  the  anvil  again.  Appellee 
testified  that  it  was  sometimes  necessary  for  him  to 
clean  the  die  on  the  face  of  the  anvil  and  that  for 
this  puri)ose  he  was  supplied  with  certain  appliances, 
including  a  brush  and  a  hose,  and  that  on  a  certain 
occasion  the  hose  was  out  of  order  and  he  was  obliged 
to  use  the  brush  alone  to  clean  the  die,  and  that 
brought  his  hand  under  the  hammer,  and  that  a  fore- 
man, who  came  along,  asked  him  why  he  did  it  that 
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way  and  appellee  told  him  the  hose  was  out  of  order, 
and  the  foreman  then  told  him,  that  when  he  had 
occasion  to  put  his  hand  upon  the  die  in  that  way 
he  should  first  put  a  certain  wooden  block  upon  the 
anvil,  which  would  protect  his  hand  if  tlie  hammer 
fell.  While  some  of  the  witnesses  for  appellant  tes- 
tified that  it  was  improper  to  push  the  irons  through 
the  anvil,  other  witnesses  for  appellant  plainly  showed 
that  it  was  not  unsafe  to  do  so,  especially  with  the 
shorter  irons,  and  that  it  Tyas  common  practice  in  that 
shop.  Appellee  testified  that  when  he  was  taken  from 
the  position  of  helper  and  made  an  operator  of  a  drop- 
hammer  machine,  ten  months  or  a  year  before  he  was 
injured,  he  expr,essed  to  the  foreman  doubt  of  his 
ability  to  do  the  work  and  that  his  foreman  tfild  him 
to  do  as  the  other  operators  did.  The  drop-hammer 
operator  under  whom  appellee  worked  as  a  helper  be- 
fore he  was  put  upon  this  drop  hammer  testified  for 
appellant  that  while  appellee  worked  as  his  helper, 
the.witness  was  in  the  habit  of  pushing  ** Dutch  Uncle" 
shanks  through  the  machine  and  dropping  them  into 
a  cart  back  of  it  instead  of  pulling  them  towards  him- 
self, whenever  it  was  more  convenient  to  do  it  that 
way,  and  that  that  was  a  safe  and  proper  method.  It 
is  plain  from  an  examination  of  all  the  testimony  of- 
fered by  appellant  that  while  some  of  its  foremen  de- 
clared that  method  of  removing  the  iron  from  the 
die  to  be  improper,  yet  that  was  a  very  common  prac- 
tice in  that  shop  with  its  seven  or  eight  or  nine  drop 
hammers,  when  working  upon  '^Ehitch  Uncle"  shanks 
and  other  short  irons,  prior  to  the  injury  to  appellee, 
and  that  the  foreman  saw  the  business  so  conducted, 
and  never  claimed  to  have  tried  to  stop  the  practice 
or  to  give  any  other  or  different  orders,  except  the 
contrary  orders  which  they  claimed  they  occasionally 
gave  to  appellee.  "Witnesses  for  appellant  testified  that 
the  iron  could  be  pushed  through  the  anvil  without  put- 
tmg  the  hand  of  the  operator  upon  the  place  where  the 
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hammer  would  fall.  When  appellee  was  hurt  he  was 
working  upon  ** Dutch  Uncle"  shanks,  short  small 
irons  which  some  witnesses  for  appellant  said  it  was 
proper  to  shove  through  the  machine.  Appellee  tes- 
tified that  he  did  this  work  in  this  way  because  he  could 
work  more  rapidly  to  shove  the  iron  from  him  and  to 
let  it  fall  into  the  cart  than  to  pull  it  towards  him  and 
then  push  it  to  the  right,  and  that  he  was  paid  so  much 
for  each  one  hundred  irons  that  he  put  through  his 
machine.  A  witness  for  appellant  gave  testimony  in- 
dicating his  suspicion  that  appellee's  foot  may  have 
touched  the  pedal  and  thus  released  the  hammer  at 
this  time,  but  appellee  positively  testified  that  he  did 
not  touch  the  pedal,  and  the  fact  that  the  machine  con- 
stantly* repeated  when  operation  was  resumed  upon  it 
after  three  days  tends  to  indicate  that  it  did  repeat 
without  the  operation  of  the  pedal  when  appellee  was 
hurt.  There  therefore  was  evidence  tending  to  show 
that  the  overhead  appliances  were  left  in  improper 
condition  when  reassembled  in  August,  and  that  they 
were  in  an  improper  condition  when  appellee  was  hurt, 
and  that  appellee  was  injured  because  thereof,  and 
that  appellant  had  not  properly  performed  its  duty 
of  inspection,  and  that  appellee  was  in  the  exercise 
of  due  care,  and  these  were  questions  of  fact  for  a 
jury.  There  have  been  three  trials.  The  result  of  the 
first  we  do  not  know.  The  second  and  third  verdicts 
were  for  the  plaintiff.  We  conclude  that  a  verdict 
either  way  upon  these  questions  of  fact  should  not 
now  be  disturbed  by  this  court.  Plaintiff  lost  three- 
fourths  of  the  palm  of  his  right  hand  and  all  the  fingers 
thereof  except  the  index  finger.  The  judgment  for 
$5,763.61  is  not  excessive. 

Appellant  criticises  several  of  the  instructions  given 
at  the  request  of  appellee,  but  we  conclude  such  criti- 
cisms are  not  well  founded.  Appellant  requested 
forty-six  instructions.  The  questions  of  law  involved 
in  the  case  were  few  and  simple,  and  we  regard  a  re- 
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quest  for  so  many  instnictions  as  an  abuse  and  as 
casting  upon  the  trial  judge  an  unnecessary  burden. 
This  multiplicity  of  instructions  was  created  by  stat- 
ing the  legal  propositions  supposed  to  be  applicable 
to  the  case  in  many  different  ways  and  stating  two 
or  more  legal  propositions  in  many  different  combi- 
nations, calculated  to  puzzle  the  trial  judge.  The  court 
gave  twenty-eight  instructions  requested  by  appellant 
and  refused  eighteen.  No.  1,  refused,  assumes  that 
appellant  had  given  appellee  positive  and  express  in- 
structions as  to  the  manner  of  doing  his  work,  whereas 
the  evidence  made  that  a  disputed  question.  The  other 
provisions  of  said  instruction  are  embodied  in  in- 
structions given  for  appellant.  No.  2,  refused,  is 
practically  embodied  in  the  given  instructions.  No.  3, 
refused,  is  to  the  effect  that  if  appellee  was  doing  his 
work  in  an  unnecessary  way  and  was  injured  in  direct 
consequence  of  so  doing  it,  and  if  defendant  did  not 
know  that  he  was  so  doing  the  work  and  could  not 
have  so  known  by  the  exercise  of  reasonable  care,  then 
appellee  could  not  recover.  There  was  no  proof  upon 
which  to  base  this  instruction.  Not  only  had  the  as- 
sistant superintendent  or  head  machinist  and  several 
foremen  seen  appellee  doing  this  work  in  the  way  he 
was  doing  it  when  he  was  hurt,  and  so  testified,  but 
one  of  them  testified  that  he  knew  that  appellee  some- 
times did  the  work  in  that  way  and  saw  him  so  doing  * 
it  on  the  Saturday  'before  the  Wednesday  on  which 
he  was  hurt.  Knowledge  by  the  foreman  was  knowl- 
edge by  appellant,  and  as  such  knowledge  was  clearly 
established  and  not  denied,  this  instruction  was  prop- 
erly refused.  No.  4,  refused,  put  upon  appellee  an 
assumption  of  risk  much  greater  than  the  evidence 
would  justify.  Instructions  Nos.  18,  25  and  26,  given 
at  appellant's  request,  stated  the  law  on  that  subject 
sufl5ciently,  as  shown  by  what  we  have  heretofore  said 
of  the  evidence  bearing  upon  the  assumption  of  risk. 
No.  5,  refused,  ignored  appellant's  duty  of  inspection 
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afiter  the  overhead  appliances  were  repaired  in  Au- 
gust. Instruction  No.  22,  given,  was  sufficient  on  that 
subject.  Two  of  the  propositions  embraced  in  No.  6, 
refused,  were  embodied  in  given  instructions  No.  4  and 
14.  The  remaining  proposition  was  that  the  jury 
should  find  for  defendant  if  they  were  unable  to  de- 
cide from  the  evidence  the  nature  of  the  defect  in  the 
machine.  The  declaration  is  improperly  abstracted, 
but  an  examination  of  the  record  shows  that  one  count 
thereof  contained  the  general  charge  that  defendant 
negligently  permitted  the  machine  to  become  and  re- 
main out  of  repair  and  in  a  dangerous  condition  and 
thereby  plaintiff  was  injured.  Under  that  charge  it 
was  not  necessary  for  the  jury  to  determine  the  exact 
nature  of  the  defect  in  order  to  find  for  plaintiff,  and 
that  part  of  the  instruction  was  calculated  to  mislead 
the  jury.  No.  7,  refused,  was  covered  by  given  in- 
structions Nos.  4,  5,  14  and  others.  No.  8,  refused, 
was  covered  by  given  instructions  Nos.  6,  16,  17,  18, 
19,  20,  21,  23,  24  and  others.  We  are  of  opinion  that 
the  evidence  does  not  show  such  a  duty  in  appellee 
to  inspect  the  overhead  appliances  controlling  the  ac- 
tion of  the  hammer  as  appellant  has  assumed  in  re- 
fused instructions  Nos.  9,  10  and  11,  and  that  given 
instructions  Nos.  18,  25  and  26  and  others  stated  all 
that  appellant  was  entitled  to  on  that  subject.  There  is 
no  evidence  that  appellee  had  any  such  knowledge  of 
the  defects  of  said  overhead  appliances  as  to  justify 
refused  instruction  No.  12.  Nos.  13,  14  and  17,  re- 
fused, were  to  the  general  effect  that  if  appellee  dis- 
obeyed an  order  of  his  superior  and  was  injured  in 
consequence  thereof,  he  could  not  recover.  There  was 
proof  of  several  such  orders  at  different  times  by  dif- 
ferent foremen  and  these  orders  were  not  always  iden- 
tical. The  instructions  do  not  designate  which  order 
was  meant.  They  covered  those  given  long  before 
the  injury  as  well  as  the  more  recent.  There  were  a 
number  of  drop-hammer  machines  operating  in  that 
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shop,  either  seven,  eight  or  nine.     Witnesses  intro- 
duced by  appellant  gave  evidence  tetiding  to  show  a 
custom  or  habit  or  practice  in  that  shop  that  operators 
of  these  machines  pushed  the  irors  through  the  ma- 
chine just  as  appellee  was  doing  when  he  was  hurt, 
and  especially  that  they  did  so  when  working  on  short 
pieces  of  irons,  as  these  ** Dutch  Uncle"  shanks  were. 
With  an  assistant  superintendent  or  head  machinist 
and  several  foremen  in  this  shop  all  the  time,  the  evi- 
dence warranted  the  jury  in  finding  that  these  viola- 
tions of  this  order  were  habitual  when  working  on 
short    irons,    and    were    well    known    to    appellant 
through  its  foremen  and  superior  officers  and  were  per- 
mitted to  continue.     Perhaps  this  practice  was  not 
stopped  by  appellant  because  under  the  proof  each 
man  could  accomplish  more  work  by  pushing  the  short 
irons  through  the  machine.    Only  half  as  many  move- 
ments were  required  by  the  operator  to  push  the  iron 
through  as  to  draw  it  back  and  cast  it  to  the  right. 
We  held  in  Cohurn  v.  Moline,  E.  M.  £  TF.  Ry.  Co.,  149 
111.  App.  132;  Kenny  v.  Marquette  Cement  Mfg.  Co., 
149  111.  App.  173;  and  Bertelsen  v.^Rock  Island  Ploiv 
Co,,  164  111.  App.  459,  that  abrogation  of  a  rule  may 
be  shown  by  proof  of  its  habitual  violation  with  the 
knowledge  of  the  master  who  established  it,  and  that 
such  knowledge  will  be  presumed  if  the  violation  con- 
tinues so  long  that  the  master  might  reasonably  know 
it    The  Kenny  case,  supra,  was  afterwards  affirmed 
in  243  111.  396,  where  other  cases  are  cited.    This  prin- 
ciple would  apply  to  the  supposed  orders  given  appel- 
lee here,  especially  in  view  of  the  fact  that  the  proof 
shows  that  he  was  directed  to  do  this  work  as  the 
operators  of  other  drop-hammer  machines  did  theirs. 
This  instruction  ignored  points  which  must  be  consid- 
ered in  determining  whether  a  failure  to  obey  the  order 
referred  to  in  said  instructions  necessarily  defeated 
appellee  in  this  suit.    No.  15,  refused,  ignored  the  ef- 
fect of  the  proof  that  if  the  overhead  appliances  were 
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in  proper  condition  and  the  appellee's  foot  was  not 
upon  the  pedal,  it  was  safe  to  put  one's  hand  upon  the 
plate.  It  also  ignored  the  rule  laid  down  in  United 
States  Wind  Engine  <&  Pump  Co.  v.  Butcher,  223  HI. 
638,  and  Clarh  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  231  111. 
548.  No.  16  was  properly  refused  because  there  was 
no  proof  that  the  failure  of  appellant  to  repair  was 
due  to  the  negligence  of  any  one  who  could  be  found 
by  the  jury  to  be  a  fellow-servant  of  appellee.  No.  18, 
refused,  was  covered  by  several  given  instructions,  re- 
quiring due  care  of  plaintiff  as  a  prerequisite  to  his 
recovery,  and  especially  by  given  instructions  Nos.  21, 
24  and  26.  Our  reference  here  to  **  given  instruc- 
tions" are  to  those  given  at  the  request  of  appellant. 
We  find  no  reversible  error  in  the  other  matters  of 
which  complaint  is  made.  The  judgment  is  therefore 
afiSrmed. 

Affirmed. 


Minnie  E.  Parks,  Appellee,  t.  I.  M.  Western,  Adminis- 
trator, Appellant. 

Gen.  No.  6,046.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  Mazziki 
Slusser,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Minnie  E.  Parks  filed  a  claim  against  the  estate  bf 
her  deceased  brother,  Merreles  E.  Covey,  in  the  Pro- 
bate Court,  on  a  judgment  note  payable  to  her  order, 
and  purporting  to  have  been  signed  by  the  deceased 
and  his  mother.  The  administrator  filed  an  afl5davit 
denying  the  execution  of  the  instrument.     The  daim 
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was  allowed  in  full  in  the  Probate  Court  and  in  the 
Circuit  Court  on  appeal,  and  the  administrator  ap- 
peals therefrom. 

The  evidence  was  conflicting  as  to  whether  the  de- 
ceased executed  the  instrument,  whether  he  acknowl- 
edged its  existence  during  his  lifetime,  and  also 
whether  the  claimant  ever  had  the  amount  of  the  note 
to  lend  her  brother,  as  she  claimed  to  have  done. 

Elus  &  Westebn,  for  appellant ;  Edgab  L.  Mastebs, 
of  counsel. 


N 


Hazlehubst  &  Oabbuby  and  Raymond  &  Newhall^ 
for  appellee. 

Mb.  Justiob  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  790* — when  ajBMavit  denying  execution 
of  instrument  part  of  record.  Since  an  affidavit  denying  the  execu- 
tion of  a  note  Is  In  effect  a  pleading,  it  need  not  be  preserved  by 
bill  of  exceptions. 

^2,  Bills  and  notes,  §  480* — when  judgment  on  note  hased  on 
conflicting  evidence  sustained,  A  judgment  In  favor  of  the  plain- 
tiff in  an  action  on  a  note  will  not  be  disturbed  on  appeal  when 
resting  on  conflicting  evidence  as  to  the  execution  by  the  maker, 
Mb  acknowledgment  of  its  existence  during  his  lifetime,  and  also 
whether  the  payee  ever  had  the  amount  of  money  to  lend  the  maker 
which  was  represented  by  the  note. 

3.  Appeal  and  bbbob,  §  806* — when  hill  of  exceptions  must  con- 
tain  rejected  exhibits.  Whether  the  rejection  of  the  plaintiff's  tax 
schedule  in  an  action  on  a  note  was  erroneous,  when  Introduced  to 
show  that  he  did  not  have  the  amount  of  the  note  to  lend  the  maker, 
will  not  be  considered  on  appeal  where  the  schedule  is  not  In  the 
bill  of  exceptions. 

4.  Tbial,  §  232* — when  unexplained  presence  of  document  in 
jury  room  not  prejudicial.  The  presence  of  blank  tax  schedules 
among  the  documents  returned  by  a  jury  from  the  jury   room, 

*8ee  minoto  Notes  Vlgent,  Vols.  XI  to  XV,  and  Camulatiire  Qaarterly,  same 
tople  and  aectlon  number. 
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held  not  to  constitute  reversible  error,  where  they  evidently  fell 
from  a  sealed  book  properly  taken  to  the  jury  room. 

6.  Bills  and  notes,  §  462* — when  instruction  0$  to  liability  of 
maker  not  erroneous.  An  instruction  in  an  action  on  a  note,  to  the 
effect  that  if  the  jury  believed  from  the  evidence  that  it  was  exe- 
cuted by  the  maker,  delivered  to  the  payee  and  had  not  been  paid, 
that  they  should  find  for  the  plaintiff  in  such  amount,  if  any,  as 
from  the  evidence  they  found  to  be  due,  held  not  erroneous. 

6.  Trial,  §  34* — when  presence  on  bench  of  judge  formerly  of 
counsel  not  prejudicial.  The  fact  that  a  Judge  of  a  Circuit  Court, 
who  was  formerly  of  counsel  for  the  plaintiff,  came  into  the  court 
room  during  the  trial,  went  upon  the  bench  and  spoke  to  the  pre- 
siding Judge,  held  not  prejudicial  to  the  defendant  where  neither 
the  length  of  such  conversation  nor  the  subject  thereof  appeared. 


Illinois  Northern  Utilities  Company,  Appellant,  y.  City 

of  Oregon,  Appellee. 

Oen.  No.  6,060.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Ogle  county;  the  Hon.  Oscab 
E.  Heabo,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  9,  1915. 


Statement  of  the  Case. 

By  various  conveyances  the  Illinois  Northern  Utili- 
ties Company  acquired  107/110,  the  city  of  Oregon 
2/110  and  James  Barden's  estate  1/110  of  a  dam 
across  the  Kock  Kiver  at  the  city  of  Oregon.  In  all 
of  the  deeds  were  numerous  covenants  and  agreements 
for  the  repair  and  maintenance  of  the  dam  at  a  desig- 
nated height  and  for  dividing  the  expense  thereof 
among  the  owners.  The  conveyances  further  provided 
that  if  any  of  the  owners  failed  to  repair  damages 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XY,  and  ComolaUTe  Qiuurteriy, 
topic  fMid  section  number* 
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within  ten  days  after  notice  from  any  other  owner  to 
do  80,  that  any  one  owner  might  make  the  necessary 
repairs  and  charge  to  each  owner  his  proportion  of 
the  expense. 

In  1913  about  one  hundred  feet  of  the  dam  went 
out,  and  repairs  not  being  made,  the  city  of  Oregon 
notified  the  Illinois  Northern  Utilities  Company  to 
make  them,  and  on  default,  the  city  let  a  contract 
therefor,  when  the  company  filed  a  bill  to  enjoin  the 
work. 

After  a  hearing  of  the  cause  the  bill  was  dismissed 
for  want  of  equity,  from  which  the  complainant  ap- 
peals. 

The  appellant  contended  that  the  dam  was  exceed- 
ingly old,  weak  and  full  of  holes,  and  that  it  could  not 
be  successfully  repaired;  that  when  the  break  was 
closed  that  much  greater  pressure  would  be  put  on 
other  parts  of  the  structure  and  that  it  would  go  out 
at  some  other  point ;  that  as  the  repairs  would  be  use- 
less it  would  be  inequitable  to  put  nearly  all  of  the 
cost  upon  the  complainant,  and  that  if  the  matter  be 
allowed  to  stand  until  financial  conditions  improved, 
it  would  build  a  new  dam.  There  was  evidence  that 
an  executive  oflScer  of  the  complainant  company  de- 
clared to  oflScers  of  the  city  that  the  dam  would  not  be 
rebuilt  but  that  the  company  would  let  it  be  destroyed. 

There  was  conflicting  evidence  given  by  expert  wit- 
nesses, as  to  whether  the  dam  could  be  successfully 
repaired.  The  city  showed  that  it  had  previously 
made  similar  repairs  which  were  successful. 

Hbkbt  S.  Dixon  and  George  C.  Dixon,  for  appellant. 

Bbbt  S.  Duzan  and  W.  J.  Emerson,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

Injunction,  §  62* — when  co-owner  of  dam  restrained  from  mM- 
ing  repairs.  An  injunction  to  restrain  one  joint  owner  of  a  dam 
from  making  repairs  at  the  expense  of  his  co-owners,  held  proper- 
ly denied,  where  the  dam  was  acquired  by  several  persons  by  con- 
veyances permitting  any  one  of  them,  on  notice  to  the  others,  to 
make  repairs  and  to  charge  the  others  with  their  proportion  of 
the  expei^se,  especially  when  the  evidence  did  not  show  but  that 
the  repairs  would  place  the  structure  in  a  safe,  serviceable  condi- 
tion. 


Albert  Haentze  et  aL,  Appellees,  t.  Bose  Swain  Brown 

et  al.5  Appellants. 

Gen.  No.  5,798.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  DuPage  county;  the  Hon.  Duani 
J.  Casnss,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Bill  in  chancery  filed  by  Albert  Haentze  and  others 
against  Eose  Swain  Brown  and  others,  for  an  account- 
ing and  to  foreclose  a  mechanic's  lien  for  labor  and 
materials  furnished  in  the  construction  of  a  dwelling 
house  for  the  defendants  under  a  written  contract  re- 
quiring its  completion  by  a  certain  day,  *' weather  and 
other  conditions  permitting. ' '  A  decree  for  seven  hun- 
dred dollars  was  entered  for  the  complainants  and  the 
defendants  appeal. 

Before  the  hearing,  the  complainants  were  permit- 
ted to  amend  their  bill  of  complaint  by  including  items 
which  by  mistake  or  inadvertence  were  omitted  from 
the  original  bill. 

•See  niinols  Notes  Digest,  Vols.  XI  to  XT,  and  CumnlfttiTe  Quarterly, 
topic  and  section  number. 
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The  defendants  claimed  that  the  building  was  not 
completed  by  the  complainants;  that  it  was  not  con- 
structed according  to  the  plans  and  specifications  as 
required  by  the  contract;  that  the  work  was  done  in 
an  unskilful  and  unworkmanlike  manner,  and  that  de- 
fective materials  were  used ;  that  the  defendants  were 
entitled  to  certain  credits ;  and  that  they  were  also  en- 
titled to  liquidated  damages  under  the  terms  of  the 
contract,  for  the  failure  of  the  complainants  to  com- 
plete the  house  within  the  time  specified  by  the  con- 
tract. 

The  evidence  tended  to  show  that  the  building  was 
built  in  substantial  compliance  with  the  contract  and 
specifications,  although  there  were  some  defects  and 
deficiencies  in  material  and  workmanship  which  were 
not  of  such  substantial  character  as  to  affect  the  gen- 
eral character  of  the  work,  and  that  important  changes 
and  additions  to  the  plans  were  made  at  the  request 
of  the  defendants;  that  some  delay  was  caused  by 
weather  conditions  and  by  the  making  of  such  altera- 
tions and  additions;  that  the  defendants  took  posses- 
sion of  the  house  after  the  date  fixed  for  its  completion ; 
that  they  thereafter  urged  the  complainants  to  finish 
it,  and  that  the  latter  then  expended  money  and  fur- 
nished materials  to  do  so,  and  that  the  defendants  ac- 
cepted the  benefit  thereof;  and  that  they  afterwards 
practically  agreed  with  the  complainants  as  to  the 
balance  due  them,  and  also  made  a  payment  on  the  ac- 
count. 

Philip  S.  Brown,  for  appellants;  Alfred  Barstow, 
of  counsel. 

S.  L.  Rathje,  for  appellees. 

Mb.  Justice  Niehaxjs  delivered  the  opinion  of  the 
court. 

Vol.  CLXXXXIII  1> 
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Abstract  of  the  Decision. 

1.  Mechajjics*  uens,  §  191* — lohen  items  omitted  from  Mil  of 
complaint  may  he  brought  in  by  amendment,  A  bill  of  complaint 
filed  by  a  contractor  for  an  accounting  and  to  foreclose  a  mechan- 
ic's lien  for  the  construction  of  and  for  materials  furnished  for  a 
building,  may  be  amended,  without  a  showing  to  the  court  either 
at  the  time  of  amendment  or  at  the  hearing,  so  as  to  include  items 
omitted  from  the  bill. 

2.  Building  'aitd  constbxjctiow  contbacts,,  §  25* — when  contract- 
or may  recover  on  substantial  performance,  A  contractor  may  re- 
cover for  the  construction  of  a  building  where  he  has  substantially 
performed  the  contract,  although  there  may  be  some  defects  in 
workmanship  and  materials,  and  deviations  from  the  strict  let* 
ter  of  the  specifications  in  details  of  construction. 

3.  Building  and  constbuction  contbacts,  §  85* — when  failure 
to  comply  uHth  specifications  ground  for  recoupment.  Damages 
sustained  by  the  failure  of  a  contractor  to  construct  a  building 
in  strict  accordance  with  the  plans  and  specifications,  or  from  the 
use  of  defective  materials,  may  be  recouped  by  a  property  owner 
in  an  action  by  the  former  to  recover  the  balance  due  him. 

4.  Building  and  constbuction  contbacts,  §  49* — when  contract- 
or's liability  for  liquidated  damages  deemed  waived,  A  property 
owner's  right  to  recover  liquidated  damages  for  a  contractor's  fail- 
ure to  complete  a  building  within  the  stipulated  time,  he'ld  waived, 
under  a  contract  providing  that  the  structure  should  be  ready  for 
occupancy  by  a  certain  day,  "weather  and  other  conditions  per- 
mitting/' where  the  delay  was  caused  by  bad  weather,  and  changes 
and  additions  made  at  the  request  of  the  owner;  and  the  latter  took 
possession  of  the  building  after  the  expiration  of  the  time  fixed 
for  completion,  and  thereafter  the  contractor,  at  the  owner's  re- 
quest, furnished  money  and  materials  for  its  completion,  where- 
upon the  parties  met  and  substantially  agreed  on  the  balance  due 
the  contractor. 

Cabnes,  p.  J.,  took  no  part  in  this  decision. 

*See  ininols  Notes  DUrest,  Vols.  XI  to  XV,  and  C^muUitlve  Quartcfiy,  ammm 
topic  and  section  number. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  John  Bomani,  Plaintiff  in  Error. 

Gen.  No*  6,917.    (Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  Bureau  county;  the  Hon.  Geobge 
Bedfobd,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.    Opinion  filed  March  9,  1915. 

I 

Statement  of  the  Case. 

Information  filed  on  behalf  of  the  People  of  the 
State  of  Illinois  against  John  Romani,  for  selling  in- 
tojxicating  liquors  in  less  quantities  than  one  gallon, 
and  for  maintaining  a  public  nuisance,  in  violation  of  ' 
sections  2  and  7  of  the  Dramshop  Act.  (J.  &  A.  TFTF 
4601,  4607.)  The  defendant  was  convicted  and  appeals 
therefrom. 

The  information  charged  that  the  defendant  main- 
tained a  public  nuisance,  and  ' '  on  Lot  number  Sixteen 
in  Block  number  One  in  Smith's  Subdivision  of  part 
of  the  South  half  of  Section  Thirty-six,  Township  Six- 
teen North,  Range  Ten,  East  of  the  Fourth  Principal 
Meridian,  did  keep  a  certain  room,  the  said  room  then 
'and  there  being  a  place  of  public  resort." 

The  evidence  was  conflicting  as  to  whether  the  beer 
sold  by  the  defendant  was  intoxicating,  or  was  '*  tem- 
perance" or  ** near-beer".  At  the  trial  the  defendant 
was  interrogated  as  to  his  marriage  to  a  woman  whom 
he  held  out  as  his  wife,  and  whom  he  claimed  was  the 
keeper  of  the  place  where  the  alleged  liquor  was  sold, 
and  he  testified  that  they  were  married  at  a  certaii; 
time  and  that  he  obtained  a  marriage  license  in  a  desig- 
nated county.  In  rebuttal  the  clerk  of  that  county 
testified  that  the  records  thereof  did  not  show  that 
a  marriage  license  was  ever  issued  to  the  defendant. 
But  on  a  motion  for  a  new  trial,  which  was  overruled, 
the  affidavit  of  such  clerk  was  presented  showing  that 
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he  was  mistaken  in  his  testimony,  and  that  the  rec- 
ords of  his  ofBice  did  show  the  issuance  of  a  marriage 
license  for  the  defendant  to  wed  such  woman. 

The  court  declined  to  instruct  the  jury,  at  the  de- 
fendant's request,  as  to  the  necessity  of  si^cient  proof 
that  the  beer  sold  by  him  was  intoxicating,  and  not 
''roof  or  other  beer  of  nonintoxicating  character. 

Hall  &  Lawson,  for  plaintiff  in  error;  Walteb  A. 
Panneok,  of  counsel. 

C.  N.  HoLLBBiOH,  for  defendant  in  error. 

Mb.  Justice  Nibhaus  delivered  the  opinion  of  the 
court, 

Abstract  of  tbe  Decision. 

1.  Intoxicating  liquobs,  §  122* — when  place  where  Uquot  nvU- 
ance  maintained  sufficiently  described  in  inf(n7natUm,  The  place 
where  a  public  nuisance  is  maintained  in  violation  of  section  7  of 
the  Dramshop  Act  (J.  &  A.  If  4607)  is  described  with  sufficient  cer- 
tainty in  an  information  charging  that  the  defendant,  "on  Lot  num- 
ber Sixteen  in  Block  number  One  in  Smith's  Subdivision  of  part 
of  the  South  half  of  Section  Thirty-six,  Township  Sixteen  North, 
Range  Ten,  East  of  the  Fourth  Principal  Meridian,  did  keep  a  cer- 
tain room,  the  said  room  then  and  there  being  a  place  of  public 
resort." 

2.  Intoxicating  liquors,  S  226* — when  intoxicating  character  of 
beer  sufficiently  established,  A  conviction  for  selling  intoxicating 
liquors  in  less  quantities  than  one  gallon,  in  violation  of  section 
2  of  the  Dramshop  Act  (J.  &  A.  K  4601),  sustained,  where  the  evi- 
dence was  conflicting  as  to  whether  beer  sold  was  intoxicating  or 
merely  "temperance"  or  "near-beer." 

3.  New  twal,  §  63* — when  granted  for  mistake  of  witness  for 
opposite  party,  A  motion  for  a  new  trial  should  have  been  granted 
a  person  convicted  of  selling  intoxicating  liquors  in  less  quantities 
than  one  gallon,  in  violation  of  section  2  of  the  Dramshop  Act  (J. 
ft  A.  If  4601),  on  the  affidavit  of  a  county  clerk  showing  that  he  was 
mistaken  in  testifying, — ^in  rebuttal  to  the  testimony  of  the  defend- 
ant as  to  the  time  and  place  of  his  marriage  to  the  woman  whom 


*See  Illinois  Notes  Dlgrert,  YoU.  XI  to  XV,  and  Cumulative  Qvartarly, 
topic  and  section  number. 
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he  held  out  as  hie  wife, — that  the  records  of  his  office  did  not  show 
the  iBBnance  of  a  license  for  their  marriage. 

4.  I>^oxiCATii?o  iiQuoBS,  §  159* — when  requested  instruction  as 
to  intoxicating  character  of  beer  should  have  been  given.  In  a 
prosecution  for  the  sale  of  intoxicating  liquors  in  less  quantities 
than  one  gallon,  in  violation  of  section  2  of  the  Dramshop  Act  (J. 
&  A.  f  4601),  an  instruction  requested  by  the  defendant  as  to  the 
necessity  of  sufficient  proof  that  beer  sold  was  intoxicating,  and 
not  root  or  other  nonintpxicating  beer,  should  have  been  given. 


Carl  Swanson  et  aL,  Appellants,  y.  John  F.  Rose  et  aL, 

Appellees. 

Oen.  No.  5,983.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
RoBEBT  W.  Olmsted,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.     Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Action  on  the  case  brought  by  Carl  Swanson  and 
others  against  John  F.  Eose,  coroner  of  Eock  Island 
county,  and  August  H.  Arp,  a  physician,  to  recover 
for  pain  and  mental  anguish  caused  by  the  perform- 
ance by  the  defendants  of  an  alleged  wrongful  autopsy 
on  the  body  of  the  plaintiffs '  brother. 

On  a  demurrer  being  sustained  to  the  plaintiffs' 
declaration,  an  amended  declaration  was  filed,  which 
also  was  held  defective  on  demurrer,  and  the  action 
was  thereupon  dismissed. 

Two  months  later  the  plaintiffs  filed  a  motion  to  set 
aside  the  order  of  dismissal  and  to  reinstate  the  action 
and  permit  the  filing  of  a  second  amended  declaration. 
From  an  order  overruling  such  motion,  the  plaintiffs 
appeal. 

*8««  nilnoto  Notes  Dlgeet,  Vols.  XI  to  XV,  mnd  Cmnalative  Quarterly,  Miine 
topic  and  aectJon  namber. 
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Harry  M.  McCaskrin  and  Ben  A.  Stewart,  for  ap- 
pellants. 

Seable  &  Marshall,  for  appellees. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pleading,  S  453* — when  sufficiency  of  pleading  waived  hy 
pleading  over.  By  pleading  over  after  a  demurrer  is  sustained  to 
a  declaration,  the  plaintiff  waives  his  right  to  Insist  oil  the  suffi- 
ciency thereof. 

2.  Pleading,  §  222* — when  election  to  aMde  hy  pleading  pre- 
sumed, A  formal  election  to  abide  by  a  declaration  need  not  be 
shown,  since  it  will  be  presumed,  where  the  plaintiff  takes  no  steps 
from  which  its  abandonment  can  be  inferred. 

3.  Appeal  and  brbob,  §  876* — when  decision  on  demurrer  review- 
able. Whether  a  demurrer  w^s  properly  sustained  to  a  declaration 
and  a  suit  dismissed  will  not  be  reviewed  on  appeal  where  the 
pleading  is  not  set  out  in  the  abstract. 

4.  Appeal  and  erbob,  §  876* — when  denial  of  leave  to  file  amend- 
ed declaration  reviewable.  It  will  be  presumed  that  a  inotion  for 
leave  to  file  a  second  amended  declaration  was  properly  denied, 
when  made  nearly  three  months  after  the  dismissal  of  a  cause, 
where  the  showing  on  the  motion  is  not  preserved  in  the  bill  of 
exceptions. 

6.  Appeal  and  ebbob,  S  800* — when  motion  revieicahle.  Any  mo- 
tion in  an  action  at  law  must  be  embodied  in  a  bill  of  exceptions, 
in  order  to  preserve  it  for  review  as  a  matter  of  record. 


•See  lUinoU  Notes  Digest,  Vols.  XI  to  XV,  and  Cumalative  Quarterly,  same 
topic  and  seetlon  number. 
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T.  D.  Mnrdoek  et  aL,  Plaintiffs  in  Error,  t.  Calgarjr 
Colonization  Company,  Defendant  in  Error* 

Oen.  No.  5,986. 

1.  Frauds,  statute  of,  §  83* — when  lex  lod  contractiis  governs. 
Since  the  Statute  of  Frauds  affects  the  validity  and  obligation  of 
a  contract,  an  action  on  an  agreement  made  and  to  be  performed 
in  another  State  or  country  is  governed  by  the  lex  loci  contractus. 

2.  Fral-ds,  statute  of,  §  83* — when  contract  to  find  purchaser 
for  land  governed  by  lex  loci  contractus.  An  oral  contract  made 
and  performed  in  the  Province  of  Alberta,  Canada,  to  procure  a 
purchaser  for  real  estate,  situate  therein,  is  not  enforceable  in  the 
courts  of  Illinois,  when  void  under  the  Statute  of  Frauds  of  that 
Province. 

3.  Frauds,  statute  of,  §  83* — when  recovery  permissihle  on 
gvantum  meruit  for  services  rendered  under  void  contract.  There 
can  be  no  recovery  in  Illinois  on  the  quantum  meruit  for  services 
rendered  in  the  Province  of  Alberta,  Canada,  in  procuring  a  pur- 
chaser for  land  located  therein,  where  the  Statute  of  Frauds  of  the 
Province  precludes  a  recovery  on  an  express  oral  agreement  to  pay 
for  such  services. 

Error  to  the  Circuit  Court  of  Warren  county;  the  Hon.  Robert 
J.  GsiER,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.   Affirmed.    Opinion  filed  March  9,  1915. 

E.  P.  Field  and  Safford  &  Graham,  for  plaintiffs  in 
error. 

Brown  &  Soule,  for  defendant  in  error. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit,  brought  by  the  plain- 
tiffs in  error  against  the  defendant  in  error  (a  corpo- 
ration of  the  Province  of  Alberta,  Canada)  to  recover 
a  balance  due  on  account  of  commissions  claimed  for 
services  rendered  for  the  defendant  in  error,  in  the 

•8ee  niinofg  Notes  Dlffest,  Vols.  XI  to  XV,  mnd  CnmoIatlTe  Quarterly,  same 
topic  aad  section  nomber. 


296  Appellate  Coubts  of  Illinois. 

Murdock  v.  Calgary  Colonization  Co.,  193  III.  A^p.  295. 

sale  of  land  situated  in  the  Province  of  Alberta,  Can- 
ada. The  plaintiffs  in  error  first  filed  the  common 
counts.  To  this  declaration  the  defendant  filed  a  plea 
of  the  general  issue,  and  also  a  special  plea,  alleging 
that  the  contract  for  the  commissions  was  oral,  and 
therefore  in  conflict  with  the  Statute  of  Frauds  of  the 
Province  of  Alberta,  Canada.  The  plaintiffs  in  error 
demurred  to  the  special  plea,  and  the  demurrer  was 
overruled.  The  plaintiffs  in  error  thereupon  procured 
leave  to  file  an  amended  declaration,  consisting  of  the 
common  counts,  and  a  special  quantum  meruit  count. 

The  defendant  in  error  moved  to  strike  the  amended 
declaration  from  the  files,  which  motion  was  denied. 
Thereupon,  the  defendant  in  error  filed  a  demurrer  to 
each  count  of  the  amended  declaration,  and  the  court 
sustained  the  demurrer  as  to  the  first  count  and  over- 
ruled it  as  to  the  second,  or  quantum  meruit  count.  At 
the  following  January  term,  1913,  the  defendant  in 
error  filed  two  pleas  to  the  quxintum  meruit  count,  the 
first  being  the  general  issue,  and  the  second  being  a 
plea  of  the  Statute  of  Frauds  of  the  Province  of  Al- 
berta, Canada,  which  plea  sets  up  the  statute  to  be  as 
follows : 

**No  action  shall  be  brought  whereby  to  charge  any 
person  either  by  commission  or  otherwise  for  services 
rendered  in  connection  with  the  sale  of  any  land,  tene- 
ments or  hereditaments  or  any  interest  therein  unless 
the  contract  upon  which  recovery  is  sought  in  such 
action  or  some  note  or  memorandum  thereof  is  in 
writing  signed  by  the  party  sought  to  be  charged  or 
by  his  agent  therein  lawfully  authorized  in  writing.'' 

To  this  second  plea  the  palintiffs  in  error  filed  a 
demurrer,  which  the  court  overruled.  The  defendant 
in  error  then  withdrew  the  plea  of  the  general  issue, 
and  the  plaintiffs  in  error  elected  to  stand  by  their  de- 
murrer. Judgment  was  thereupon  rendered  against 
them  in  bar,  on  the  plea  of  the  Statute  of  Frauds,  and 
for  costs  of  suit. 
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The  vital  question  for  the  consideration  of  this  court 
is,  whether  or  not  the  court  below  erred  in  overruling 
the  demurrer  to  the  plea  of  the  Statute  of  Frauds,  and 
rendering  a  judgment  thereon  barring  plaintiffs' 
claim.  Plaintiffs  in  error  claim  a  right  to  recover  four 
hundred  and  eighty  dollars,  the  second  instalment  due 
them  on  an  oral  contract,  whereby  the  defendant  in 
error  agreed  to  pay  them  nine  hundred  and  sixty  dol- 
lars in  two  equal  payments,  for  services  rendered  in 
procuring  a  purchaser  of  a  section  of  land  in  Alberta, 
Canada,  and  also  interest  on  deferred  payments. 

The  plea  of  the  Statute  of  Frauds  relied  on  by  the  de- 
fendant in  error  alleges  that  the  work  done  and  the 
services  rendered  by  plaintiffs  in  error,  as  well  as  the 
contract  for  payments  therefor,  related  to  the  sale  of 
land  situated  in  the  Province  of  Alberta,  Canada ;  and 
that  the  services  were  rendered  and  the  contract  for 
the  payment  for  such  services  was  made  in  said  Prov- 
ince; and  that  neither  the  contract,  nor  the  payment 
for  the  services  rendered,  nor  any  note  or  memorandum 
thereof  was  in  writing  signed  by  the  defendant  in  er- 
ror, or  by  any  authorized  agent  of  the  defendant  in 
error,  as  required  by  the  said  .statute.  It  is  apparent 
that  under  the  Statute  of  Frauds  set  out  in  the  plea, 
no  person  could  be  charged  for  the  services  rendered 
m  making  sale  of  lands  situated  in  the  Province  of 
Alberta,  unless  the  contract  for*  the  pajonent  for  such 
services,  or  some  note  or  memorandum  thereof,  was 
made  in  writing,  and  signed  by  the  party  sought  to 
be  charged,  or  by  a  duly  authorized  agent. 

It  is  contended  by  the  plaintiffs  in  error  that  the 
Statute  of  Frauds  in  question  affects  merely  the  rem- 
edy, and  that,  therefore,  the  lex  fori  applies  to  this 
action,  and  not  the  lex  loci  contractus.  This  view  has 
been  upheld  in  England,  in  the  case  of  Leroux  v. 
Brown,  12  C.  B.  801,  and  in  this  country  the  courts  in 
some  of  the  States  have  accepted  the  authority  of  that 
decision.     Judge  Storey,  in  his  work  on  the  Conflict 
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of  Laws,  takes  the  same  view  of  this  question.  But  we 
think  the  clear  weight  of  authority  is  to  the  effect  that 
Statutes  of  Frauds  affect  the  obligation  and  the  valid- 
ity of  contracts,  and  that  hence  the  lex  loci  contractus 
applies  and  controls.  The  rule  stated  in  Sunderland 
on  Statutory  Construction,  section  471,  is  that  "a  Stat- 
ute of  Frauds  embracing  a  prfe-existing  parol  contract, 
not  before  required  to  be  in  writing,  would  affect  its 
validity. ' ' 

It  is  stated  in  Edwards  v.  Kearzey,  96  U.  S.  595, 
that  ''the  laws  which  subsist  at  the  time  and  place 
of  making  a  contract,  enter  into  and  form  a  part  of  it, 
as  if  they  were  expressly  referred  to  or  incorporated 
in  its  terms.  This  rule  embraces  alike  those  which  af- 
fect its  validity,  construction,  discharge  and  enforce- 
ment;'' that  *'the  obligation  of  a  contract  includes 
everything  within  its  obligatory  scope;"  and  ''among 
these  elements  nothing  is  more  important  than  the 
means  of  enforcement." 

It  is  also  held,  in  the  case  of  Sciidder  v.  Union  Nat. 
Bank  of  Chicago,  91  U.  S.  406,  that  in  an  action  upon 
the  parol  acceptance  of  a  bill  of  exchange,  to  be  per- 
formed in  the  State  of  Missouri,  the  Statute  of  Frauds 
of  that  State  would  control,  as  it  affected  the  for- 
mality necessary  to  create  a  legal  obligation.  And  in 
the  case  of  Pickering  v,  Fisk,  6  Vt.  102,  the  rule  as  to 
the  requisites  of  a  valid  contract  is  stated  to  be  as 
follows :  That  as  to  "  the  mode  of  authentication,  the 
forms  and  ceremonies  required,  and,  in  general,  as  to 
everything  which  is  necessary  to  perfect  or  consummate 
the  contract,  the  lex  loci  contractus  governs."  In  the 
case  of  Anderson  v.  May,  10  Heisk.  84,  the  Supreme 
Court  of  Tennessee  held,  in  a  suit  upon  a  lease  for 
lands  in  Arkansas,  that  the  Statute  of  Frauds  of  the 
latter  State  should  be  allowed  to  control  the  contract. 

But  whatever  may  be  the  rule  in  other  States,  it  is 
clearly  the  settled  law  in  this  State  that  the  subject- 
matter  of  »  Statute  of  Frauds  comes  within  the  lex 
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loci  contractus,  and  therefore  does  not  merely  pertain 
to  the  remedy,  but  affects  the  legal  obligation,  and  the 
validity  of  contracts  {Miller  v.  Wilson,  146  111.  523) ; 
and  that  the  laws  of  the  State  in  whioh  the  contract 
is  made,  in  effect,  form  a  part  of  the  contract  {Burr  v. 
Beckler,  264  III  230). 

The  plea  of  the  Statute  of  Frauds  in  this  case  avers 
that  the  contract  in  question  was  entered  into,  to  be 
performed,  and  was  in  fact  performed,  in  Alberta, 
Canada.  The  interpretation,  therefore,  of  the  con- 
tract, with  reference  to  a  legal  obligation  arising 
therefrom,  must  be  made  to  the  same  effect  as  if  the 
ease  were  being  adjudicated  in  Alberta,  Canada,  and 
in  accordance  with  the  laws  in  force  there.  It  is  per- 
fectly evident  that  under  the  laws  of  Alberta,  Canada, 
the  plea  of  the  Statute  of  Frauds  would  constitute  a 
good  defense.  And  if  it  is  a  good  defense  there,  it  is 
also  a  good  defense  here.  Evans  v.  Anderson,  78  HI. 
558 ;  2  Kent  Com.  458-459.  It  is  contended  however  that 
the  Statute  of  Frauds  is  not  a  good  defense,  because 
under  the  quantum  meruit  count  the  plaintiff  does  not 
seek  a  recovery  under  an  express  contract  but  seeks 
to  recover  on  an  implied  obligation  which  arises  from 
performance  of  services,  which  have  been  accepted. 
This  position  would  be  a  correct  one,  if  the  statute 
had  reference  to  a  contract  to  be  performed,  or  an 
executory  contract.  The  Statute  of  Frauds  in  ques- 
tion, is  directed  expressly  against  a  recovery  for 
services  performed  or  on  an  unexecuted  contract, 
and  the  terms  of  the  statute  directly  affect  the  sub- 
ject-matter of  the  suit.  Where  the  subject-matter  of 
a  claim  comes  within  the  scope  of  the  Statute  of 
Frauds,  either  directly  or  indirectly,  it  cannot  be  en- 
forced. McGinnis  v.  Fernandes,  126  111.  '228.  No 
implied  obligation  could  arise  here,  until  the  serv- 
ices were  rendered;  and  at  the  moment  the  services 
were  rendered,  the  matter  of  payment  therefor,  which 
is  sought  to  be  enforced,  came  within  the  terms  of  the 
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statute.  A  recovery  on  an  implied  promise  to  pay 
cannot  be  had  if  a  recovery  on  an  express  promise  to 
pay  is  prohibited  by  law.  ''Where  the  law  makes  an 
express  oral  contract  for  services  invalid,  it  will  not 
create,  by  implication,  a  liability  for  such  services." 
Selvage  v.  Talhott,  lib  Ind.  648. 

It  is  evident  that  the  statute  in  question  was  de- 
signed to  reach  and  bar  exactly  the  kind  of  claim  for 
which  the  plaintiffs  in  error  seek  a  recovery  in  this 
action.  The  language  of  the  Supreme  Court  of  the 
State  of  Washington  in  the  case  of  Keith  v.  Smith,  46 
Wash.  131,  seems,  therefore,  to  be  directly  in  point 
in  this  connection:  "From  its  very  nature  a  claim 
for  commission  could  not  be  made  imtil  earned,  and 
to  hold  that  performance  would  take  an  action  of  this 
character  out  of  the  operation  of  the  statute  would 
nullify  the  statute." 

We  are  of  opinion  that  the  court  did  not  err  in  over- 
ruling the  den^urrer  to  the  plea  of  the  Statute  of 
Frauds,  and  that  the  judgment  rendered,  barring  the 
claim  in  question,  was  proper.  The  judgment  should 
be  affirmed. 

Affirmed. 
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J.  B.  Kepple  et  al.^  Appellants^  y.  Pblllp  Stoddard,  Ap- 
pellee. 

Gen.  No.  5,992.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.  George 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    AfQrmed.    Opinion  filed  March  9,  1915. 


Statement  of  the  Case. 

Action  by  Philip  Stoddard  against  J.  E.  Kepple  and 
others,  for  the  balance  due  on  the  purchase  price  of  a 
horse  sold  the  defendants.  There  was  a  judgment 
in  favor  of  the  plaintiff,  and  the  defendants  appeal. 

The  evidence  tended  to  show  that  the  horse  was  to 
be  delivered  to  the  purchasers  in  a  day  of  two  after  the 
sale ;  that  the  seller  delivered  the  animal  to  the  father 
of  the  purchasers  under  an  agreement  between  the  par- 
ties whereby  the  horse  was  to  be  pastured  by  the  father 
where  the  purchasers  could  get  the  animal  when  they 
wanted  it.  While  in  such  pasture  the  horse  was  in- 
jured by  coming  in  contact  with  a  wire.  The  only 
question  at  the  trial  was  whether  there  had  been  a 
delivery  to  the  purchasers. 

An  objection  was  sustained  to  questions  asked  the 
defendants  about  the  ownership  of  land,  and  their  con- 
dition as  to  pasturage  at  the  time  of  the  transaction. 

Daugherty  &  Marsh  for  appellants. 

Williams,  Lawrence,  Welsh  &  Green,  for  appel- 
lee. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Sales,  §  128* — when  delivery  to  third  person  sufficient. 
Where  the  seller  of  a  horse  agreed  with  the  purchaser  that  it  should 
be  pastured  by  the  latter's  father  until  the  former  was  ready  to 
take  the  animal,  delivery  to  the  purchaser  was  complete  by  deliv- 
ery to  his  father,  and  the  title  thereby  passed. 

2.  Sales,  §  128* — when  delivery  of  chattel  to  purchaser  question 
for  jury.  Whether  a  delivery  of  the  horse  by  the  seller  to  the 
purchaser's  father  was  in  fact  made  is  a  question  for  the  Jury. 

3.  Sales,  §  326* — when  objection  properly  sustained  to  questions. 
In  an  action  for  the  price  of  a  horse  which  the  seller  claimed  to 
have  delivered  to  the  purchaser  by  turning  it  over  to  the  latter's 
father  for  pasturing,  an  objection  was  properly  sustained  to  a  ques- 
tion asked  the  purchaser  as  to  his  ownership  of  land  and  as  to  his 
having  pasturage. 

4.  Witnesses,  §  223* — when  credibility  of  witnesses  for  fury. 
The  credibility  of  witnesses  as  well  as  the  weight  to  be  given  their 
testimony  are  questions  for  the  Jury. 


Buth  Bigelow,  Appellant,  y*  Charles  Bnrnside  et  aL, 

Appellees. 

Oen.  No.  5,998. 

Fences,  §  6* — when  owner  liable  for  failure  to  maintain.  Before 
a  landowner  may  recover  from  an  adjoining  owner  for  rebuilding 
a  portion  of  a  division  fence,  which  the  latter  is  by  agreement 
bound  to  maintain,  there  must  be  an  adjudication  by  the  fence 
viewers  under  section  6  of  chapter  54  of  the  Revised  Statutes  (J. 
&  A.  H  5706). 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.  R.  J. 
Grieb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.     Affirmed.     Opinion  filed  March  9,  1915. 

R.  D.  Robinson,  for  appellant. 


*See  IlllnolB  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  <|aarterl7. 
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Hardy,  Welsh  &  Hardt,  for  appellees. 

Mb.  Justice  Niehaits  delivered  the  opinion  of  the 
court. 

This  suit  was  instituted  by  the  appellant,  to  recover 
the  cost  of  repairing  and  rebuilding  a  division  fence. 
The  appellant  and  appellees  are  adjoining  landown- 
ers, and  there  is  a  division  fence  between  their  re- 
spective faims.  In  the  year  1876,  the  appellant  and 
Thomas  Clark,  the  father  of  appellees,  from  whom 
they  inherited  their  farm,  entered  into  an  agreement, 
whereby  the  appellant  was  to  keep  up  the  north  half 
and  Thomas  Clark  was  to  keep  up  the  south  half  of 
this  division  •  fence.  The  appellant  claimed  that  the 
south  part  of  the  division  fence,  which  was  to  be  kept 
up  by  appellees,  became  dilapidated  and  out  of  repair, 
and  that  it  was  necessary  to  rebuild  it.  She  there- 
upon gave  written  notice  that  unless  the  appellees 
**make  and  maintain  their  proportion"  of  the  division 
fence  in  question,  within  sixty  days  from  the  date  of 
the  ser^nce  of  the  notice,  the  appellant  would  make 
said  fence  at  their  expense.  The  appellees  did  nothing, 
and  after  the  lapse  of  sixtj^  days,  the  appellant  caused 
appellees'  part  of  the  division  fence  to  be  rebuilt,  and 
then  brought  this  suit  to  recover  the  cost  of  such  re- 
building. 

A  jury  trial  was  had  in  the  Circuit  Court  of  Knox 
county.  It  was  admitted  on  the  trial  that  the  question 
of  the  neglect  to  repair  and  rebuild  the  fence,  and  the 
necessity  therefor,  had  never  been  submitted  to  fence 
viewers,  for  examination  and  decision;  and  the  court 
thereupon  directed  a  peremptory  verdict  for  the  ap- 
pellees, which  was  returned,  and  a  judgment  rendered 
thereon. 

Practically,  the  question  brought  before  this  court 
for  determination  is,  whether  it  was  a  legal  prerequi- 
site to  a  recovery  that  the  matter  of  the  neglect  and 
the  necessity  of  repairing  and  rebuilding  the  division 
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fence  be  submitted  to  legally  constituted  fence  view- 
ers. We  are  of  opinion  that  section  6  of  chapter  54 
of  the  Revised  Statutes  (J.  &  A.  ^  5706)  is  applicable 
to  and  governs  the  matter  in  controversy,  and  that  it 
was  necessary,  as  a  basis  for  recovery  in  this  case  by 
appellant,  to  show  that  the  provisions  of  that  section 
in  regard  to  the  intervention  of  fence  viewers  had  been 
complied  with  before  instituting  her  suit;  and  the 
court,  therefore,  committed  no  error  in  instructing  the 
jury,  in  the  absence  of  such  showing,  to  find  a  verdict 
for  appellees. 
The  judgment  should  be  affirmed. 

Affirmed. 


Ollie  H.  Gillette,  Appellee,  y.  The  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  Appellant. 

Gen.  No.  5,999.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  CarroU  county;  the  Hon.  Rich- 
ABD  S.  Farband,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.    Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Action  by  Ollie  H.  Gillette  against  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  for  damages 
caused  a  growing  crop  of  com  which  was  overflowed 
as  the  result  of  the  defendant  driving  the  piles  of  a 
bridge  so  closely  together  as  to  obstruct  the  waters 
of  a  stream  during  heavy  rains  or  freshets.  From  a 
judgment  in  favor  of  the  plaintiff,  the  defendant  ap- 
peals. 

Ralph  E.  Eaton,  for  appellant. 
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F.  J.  Stbansky,  for  appellee. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Railboads,  §  334* — when  injury  to  crops  by  overflow  proxU 
note  result  of  obstruction  of  stream.  Evidence  that  a  railway  com- 
pany obstructed  a  stream  by  driving  piles  closely  together,  which 
in  times  of  heavy  rains  or  freshets  caused  the  water  to  back  lip 
on  the  plaintiffs  land  to  the  injury  of  his  crops.  Is  sufficient  to 
sustain  an  inference  that  the  negligence  of  the  railway  company 
was  the  proximate  cause  of  such  injury. 

2.  BvinENCE,  §  478* — when  inference  of  ultimate  facts  sufficient 
to  sustain  verdict.  Where  evidentiary  facts  fairly  Justify  an  In- 
ference of  the  ultimate  facts  to  be  proved,  their  probative  force 
Ifl  sufficient  to  sustain  a  verdict. 

3.  Railboads,  §  348* — evidence  as  to  obstruction  hacking  up 
waters  of  stream.  A  witness  may  testify  in  an  action  for  dam- 
ages to  crops  caused  by  a  railway  company  placing  piles  so  closely 
together  in  a  stream  as  to  cause  the  water  to  back  up  during  heavy 
rains  or  freshets,  as  to  his  observations  of  the  waters  at  that  time. 

4.  Raii.boai)s,  §  348* — evidence  as  to  effect  on  crops  of  backing 
up  water  of  stream.  In  an  action  against  a  railway  company  for 
damage  to  crops  caused  by  the  waters  of  a  stream  backing  up,  in 
which  the  defendant  had  placed  piles  closely  together,  a  witness 
may  testify  as  to  the  effect  of  the  overflow  of  the  waters  on  the 
crops. 

5.  Railboads,  S  348* — evidence  of  effect  of  obstruction  on  waters 
of  stream.  A  witness  may  testify,  in  an  action  against  a  railway 
company  for  damages  to  crops  caused  by  the  backing  up  of  the 
waters  of  a  stream  in  which  the  defendant  had  driven  piles  closely 
together,  as  to  the  effect  on  the  waters  of  trees,  brush,  weeds  and 
straw  lodging  between  the  piling. 

6.  Railboads,  §  352* — when  instructions  sufficient  as  to  liability 
for  obstructing  stream.  An  Instruction  in  an  action  against  a  rail- 
way company,  for  damages  to  crops  from  the  waters  of  a  stream 
backing  up  as  the  result  of  the  defendant  placing  piles  closely  to- 
gether in  the  stream,  as  to  the  liability  of  the  company  for  over- 
flow of  waters  during  such  a  heavy  rain  or  freshet  as  could  have 
been  reasonably  anticipated,  is  not  bad  because  of  the  omission  of 
the  words  "by  an  ordinarily  prudent  person,"  where  such  qualifi- 
cation was  fully  covered  by  other  portions  of  the  court's  charge. 

*8«e  UIIdoIs  Not«»  Dtffeit,  Volt.  XI  to  XV,  and  CnmnlaMTc  Qwurterlj,  aam* 
topic  and  lectiwi  number.' 
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7.  iNSTBUcnoNs,  S  159* — when  instructions  considered  as  a 
whole.  In  determining  the  sufficiency  of  a  portion  of  an  instruc- 
tion, the  charge  must  be  taken' and  considered  together  as  a  whole. 

8.  Rau^oadb,  S  352* — instruction  requiring  finding  to  le  hosed 
on  allegation  of  declaration  instead  of  proof.  An  instruction  in  an 
action  against  a  railway  company  for  damages  caused  a  crop  by  the 
backing  up  of  water  as  the  result  of  the  defendant  placing  piles 
closely  together  in  a  stream,  held  not  to  permit  the  Jury  to  find  the 
negligence  of  the  defendant  from  the  allegations  of  the  declaration, 
but  to  require  it  to  be  found  from  the  proofs. 


L.  0.  Eagleton,  Administrator,  Appellee,  t.  Prudential 
Insurance  Company  of  America,  Appellant. 

Gen.  No.  6,044.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  N.  E. 
WoBTiiiNGTON,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.     Opinion  filed  March  9,  1915. 

Statement  of  the  Case. 

Action  by  L.  0.  Eagleton,  as  administrator  of  the 
estate  of  Rachel  Maloff,  deceased,  against  the  Pru- 
dential Insurance  Company  of  America,  to  recover  on 
two  policies  of  insurance  on  the  life  of  the  deceased, 
dated  December  4,  1911,  and  January  29,  1912.  From 
a  judgment  in  favor  of  the  plaintiff,  the  defendant 
appeals. 

Each  policy  contained  a  condition  that  the  com- 
pany's liability  should  **be  limited  to  a  return  of  the 
premiums  paid  hereon  if  the  insured  dies  before  the 
date  hereof,  or  if  on  said  date  the  insured  be  not  in 
sound  health.'' 

The  facts  were:  That  at  the  time  the  application 
for  the  first  policy  was  made,  the  applicant  stated  to 

*8e«  llllnolH  Noten  IHgent,  VoU.  XI  to  W,  and  Cumulative  Quarterly 
topic  and  section  number.  "' 
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the  company's. examining  physician  that  four  months 
previously  she  had  undergone  an  operation  for  the 
removal  of  a  fibroid  tumor  of  the  uterus;  that  she 
subsequently  applied  for  the  second  policy  without 
making  any  representations  in  the  application  as  to  the 
condition  of  her  health,  and  that  the  latter  policy  was 
issued  by  the  insurer  after  its  permission  had  been 
obtained;  that  the  premiums  were  paid  the  company; 
and  that  about  three  months  after  the  issuance  of  the 
second  policy  the  insured  died  of  cancer  of  the  womb, 
from  which  she  was  suffering  at  the  time  she  applied 
for  the  first  policy. 

QuiNN,  QxHNN  &  McGrath,  for  appellant, 

SucHEB  &  MooKE,  for  appellee. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeision. 

1.  Insurance,  §  329* — when  requirement  as  to  health  of  insured 
toaived.  An  insiirance  company  which  issues  a  policy  on  the  life 
of  a  woman  and  accepts  the  payment  of  premiums  from  her,  after 
she  had  informed  the  company's  examining  physician  that  four 
months  previously  she  had  submitted  to  an  operation  for  the  re- 
moval of  fibroid  tumor  of  the  uterus,  involving  removal  of  the 
uterus  thereby  waives  a  condition  of  the  policy  limiting  its  liability 
to  a  return  of  the  premiums  paid  if  the  insured  was  not  in  good 
health  at  the  date  of  the  policy,  so  as  to  prevent  it  asserting  the 
defense  to  an  action  on  the  policy  that  the  insured  died  of  cancer 
of  the  uterus. 

2.  iKstJBANCE,  S  329* — when  requirement  as  to  good  health 
vaived.  Where  an  insurance  company  issues  a  policy  on  the  life 
of  a  woman  and  accepts  the  premiums  therefor,  after  she  had  in- 
formed the  company's  examining  physician  that  four  months  pre- 
viously she  had  submitted  to  an  operation  for  the  removal  of  fibroid 
tumor  of  the  uterus,  involving  removal  of  the  uterus  and  two 
months  later  it  consented  to  and  issued  a  second  policy  on  her  life 

"  '  r  -     ■  ■ — - — 

*8ee  ntlnota  Notes  Dl^rest*  Tola.  XI  to  XV,  uid  CTimulative  Qaarterly,  Mune 
^k  and  section  nvuLber. 
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without  any  reference  In  her  application  as  to  her  condition  of 
health,  the  insurer  waived  a  condition  of  the  poli<5y  that  its  liability 
was  limited  to  the  return  of  the  premiums  received  if  the  insured 
was  not  in  good  health  at  the  date  of  the  policy,  so  as  to  prevent 
it  asserting  the  defense  to  an  action  on  the  second  policy  that  the 
insured  died  of  cancer  of  the  uterus. 

3.  INSUBANCE,  §  329* — when  extent  of  insured's  physicaJ  ««- 
sovndness  not  material.  Where,  at  the  time  of  issuing  a  policy  of 
life  insurance,  an  insurer  has  notice  of  the  physical  unsoundness 
of  the  assured,  the  extent  thereof  is  not  material  as  affecting  the 
waiver  by  the  insured  of  a  condition  of  the  policy  limiting  its  lia- 
bility to  a  return  of  the  premiums  received  if  the  insured  was  not 
in  good  health  at  the  date  of  the  policy. 

4.  Insukance,  $  329* — when  condition  as  to  health  of  insured 
deemed  waived.  An  insurer  may  by  its  conduct  waive  a  condition 
of  a  policy  of  life  insurance  limiting  its  liability  to  a  return  of  the 
premiums  received  if,  at  the  date  of  the  policy,  the  insured  was  not 
in  good  health. 


Mrs.  James  B.  Monahan,  Plaintiff  in  Error,  t.  St.  Paul 
Coal  Company,  Defendant  in  Error. 

Gen.  No.  6,915. 

1.  Release,  §  8* — when  not  impeachable  in  action  at  law  for 
fraud.  A  release  of  a  cause  of  action  cannot  be  impeached  in  an 
action  at  law  for  fraud  which  does  not  inhere  in  its  execution,  but 
which  goes  merely  to  the  consideration,  since  equity  only  can  grant 
relief  in  such  a  case. 

2.  Release,  §  8* — when  impeachable  in  action  at  law.  A  release 
of  liability  for  the  death  of  the  plaintiff's  husband  can  be  impeached 
in  an  action  at  law,  where  she  was  misled  by  the  defendant  into 
executing  it,  believing  that  it  was  a  contract  whereby  she  would 
receive  a  further  sum  in  the  event  that  other  widows  were  paid 
a  greater  amount  for  the  death  of  their  husbands  in  a  common 
disaster,  since  the  fraud  inhered  in  the  execution  of  the  instrument. 

3.  Pleading,  §  225* — effect  of  pleading  over.  Where  the  plain- 
tiff, on  the  sustaining  of  a  demurrer  to  his  replication,  obtains 
leave  to  and  files  an  amended  replication  without  asking  leave  to 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  CamulattTe  Qnarterlj,  ■■■>• 
topic  and  taction  number. 
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plead  double,  the  original  replication  Is  abandoned,  and  its  suffi- 
ciency is  not  open  to  review  on  appeal. 

4.  Pleading,  §  122* — what  replication  should  contain.  Explana- 
tions as  to  discrepancies  between  an  original  and  an  amended 
replication  are  not  properly  a  part  of  the  latter  pleading,  and  no 
issue  can  be  made  thereon. 

5.  Release,  §  8* — when  receipt  of  money  not  ratification  of  re- 
lease obtained  by  fraud.  The  receipt  of  money  under  a  release  ob- 
tained by  fraud  inhering  In  its  execution  Is  not  a  ratification  there- 
of, where  the  defendant  retained  the  instrument  and  the  plaintiff 
was  not  aware  of  its  true  nature  until  pleaded  as  a  defense  to  an 
action  at  law. 

6.  Release,  S  8* — when  person  not  estopped  by  receipt  of  money 
under  release  obtained  by  fraud.  The  receipt  of  money  under  a  re- 
lease which  was  obtained  by  fraud  inhering  in  its  execution  does 
not  estop  the  defrauded  party,  where  the  defendant  retained  the 
instrument  and  the  plaintifP  had  no  knowledge  of  its  true  nature 
nntil  relied  upon  by  the  defendant  as  a  defense  to  an  action  at  law. 

7.  Release,  §  12* — when  return  of  money  not  prerequisite  to  ac- 
tion. Money  received  by  the  plalntifT  under  a  release  which  was 
obtained  by  fraud  inhering  in  its  execution  need  not  be  returned 
before  bringing  an  action  at  law,  where  he  was  not  aware  of  the  true 
nature  of  the  instrument  until  relied  oq  by  the  defendant  as  a 
defense.  \ 

8.  Release,  S  9* — when  failure  to  read\not  negligence.  That  a 
person  was  negligent  as  a  matter  of  law,  iI]^.  signing  a  release  with- 
out procuring  his  eyeglasses  and  learning  Its  contents,  held  not 
shown  by  a  replication,  where  the  true  naturct^of  the  Instrument 
was  misrepresented  to  him. 

Error  to  the  Circuit  Court  of  Bureau  county;  the  Hon.  Joe  A. 
Datis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.    Opinion  filed  March  9,  1915. 


J.  L.  MuBPHY,  for  plaintiflf  in  error. 

Duncan,  Doyle  &  0  'Conor,  for  defendant  in  error. 

Per  Curiam. 

The  husband  of  plaintiflf  in  error  was  killed  in  what 
is  known  as  the  Cherry  Mine  disaster,  in  which  many 
men  lost  their  lives.  She  brought  this  action  of  tres- 
pass on  the  case  against  the  defendant  in  error  to 

_     ^ 

•See  miaols  Note*  DtffMt,  Vols.  XI  to  XT,  mkI  CnmalattTe  Quarterlj, 
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recover  for  his  death,  and  filed  a  declaration  setting 
out  suflScient  grounds  for  recovery  under  our  Mines 
and  Miners  Act.    The  defendant  pleaded  the  general 
issue  and  a  plea  of  release,  setting  out  in  haec  verba 
a  writing  under  seal  signed  by  the  plaintiff,  in  which 
it  is  recited  that  in  consideration  of  $1,620  she  com- 
promises and  releases  to  the  defendant  in  error  all 
liability  by  reason  of  the  death  and  circumstances  sur- 
rounding the  death  of  her  husband.    The  plaintiff  re- 
plied that  the  defendant  procured  the  writing  pleaded 
by  fraud  and  deceit,  averring  in  her  amended  replica- 
tion that  she  did  not  have  her  glasses  present  and 
could  not  read  the  paper  and  an  attorney  for  the  de- 
fendant read  it  to. her,  and  read  it  to  her  as  providing 
that  this  was  a  receipt  for  $1,800  to  be  then  paid  her 
on  her  claim  for  the  death  of  her  husband,  and  that 
if  any  other  widow  whose  husband  was  killed  in  the 
same  disaster  was  paid  by  the  defendant  upon  a  set- 
tlement a  greater  sum  than  $1,800,  plaintiff  should  be 
paid  enough  more  to  make  her  compensation  equal  to 
the  highest  sum  so  paid  to  any  other  widow,  and  if 
no  greater  sum  than  $1,800  was  paid  as  a  settlement 
to  any  other  of  said  widows,  then  this  document  would 
operate  as  a  release  of  plaintiff's  claim,  and  that  this 
instrument  was  intentionally  misread  to  her  in  order 
to  trick  her  and  to  cause  her  to  affix  her  signature  to 
said  document,  and  that  she  relied  on  said  attorney 
and  did  not  know  that  it  contained  the  supposed  re- 
lease, and  signed  it  in  reliance  on  said  representations, 
and  would  not  have  signed  it  if  she  had  known  what 
it  contained.    This  is  followed  by  averments  that  other 
widows  had  been  settled  with  for  as  high  as  $4,500. 
We  interpret  this  language  as  meaning  that  it  was 
read  and  represented  to  her  that  this  instrument  was 
at  present  only  a  receipt  for  $1,800,  and  would  not 
operate  as  a  release  until  it  was  ascertained  that  no 
other  widow  was  settled  with  for  over  $1,800,  or  until 
she  was  paid  as  much  as  the  highest  sum  paid  in  set- 
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tlement  to  any'  other  widow ;  in  other  words,  that  this 
was  not  intended  to  operate  as  a  release  at  the  time 
it  was  executed. 

The  court  sustained  a  general  demurrer  to  the  rep- 
lication, and  judgment  for  the  defendant  followed,  to 
review  which  this  writ  of  error  is  prosecuted. 

The  release  as  pleaded  was  a  bar  to  plaintiff's  ac- 
tion. The  question  is  whether  the  facts  replied  re- 
move that  bar.  No  question  of  the  right  of  recovery 
under  the  terms  of  the  release,  either  as  written  or  as 
intended  or  supposed  to  be  written,  is  involved.  Even 
if  the  release  be  reformed  by  an  appropriate  indepen- 
dent proceeding  in  equity,  there  can  be  no  recover}^ 
based  on  the  obligations  there  imposed  in  an  action  of 
tort. 

The  inquiry  is  whether  there  was  fraud  in  the  exe- 
cution of  the  instrument  itself.  If  plaintiff  knew  she 
was  signing  this  paper  and  knew  its  contents  (there 
being  no  question  as  to  her  mental  capacity),  she  can- 
not be  heard  in  a  court  of  law  to  deny  its  effect  on  the 
ground  that  she  did  not  understand  it  because  of  false 
representations  as  to  its  meaning,  or  that  she  was  in- 
duced to  sign  it  by  false  representations  as  to  collat- 
eral matters.  Her  remedy,  if  any,  in  that  event  is  in 
an  independent  action  in  a  court  of  equity. 

The  execution  of  an  instrument  is  deemed  to  be 
procured  by  fraud  when  the  signature  is  obtained  by 
misreading,  surreptitious  substituting  one  pai)er  for 
another,  or  obtaining  by  some  other  trick  or  device  an 
instrument  which  the  party  did  not  intend  to  give. 
Some  fraud  or  imposition  must  be  practiced  upon  the 
party  to  obtain  his  signature.  To  permit  proof  to  be 
introduced  in  a  court  of  law  as  to  the  practice  of 
fraud  in  the  procurement  of  a  release,  the  fraud  must 
consist  in  false  representations  as  to  the  character  of 
the  instrument  itself  which  was  signed.  The  authori- 
ties are  reviewed  and  conclusions  reached  as  above 
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stated  in  Papke  v.  G.  H.  Hammond  Co.,  192  111.  631 ;  and 
the  court  in  Hartley  v.  Chicago  d  A.  R.  Co.,  214  111.  78, 
said :  '  *  In  an  action  at  law  an  instrument  such  as  this 
cannot  be  impeached  for  fraud  not  inhering  in  the  exe- 
cution thereof  but  which  only  goes  to  the  considera^ 
tion.  It  is  permissible  to  prove  fraud  touching  the 
execution  of  the  instrument,  such  as  misreading  it, 
the  surreptitious  substitution  of  one  paper  for  an- 
other, or  a  trick  or  fraud  in  procuring  the  signature. 
If  there  is  no  fraud  in  securing  the  execution  of  the 
release  it  can  only  be  avoided  by  a  proceeding  in 
equity.  Accordingly,  it  i9  competent  to  show  that  the 
signature  to  a  release  was  obtained  by  the  false  repre- 
sentation that  it  merely  covered  a  claim  for  a  month 's 
wages ;  {Illinois  Central  Railroad  Co.  v.  Welch,  52  111. 
183;)  that  an  illiterate  woman,  unable  to  read  or  write, 
was  induced  by  her  physician,  during  her  illness,  in 
the  absence  of  any  one  to  whom  she  could  look  for  ad- 
vice, to  sign  a  release  on  the  representation  that  it 
was  a  receipt  to  show  what  money  expended  for  her 
benefit  had  been  expended  for;  (Eagle  Packet  Co.  v. 
Defries,  94  III.  598;)  that  one  suffering  great  physical 
pain  and  laboring  under  the  effect  of  opiates  was  in- 
duced by  fraudulent  practices  to  sign  a  release  under 
the  belief  that  he  was  only  signing  a  receipt  for 
money;  {Chicago,  Rock  Island  and  Pacific  Railway 
Co.  V.  Lewis,  109  111.  120;)  that  a  person  unable  to 
read  or  write  signed  a  release  not  read  to  him,  under 
the  representation  that  the  paper  was  for  the  pay- 
master to  show  where  the  money  went;  {National 
Syrup  Co.  v.  Carlson^  155  111.  210;)  that  the  execution 
of  a  paper  was  fraudulently  obtained  from  one  suffer- 
ing severe  pain,  in  ignorance  of  its  contents  and  under 
the  representation  that  it  was  necessary  to  have  her 
name;  {Chicago  City  Railway  Co.  v.  McClain,  211  111. 
589;)  or  that  a  release  was  signed  without  any  inten- 
tion to  execute  a  release,  but  on  account  of  fraudulent 
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representations  that  it  was  merely  a  receipt  for  money 
paid  to  a  physician,  (Chicago  City  Railway  Co.  t\ 
Uhter,  212  111.  174.)  The  law  upon  the  whole  subject 
was  stated  upon  a  full  review  of  the  authorities  in  Pap- 
ke  V.  Hammond  Co.,  192  111.  631."  See  also,  Babcock  v. 
Farwell,  245  111.  14;  Turner  v.  Manufacturer' s  &  Con- 
sumer's Coal  Co.,  254  111.  187;  and  Kelly  v.  Aurora,  E. 
£  C.  R.  Co.,  168  111.  App.  386. 

In  many  of  the  cases  it  is  said,  in  substance,  that  in 
suits  at  law  the  instrument  cannot  be  impeached  for 
fraud  not  inhering  in  the  execution  thereof  but  which 
only  goes  to  the  consideration.  This  is  not  a  case 
where  only  the  consideration  expressed  in  the  instru- 
ment was  misread  to  the  signer,  but  she  pleads  that 
she  was  misled  to  believe  that  she  was  signing  a  con- 
tract or  agreement  that  she  should  have  a  further  sum 
on  a  contingency,  and  that  she  did  not  know  that  she 
was  executing  a  present  release  of  her  cause  of  action. 
As  we  interpret  the  amended  replication,  it  presents 
an  answer  to  the  plea  which  can  be  tried  in  a  court  of 
law. 

Appellant  assigns  as  error  the  action  of  the  court 
in  sustaining  the  demurrer  to  her  original  replication. 
She  asked  and  obtained  leave  to  amend  it,  and  after- 
wards asked  and  obtained  leave  to  file  the  amended 
replication  here  discussed.  She  did  not  ask  leave  to 
reply  double  and  therefore  could  only  have  one  rep- 
lication. She  abandoned  her  original  replication  when 
she  filed  the  amended  replication,  and  the  sufficiency 
of  the  former  is  not  before  us.  About  one  page  of 
the  amended  replication  is  devoted  to  an  explanation  of 
the  discrepancies  between  that  and  the  original  repli- 
cation. That  explanation  has  no  proper  place  in  the 
replication  and  no  issue  should  be  permitted  to  be 
formed  thereon. 

It  is  said  that  the  plaintiff  ratified  the  settlement 
made  by  her  by  receiving  the  $1,620,  and  afterwards 
collecting  the  $180  from  the  defendant  and  retaining 
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the  whole  amount.  If  she  did  this,  after  knowing  the 
contents  of  the  paper  that  she  signed,  we  will  assume 
she  should  be  held  to  have  ratified  her  agreement,  not- 
withstanding that  she  may  have  been  induced  by  fraud 
to  execute  it.  But  it  is  alleged  in  her  replication  that 
she  delivered  the  paper  to  the  defendant's  agent  and 
did  not  know  of  its  contents  when  she  received  the 
$1,620.  It  also  appears  from  the  replication  by  fair 
intendment  that  she  did  not  know  the  contents  of  the 
paper  until  it  was  plead  by  the  defendant  in  this  suit. 
If  her  attorney  had  knowledge  of  its  contents  when 
he  collected  the  $180,  that  fact  is  not  stated  in  the 
record  and  cannot  be  inferred  from  anything  there 
stated.  She  is  neither  estopped  nor  required  to  return 
the  money,  if  she  received  it  without  knowing  the  con- 
tents of  the  paper  and  was  fraudulently  induced  to 
sign  it.  Indiana,  D.  <&  W.  Ry.  Co.  v.  Fowler,  201  lU. 
152. 

The  remaining  question  is  whether  it  can  be  said, 
as  matter  of  law,  from  a  reading  of  the  replication, 
that  the  plaintiff  was  guilty  of  negligence  in  not  know- 
ing the  contents  of  the  paper  she  signed.  We  are  of 
the  opinion  that  we  are  not  warranted  in  saying,  as 
matter  of  law,  that  plaintiff  was  so  negligent  in  not 
procuring  glasses  and  reading  the  paper  or  taking 
some  other  means  of  ascertaining  its  contents,  as  to 
preclude  lier  defense  set  up  in  her  replication.  Taylor 
V.  Atchison,  54  111.  196;  Shns  v.  Bice,  67  111.  88. 

The  trial  court  erred  in  sustaining  the  demurrer  to 
the  last  replication.  The  judgment  must  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Ida  B.  Seefeldt^  Appellant,  y.  Klemens  W.  Wilgen,  Ap- 
pellee. 

Gen.  No.  5,986. 

Co3nikACT8,  S  349* — when  ohligee  may  not  recover  on  promise  to 
indemnify  surety  on  appeal  bond,  A  written  promise  made  by  the 
officers  of  a  corporation,  to  indemnify  and  to  stand  equally  liable 
with  the  surety  on  an  appeal  bond  in  which  the  company  was  ap- 
pellant, is  not  a  promise  for  the  benefit  of  the  appellee,  on  which 
he  may  recover  when  liability  accrues  in  his  favor  on  the  bond. 

X 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  April  15,  1915. 

Beotoe  C.  Hitt  and  Spencer  Ward,  for  appellant. 
Browne  &  Wiley,  for  appellee. 

Mr.  Presiding  Justice  Carnes  delivered  the  opinion 
of  the  court. 

Appellant,  Ida  B.  Seefeldt,  had  a  judgment  in  the 
Municipal  Court  of  Chicago  against  Grant  United 
Mines  Company,  a  corporation,  for  $567.50  and  costs 
of  suit.  The  defendant  corporation,  to  stay  execution 
on  the  judgment  pending  trial  on  writ  of  error  from 
the  Appellate  Court  of  the  First  District,  filed  a  bond 
with  one  John  Brasey  a  surety,  in  the  penal  sum  of 
$750,  conditioned  that,  **in  case  a  writ  of  error  to 
review  said  judgment  shall  be  affirmed  by  said  Appel- 
late Court,  the  said  Grant  United  Mines  Company 
shall  perform  and  comply  with  said  judgment,  and  pay 
all  money  thereby  required  to  be  paid,  and  all  costs 
which  may  be  awarded  the  said  Ida  B.  Seefeldt  in  said 
Appellate  Court."  The  judgment  was  affirmed  and 
liability  accrued  on  the  bond. 

•8m  Illinol*  Notes  Digest,  Vols.  XI  to  XV,  wad  Cumulative  Quarterljr,  same 
tsple  and  section  nvmb^r. 
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Brasey  signed  the  bond  at  the  request  of  appellee, 
Klemens  W.  Wilgen,  president  of  the  defendant  cor- 
poration, which  request  was  in  the  form  of  a  letter 
signed  by  appellee  as  follows : 

'^Wedron,  III.,  Sept.  5,  1907. 
Mr.  John  Brasey, 

Dear  Sir  : — You  sign  the  bond  for  the  Grant  United 
Mines  Company  in  the  appeal  case  of  Mrs.  Seefeldt 
and  I  will  stand  back  of  you  with  John  Spindler  and 
be  equally  responsible  with  you  and  him. ' ' 

John  Spindler  referred  to  in  the  letter  was  the  treas- 
urer of  the  corporation.  He  wrote  his  name  under  the 
signature  of  Wilgen  before  Brasey  signed  the  bond. 
Appellant  brought  this  action  of  assumpsit  against  the 
signers  of  the  letter,  Wilgen  and  Spindler,  on  the 
theory  that  it  amounted  to  a  promise  to  Brasey  for 
her  benefit.  Summons  was  returned  **Not  found''  as 
to  Spindler,  and  served  on  the  appellee  Wilgen,  who 
appeared  and  plead  the  general  issue.  In  the  jury 
trial  that  followed,  the  court  at  the  close  of  the  plain- 
tiff's evidence  directed  a  verdict  for  the  defendant 
and  entered  judgment  thereon,  from  which  judgment 
this  appeal  is  prosecuted. 

It  was  held  in  Eddy  v.  Roberts,  17  111.  505 :  *' Where 
one  enters  into  a  simple  contract  with  another,  for  the 
benefit  of  a  third,  such  third  person  may  maintain  an 
action  for  breach,  and  such  contract  is  not  within  the 
statute  (of  Frauds) ;"  and  said  in  Bristow  v.  Lane]  21 
111.  194,  on  page  197 :  *  *  In  this  country  the  right  of  a 
third  party  to  bring  an  action  on  a  promise  made  to 
another  for  his  benefit,  is  generally  asserted,  and  is 
the  prevailing  rule  with  us."  The  court  discussing 
earlier  cases  and  speaking  of  the  liability  of  the  gran- 
tee in  a  deed  of  real  estate  in  which  it  is  recited  that 
he,  the  grantee,  assumes  and  agrees  to  pay  a  mortgage 
incumbrance  thereon,  in  Webster  v.  Fleming,  178  111. 
140,  said:  **This  court  has  uniformly  held  that  the 
beneficiary  may  sue  at  law,  which  repudiates  the  doc- 
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trine  of  indemnity;''  and  in  the  same  case  said  it  has 
not  been  held  **that  the  promise  of  the  grantee  to  the 
mortgagor  is  a  mere  indemnity  of  the  latter  against 
the  payment  of  the  mortgage/'  While  there  is  some 
conflict  of  authority  in  other  jtlrisdictions,  the  law  is 
well  settled  in  this  State  as  stated  in  the  cases  cited, 
as  will  be  seen  by  reference  to  numerous  cases  cited 
in  those  opinions  and  later  cases  citing  those  cases. 
If  the  writing  in  question  here  is  properly  construed 
as  sl  promise  by  appellee  to  Brasey  for  the  benefit 
of  appellant,  she  was  entitled  to  recover;  but  if  it 
should  be  construed  as  an  agreement  to  indemnify 
Brasey  from  injury  or  loss  in  signing  the  bond,  then 
it  seems  obvious  that  she  could  not  recover.  It  will 
be  noticed  that  the  Supreme  Court  in  expressions 
above  quoted  distinguished  the  obligations  from  con- 
tracts of  indemnity.  If  the  promise  had  been  that 
appellee  alone  would  indemnify  or  stand  back  of 
Brasey,  if  he  would  sign  the  bond,  or  that  he  and 
Spindler  would  do  so,  it  would  have  been  a  plain  ordi- 
nary contract  of  indemnity;  and  we  do  not  see  that 
the  agreement  of  appellee  to  stand  one-third  of  the 
loss,  and  of  Spindler  to  stand  another  third,  leaving 
Brasey  to  stand  one-third  himself,  calls  for  a  different 
application  of  the  rule  than  in  case  of  a  contract  of 
entire  indemnity.  To  entitle  appellant  to  recover,  it 
must  appear  that  the  contract  was  entered  into  di- 
rectly and  primarily  for  her  benefit.  It  is  not  every 
contract  made  by  one  person  with  another  from  the 
performance  of  which  a  third  person  will  derive  a 
benefit  on  which  such  third  person  may  maintain  an 
action,  **  there  must  not  only  be  an  intent  to  secure 
some  benefit  to  such  third  person,  but  the  contract 
must  have  been  made  and  entered  into  directly  and 
primarily  for  his  benefit."  Searles  v.  City  of  Flora, 
225  m.  167. 

We  do  not  construe  this  contract  as  one  for  the 
benefit  of  appellant  within  the  rule  announced  in  the 
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Illinois  cases,  permitting  a  third  person  to  sue  on  a 
contract  made  for  his  benefit.  The  case  is  like  that  of 
CrandaU  v.  Payne,  154  111.  627,  where  it  was  beld  that 
a  stranger  to  a  contract,  who  is  to  derive  only  an 
incidental  benefit  therefrom,  cannot  recover  for  a 
breach  thereof.  It  is  true  in  this  case,  as  in  that,  that 
any  benefit  to  accrue  to  appellant  from  the  contract 
was  merely  incidental;  the  purpose  of  the  contract 
was  not  to  benefit  her  but  to  benefit  the  parties  thereto. 
The  Supreme  Court  of  New  York  in  Turk  v.  Ridge,  41 
N.  Y.  201,  had  a  somewhat  similar  contract  under  con- 
sideration and  reached  the  same  conclusion.  In  our 
opinion  the  court  did  not  err  in  rendering  judgment 
for  the  defendant,  and  as  that  is  the  only  question 
presented,  the  judgment  must  be  aflSrmed. 

Affirmed. 


John  Shultz,  Appellee,  t.  Fatrlek  MeCarty,  Appellant. 

Gen.  No.  6,013. 

1.  Mortgages,  §  31* — who  has  burden  of  ahotoing  that  deed  is 
mortgage,  A  person  claiming  that  an  absolute  conveyance  of  land 
was  intended  only  as  security  for  a  loan  has  the  burden  of  establish- 
ing his  contention  by  clear  and  decisive  proof. 

2.  Mortgages,  §  14* — when  deed  held  to  be  mortgage.  In  a  case 
of  real  doubt  as  to  the  actual  intention  of  the  parties,  a  court  of 
equity  will  incline  to  construe  an  absolute  conveyance  of  land  as 
a  mortgage  rather  than  as  a  sale. 

3.  Mortgages,  §  683* — who  may  redeem  from  deed  intended  as 
mortgage.  Where  land  is  conveyed  as  security  for  k  loan,  the 
grantor  has  the  right  to  redeem  therefrom. 

4.  Mortgages,  S  191* — when  conveyance  of  incumbered  land 
closely  scrutinized.  Conveyances  of  Incumbered  land  from  mort- 
gagor to  mortgagee  will  be  jealously  scrutinized  by  a  court  of  equity 
to  ascertain  whether  the  transaction  is  fair  and  free  from  oppres- 
sion, fraud  or  undue  influence. 


*Sve  lllinolH  Noten  Dlceitt,  Vols.  XI  to  XV,  and  Comiilattve  9iiarterly, 
topic  luid  section  number. 
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5.  Mortgages,  §  21* — when  absolute  deed  held  a  mortgage. 
Where  land  was  conveyed  as  security  for  a  loan,  which  was  to  be 
paid  within  five  years,  and  after  the  expiration  of  that  time  the 
grantor  executed  a  quitclaim  deed  of  the  property  to  his  grantee, 
and  thereafter,  although  remaining  in  possession  and  paying  the  in- 
terest and  taxes  regularly 'and  making  valuable  Improvements,  the 
grantor  from  time  to  time  accepted  leases  of  the  land  from  his 
grantee,  held  that  the  quitclaim  deed  was  given  as  further  security 
for  the  original  loan,  and  that  it  was  not  intended  as  an  absolute 
conveyance. 

6.  MoBTOAGEs,  S  32* — tohen  admisaioM  of  grantee  competent  to 
ihou)  deed  to  be  mortgage.  Statements  made  by  a  grantee  to  a 
third  person,  tending  to  show  that  an  absolute  Conveyance  of  land 
was  intended  merely  as  a  security  for  a  loan,  are  admissible  in  an 
action  by  the  grantor  to  redeem. 

7.  Mortgages,  S  732* — when  laches  bars  right  to  redeem  from 
deed  intended  as  mortgage.  The  right  of  a  grantor  to  redeem  from 
an  absolute  deed  intended  as  security  for  a  loan,  held  not  barred  by 
laches. 

8.  Mortgages,  §  733* — when  grantor  estopped  from  redeeming 
from  deed  intended  as  mortgage.  The  fact  that  the  grantor  of  land, 
by  way  of  security  for  a  loan,  accepts  a  lease  thereof  from  his  gran- 
tee, does  not  bar  the  former's  right  to  redeem,  where  the  grantee, 
during  the  period  covered  by  the  lease,  continues  to  recognize  the 
existence  of  the  mortgage  by  accepting  interest  on  the  debt. 

9.  Mortgages,  §  733* — when  grantor  estopped  from  redeeming 
from  deed  intended  as  mortgage.  Where  the  graAtor  In  a  deed,  in- 
tended as  security  for  a  loan,  accepts  a  lease  from  his  grantee,  the 
rule  forbidding  a  tenant  disputing  his  landlord's  title  will  not  pre- 
vent the  grantor  from  maintaining  an  action  to  redeem,  where  the 
grantee  during  the  lifetime  of  the  lease  recognized  the  existence  of 
the  mortgage  by  accepting  interest  on  the  debt. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the  Hon. 
Richard  S.  Farrand,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.  Affirmed.  Opinion  filed  April  15,  1915.  Certi- 
orari denied  by  Supreme  Court  (making  opinion  final). 

William  N.  Ckonkbite  and  Robbbt  A.  Hunteb^  for 
appellant. 

HoDSON  &  HoDsoN  and  Mabtin  J.  Dillon,  for  appel- 
lee. 

*8«e  minols  Notes  Digest,  Vols.  XI  to  XV.  and  Cumulative  Quarterly,  same 
tspie  and  seetloB  number. 
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Mr.  Presiding  Justice  Carnes  delivered  the  opinion 
of  the  court. 

March  24,  1885,  appellee,  John  Shultz,  procured  a 
loan  of  $8,000  for  five  years  from  Patrick  McCarty, 
the  appellant,  upon  his  promissory  note  bearing  seven 
per  cent,  interest,  secured  by  a  mortgage  on  his  home 
farm  of  four  hundred  and  ten  acres.  Afterwards  in 
March,  1888,  he  procured  from  appellant  another  loan 
of  $4,000,  and  the  entire  sum  of  $12,000  was  at  the  in- 
stance of  appellant  then  secured  by  a  warranty  deed 
of  the  premises  executed  by  appellee  and  his  wife. 
There  was  an  oral  agreement  at  the  time  that  the  deed 
should  be  considered  a  mortgage  and  that  appellee 
should  be  given  a  bond  for  a  deed.  Such  a  bond  was 
executed  two  or  three  days  afterwards  and  placed  of 
record  by  appellant  but  not  delivered  to  appellee,  and 
he  seems  not  to  have  known  of  its  existence.  The  con- 
dition recited  in  the  bond  was  that  appellee  should 
pay  $12,000,  with  seven  per  cent,  interest  thereon,  and 
all  taxes  on  the  premises,  and  the  time  fixed  for  re- 
conveyance was  May  1,  1890,  though  appellee  in  his 
testimony  says  that  the  time  orally  agreed  upon  was 
five  years,  and  appellant  testified  that  he  thought  it 
was  three  or  five  years.  May  13,  1890,  appellee,  his 
wife,  not  joining,  executed  a  quitclaim  deed  of  the 
premises  to  appellant,  but  remained  in  possession,  pay- 
ing $840  a  year,  and  paying  taxes  and  insurance  on 
the  buildings,  and  making  improvements  of  consider- 
able value.  He  signed  leases  from  time  to  time  for 
the  term  of  one  year  each,  after  the  first  four  or  five 
years.  Appellee  claims  that  the  quitclaim  deed  was 
executed  at  the  request  of  appellant  to  aid  him,  appel- 
lant, in  trouble  that  he  was  having  with  the  taxing 
authorities,  and  that  it  was  expressly  agreed  that  it 
should  have  the  effect  only  of  a  security  for  the  loan 
of  $12,000.  The  premises  were  worth  at  this  time 
from  $15,000  to  $20,000,  and  increased  in  value,  prob- 
ably because  of  the  general  rise  in  market  value  of 
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farm  lands,  until  they  are  now  worth  from  $35,000  to 
$40,000. 

Appellee  filed  a  bill  in  this  case  to  have  the  transac- 
tion declared  a  security  for  the  money  loaned,  for  an 
accounting  and  reconveyance,  and  to  enjoin  a  pending 
ejectment  suit.  Appellant  answered,  claiming  abso- 
lute title  and  denying  any  agreement  to  reconvey  ex- 
cept said  bond  for  a  deed.  The  chancellor  heard  the 
proofs  in  open  court  and  entered  a  decree  for  the 
complainant,  and  the  defendant  brings  the  case  here 
on  appeal. 

There  is  no  question  but  the  warranty  deed  was  in-  * 
tended  solely  and  only  as  a  mortgage.  Appellee 's  evi- 
dence is  to  that  effect,  and  appellant,  as  a  witness  was 
asked  if  at  the  time  of  the  transaction  he  told  appellee 
that  he  would  not  take  a  mortgage  on  the  place  but 
would  take  a  deed  as  security  so  that  he,  appellee, 
could  not  give  a  second  mortgage  on  the  place  to  some- 
one else,  and  he  answered,  ''Yes;  I  think  I  said  that,'* 
and  further  testified  that  in  accordance  with  that  state- 
ment the  warranty  deed  was  given.  Appellant's  claim 
of  unconditional  title  must  depend  on  the  quitclaim 
deed,  and  the  inquiry  is,  what  was  intended  by  the 
parties  at  the  time  this*  deed  was  executed  (there  is 
no  intervening  interest  of  a  third  party).  Was  it 
intended  solely  and  only  as  a  security  for  the  $12,000 
then  owing,  or  was  it  intended  as  an  unconditional 
conveyance  of  the  landt  We  agree  with  appellant  . 
that  the  burden  of  proof  was  on  appellee  to  show  that 
the  transaction  was  only  a  security  for  money  loaned, 
and  that  before  a  court  of  equity  will  so  hold  the  proof 
must  be  clear  and  decisive ;  this  court  so  held  in  Bab- 
cock  V.  Bdbcoch,  179  111.  App.  188.  The  authorities 
are  numerous  to  that  effect,  though  it  is  also  said  that 
in  case  of  real  doubt  as  to  the  intention  of  the  par- 
ties, the  courts  will  incline  to  construe  the  transaction 
as  a  mortgage  rather  than  as  a  sale,  and  that  the  two 
rules  are  not  inconsistent.    17  Cyc.  1018.    If  the  trans- 
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action  was  intended  by  the  parties  thereto  as  a  secur- 
ity for  money  loaned,  there  was  a  right  of  redemption. 
The  Supreme  Court  of  Colorado  in  the  late  case  of 
Reitze  v.  Humphreys,  53  Colo.  177,  quoted  from  an 
earlier  case  of  the  same  court  what  is  there  said 
to  be  the  language  of  Judge  Story:  **If  a  transac- 
tion resolves  itself  into  a  security,  whatever  may 
be  its  form  and  whatever  name  the  parties  may 
choose  to  give  it,  it  is  in  effect  a  mortgage."  The 
rule  announced  in  this  quotation  has  been  applied 
in  varying  language  by  many  courts  to  many  condi- 
tions of  facts.  We  are  referred  to  no  case,  and  know 
of  none,  where  a  conveyance  clearly  intended  by  the 
parties  thereto,  at  the  time  it  was  made,  as  a  security 
has  been  by  a  court  of  equity  held  unconditional. 

Appellee  testified  that  at  the  time  the  quitclaim  deed 
was  given,  appellant  told  him  that  he  was  having 
trouble  and  wanted  him  to  sign  a  quitclaim  deed  and 
he  answered,  **You  have  got  one  deed,  how  many  more 
do  you  wantt'*  That  they  went  up  into  the  office  of 
appellant's  attorney  and  he  said  appellant  had  been 
called  to  the  courthouse  by  the  county  board,  and 
wanted  a  quitclaim  deed  on  that  property ;  and  appel- 
lant said  if  he  did  not  get  the  deed  he  would  have  to 
foreclose,  but  if  he  did  get  it  he  would  give  a  bond  for 
five  years  longer  to  redeem  it  in,  and  that  wotdd  pro- 
tect both  of  them,  and  that  it  would  make  no  differ- 
ence, whenever  he  paid  the  $12,000  and  interest  he 
would  reconvey.  There  was  no  consideration  paid. 
Appellant  told  appellee  he  would  have  to  pay  taxes 
and  keep  up  the  expenses  as  he  had  always  done. 
That  afterwards  in  April,  1895,  appellant  said  he  had 
nothing  to  show  for  what  he  was  to  get  on  the  land 
and  asked  appellee  to  sign  a  lease  providing  for  an 
annual  rental,  which  was  done,  and  such  leases  were 
executed  annually  thereafter  until  1912,  with  the  ex- 
ception of  some  years  that  were  omitted.  In  1912, 
appellant  told  appellee  that  he  must  pay  $1,000  inter- 
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est  in  the  future,  or  $150  more  than  he  had  been 
paying,  which  he  refused  to  do.  He  described  the  im- 
provements he  had  made  on  the  premises  from  time  to 
tune,  and  testified  that  they  cost  him  about  $8,500. 
There  is  considerable  dispute  about  the  value  and  cost 
of  the  improvements,  but  there  is  no  question  that  they 
were  of  a  kind  and  character  such  as  a  man  in  his  cir- 
cumstances is  likely  to  make  on  his  own  land,  and  en- 
tirely inconsistent  with  the  custom  of  tenants  in  caring 
for  lands  of  their  landlords.  Neither  is  there  any 
doubt  that  appellant  paid  no  such  attention  to  the 
premises  as  is  usual  with  owners  of  leased  land. 

Appellant  testified,  as'  to  the  quitclaim  deed  occur- 
rence, that  appellee  desired  to  sell  him  the  place  and 
they  told  the  lawyer  that  he  had  sold  it  for  $12,000 
the  $8,000  that  he  owed  and  $4,000  more ;  that  nothing 
particular  in  addition  to  that  occurred,  and  he  gave 
hun  the  $4,000  and  got  the  deed;  that  he  does  not 
recall  the  details  of  the  transaction.  He  confuses  the 
two  deeds  in  his  testimony  and  evidently  has  no  clear 
recollection  of  the  quitclaim  deed  transaction;  but  he 
denies  explicitly  any  statement  to  appellee  that  he 
would  reconvey,  and  also  statements  testified  to  by 
other  parties,  hereinafter  mentioned,  to  the  effect  that 
the  transaction  was  a  mortgage.  He  admits  that  $840 
a  year  and  taxes  and  insurance  were  paid,  and  calls 
it  rent,  and  says  that  he  went  out  to  the  place  about 
twice  a  year,  except  in  some  years  he  was  not  well, 
and  knew  of  buildings  that  appellee  was  placing  on 
the  premises,  and  lent  him  small  sums  of  money  from 
time  to  time,  which  had  been  paid,  and  took  chattel 
mortgages  for  rent  that  was  past  due  sometimes,  which 
have  also  been  paid.  A  son  of  appellee  testified  that 
he  was  present  several  times  in  the  last  four  or  five 
years  when  interest  was  paid  appellant,  and  that  he 
took  the  money  up  there  three  or  four  years  ago,  and 
appellant  would  say  each  time  that  he  was  glad  they 
brought  the  interest  and  would  be  glad  if  the  debt  was 
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paid;  that  it  would  be  nice  if  they  had  the  farm  all 
their  own.  One  Weis  testified  that  he  called  on  appel- 
lant in  1900  or  1901  for  a  loan  and  appellant  told  him 
he  did  not  have  any  money  at  present  and  mentioned 
the  Shultz  loan,  and  said  he  only  wanted  his  own,  if 
Shultz  paid  him  the  $12,000  with  seven  per  cent,  inter- 
est he  could  have  a  deed.  One  Brodrecht  testified 
that  two  or  three  years  ago  appellant  told  him  that  he 
thought  Shultz  was  getting  along  well,  that  he  paid 
off  the  chattel  mortgage  and  was  paying  his  interest 
all  right  and  had  everything  paid  except  what  he,  ap- 
pellant had  against  the  place.  Two  members  of  the 
board  of  review  testified  that  they  questioned  appel- 
lant in  1911  about  the  transaction  with  Shultz,  and 
he  said  he  had  $12,000  on  the  Shultz  farm,  and  was 
protected  by  a  contract.  Another  son  of  appellee  tes- 
tified that  in  August,  1911,  appellant  told  him  that  he 
had  a  deed  of  his  father's  farm  and  that  it  belonged 
to  him  until  his  father  paid  him  the  $12,000  on  it.  It 
does  appear  that  in  1897,  appellee  was  endeavoring  to 
get  the  money  to  pay  the  incumbrance,  and  in  discuss- 
ing the  question  of  a  reconveyance,  appellant  de- 
manded $14,000  instead  of  $12,000  for  a  deed,  which 
appellee  refused  to  pay,  and  the  matter  dropped  there. 
There  is  considerable  testimony  as  to  the  value  "of  the 
land  and  improvements  made  from  time  to  time,  and 
some  evidence  tending  to  show  that  appellee  is  mis- 
taken about  unimportant  events,  but  the  foregoing  is 
the  substance  of  the  proofs  on  which  the  decree  was 
entered. 

When  the  quitclaim  deed  was  executed  the  relation 
of  mortgagor  and  mortgagee  existed,  and  contracts 
between  parties  so  situated  are  scrutinized  by  courts 
of  equity  with  jealousy  to  see  that  the  transaction  is 
fair  and  unaccompanied  by  oppression,  fraud  or  undue 
influence.  Cassem  v.  Heustis,  201  111.  208,  and  authori- 
ties there  cited.  The  record  in  our  opinion  leaves  no 
reasonable  doubt  that  the  quitclaim  deed  was  not  in- 


Second  District — ^Apeil,  1915.  325 

Shultz  y.  McCarty,  193  111.  App.  318. 

tended,  when  given,  as  an  absolute  conveyance,  but 
was  intended  only  as  a  part  of  the  transaction  which 
was  a  security  for  money  loaned. 

It  is  argued  that  the  evidence  of  statements  of  ap- 
pellant to  third  persons  to  the  effect  that  the  transac- 
tion was  a  security  was  improperly  admitted.  Such 
statements  were  competent  evidence  tending  to  show 
what  the  agreement  was  at  the  time  the  deed  was 
made,  under  the  rule  that  declarations  of  a  party  to  a 
suit  against  his  interest  are  admissible.  It  was  said 
in  Lindauer  v.  Cummings,  57  111.  195,  on  page  200: 
**It  has  been  held,  that  evidence  of  such  declarations, 
alone,  is  insuflScient,  proof  to  show  an  absolute  deed 
to  be  a  mortgage. ' '  And  similar  statements  are  found 
elsewhere  in  the  cases  and  text-books  discussing  the 
weight  to  be  given  to  such  statements,  but  these  ex- 
pressions are  not  authority  for  the  position  that  the 
statements  are  incompetent  evidence,  they  imply  that 
they  are  competent. 

Appellant  says  the  right  to  redeem  and  the  right 
to  foreclose  are  reciprocal,  and  if  one  is  barred  the 
other  is  barred,  and  calls  our  attention  to  section  11 
of  our  Limitations  Act  (J.  &  A,  ^  7206),  providing 
that  no  action  to  foreclose  any  mortgage  or  deed  of 
trust  in  the  nature  of  a  mortgage  shall  be  begun  after 
ten  years  from  the  time  the  right  of  action  accrues, 
and  to  a  number  of  cases  where  the  right  to  redeem 
has  been  denied  because  of  laches  of  the  party  asking 
relief,  and  urges  that  the  court  should  have  held  the 
defendant  barred  because  of  delay  in  bringing  his 
action.  The  right  to  foreclose  was  not  barred  so  long 
as  the  mortgagor  recognized  the  debt  by  paying  inter- 
est. Stein  V.  Kaun,  244  111.  32.  Notwithstanding  this 
statute,  a  suit  to  foreclose  a  mortgage  may  be  begun 
at  any  time  before  the  debt  secured  thereby  is  barred. 
Stein  V.  Kaun,  supra  and  Kraft  v,  Holzmann,  206  111. 
548.  It  was  held  in  Coatcs  v.  Woodivorth,  13  111.  654, 
that  no  lapse  of  time  short  of  that  fixed  by  the  stat- 
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ute  of  limitations  could  forfeit  the  right  of  redemp- 
tion, and  this  seems  to  be  the  general  law,  except  in 
cases  where  there  has  been  great  negligence,  unex- 
plained acquiescence  in  an  adverse  claim,  or  interven- 
ing rights  of  third  parties,  and  it  is  said  that  even 
then  the  court  will  listen  to  any  plausible  excuse  for 
the  delay.    27  Cyc.  1820. 

Appellant  relies  much  on  the  fact  that  appellee 
accepted  leases  of  the  premises,  as  evidence  that  he 
understood  the  transaction  to  be  an  unconditional  con- 
veyance, and  also  on  the  question  of  laches,  claiming 
that  because  of  these  leases  as  well  as  because  of  appel- 
lant's demand  in  1897,  before  mentioned,  of  $14,000 
for  a  deed,  that  appellee  had  known  for  so  long  a  time 
that  appellant  claimed  the  unconditional  title,  that  he 
was  guilty  of  such  delay  in  bringing  his  action  as  to 
bar  his  right  to  relief.  These  facts  tend  to  support 
appellant's  contention  that  the  quitclaim  deed  was  in- 
tended as  an  unconditional  conveyance,  but  they  are 
overborne  by  other  evidence  in  the  case  that  it  was  not 
80  intended.  When  this  is  determined,  the  fact  of  the 
leasing  does  not  convert  the  mortgage  into  an  uncon- 
ditional conveyance.  27  Cyc.  998.  The  devices  of  law- 
yers to  circumvent  the  law  providing  a  debtor  his 
equity  of  redemption  are  numerous,  but  we  are  cited 
to  no  authority  and  do  not  conceive  any  principle  that 
would  effect  that  purpose  by  requiring  the  debtor  to 
sign  a  lease  from  the  mortgagee  of  the  mortgaged 
premises.  If  this  matter  of  leasing  be  treated  as  the 
actual  possession  of  the  premises  by  appellant,  the 
right  to  redeem  would  not  be  barred  as  long  as  appel- 
lant recognized  the  existence  of  the  mortgage  as  a 
continued  security,  by  accepting  interest  on  the  debt 
secured  thereby.  27  Cyc.  1821.  The  debtor  is  not 
estopped  by  recitals  in  leases  and  other  instruments 
executed  after  the  deed  is  made;  equity  will  relieve 
him  from  any  estoppel  created  by  such  instruments 
as  well  as  from  the  estoppel  by  the  deed  itself.    Sut- 


Second  District — April,  1915.  327 

Shultz  T.  McCarty,  193  111.  App.  318. 

'  ■  I  111  I  .   .     I  M^^ai^  I  ■    ■  II    I, 

phen  V.  Cushman,  35  HI.  186.  These  authorities  also 
answer  appellant's  contention  that  appellee  should  not 
have  been  permitted  to  maintain  his  suit,  because  a 
tenant  cannot  be  permitted  to  deny  his  landlord's 
title. 

There  is  some  objection  to  the  rulings  of  the  court 
on  the  evidence,  but  none  was  excluded  that  we  deem 
material  and  competent.  The  hearing  was  before  the 
court,  and  he  could  hardly  err  in  admitting  incompe- 
tent evidence.  Appellant  argues  earnestly  that  the 
conclusion  reached  by  the  chancellor  involves  the  find- 
ing of  fraud  on  the  part  of  appellant  and  his  attor- 
ney acting  in  the  transaction.  It  is  not  necessary  to 
presume  that  any  actual  fraud  was  attempted  or  con- 
templated when  the  deeds  were  given.  It  was  an  at- 
tempt to  secure  a  loan  of  money  by  a  deed  instead 
of  a  mortgage,  very  likely  because  it  was  supposed  the 
debt  would  not  be  taxable,  or  that  the  taxing  author- 
ities would  consider  it  not  taxable.  Such  attempts  are 
not  unheard  of  and  do  not  necessarily  impute  moral 
turpitude.  Appellee  is  evidently  an  easy  going  man 
that  has  signed  almost  any  paper  that  appellant  or 
his  attorney  asked  him  to,  and  has  paid  for  about 
twenty-five  years  a  high  rate  of  interest  on  $12,000 
to  appellant,  making  the  transaction  profitable  to  ap- 
pellant if  he  now  receives  his  principal.  The  decree 
in  our  judgment  not  only  does  justice  to  both  parties, 
but  is  also  abundantly  sustained  by  the  evidence,  and 
therefore  it  is,  affirmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois  ex  reL  Mary  Heg- 
eler  Garus^  Appellant,  t.  F.  W.  Hatthiessen^  Ap- 
pellee. 

Oen.  No.  6,061. 

1.  Ck>BPOBATioNS,  §  237* — when  want  of  notice  vitiates  election 
of  director,  A  person  acquires  no  right  as  a  director  of  a  corpora- 
tion under  an  election  held  in  the  absence  of  the  notice  required 
by  law,  to  stockholders  of  the  time  and  place  of  holding  the  election, 
unless  all  of  the  stockholders  are  present  and  acted  in  or  assented 
to  the  election  being  held;  their  mere  physical  presence  is  not  suf- 
ficient. 

2.  Ck>BPOBATioN8,  §  181* — When  stockholders*  knowledae  of  elec- 
tion of  directors  waives  want  of  notice.  The  fact  that  all  of  the 
stockholders  have  knowledge  of  the  time  and  pltice  when  the  annual 
election  of  directors  of  a  corporation  is  to  be  held  is  not  a  waiver 
of  the  notice  required  by  the  law  under  which  the  company  is  or- 
ganized, unless  all  of  the  stockholders  attended  and  assented  to  the 
holding  of  the  election. 

3.  Corporations,  §  181* — when  election  of  directors  without  no- 
tice is  valid.  Where  no  notice  of  the  time  and  place  of  holding  the 
annual  election  of  directors  of  a  corporation  was  given,  although 
required  by  the  law  under  which  it  was  organized,  a  director  can- 
not be  legally  elected,  notwithstanding  all  of  the  stockholders  were 
present,  where  a  portion  of  them  protested  against  the  election  be- 
ing held  and  then  withdrew. 

4.  Corporations,  §  181* — when  presence  of  stockholders  is  tcaiver 
of  notice  of  election  of  directors.  The  presence  of  a  stockholder  at 
an  annual  election  of  the  directors  of  a  corporation  is  not  a  waiver 
of  the  failure  to  give  notice  of  the  time  and  place  of  holding  the 
election,  which  was  required  by  the  law  under  which  the  company 
was  organized,  where  he  took  no  part  in  the  proceedings  except  to 
protest  against  the  election  being  held. 

5.  Corporations,  §  181* — when  presence  of  stockholder  at  elec- 
tion of  directors  estoppel  to  question  validity.  The  presence  of  a 
stockholder  at  the  annual  election  of  the  directors  of  a  corporation 
does  not  estop  him  from  questioning  the  validity  of  the  election 
for  want  of  notice  of  the  time  and  place  it  was  to  be  held,  where 
he  took  no  part  in  the  proceedings  other  than  to  protest  against 
the  election  being  held. 

6.  Corporations,  §  72* — when  custom  to  elect  directors  without 
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notice  established.  A  usage  and  custom  of  the  stockholders  of  a 
corporation  to  assemble  annually  at  a  certain  time  and  place  for 
the  election  of  directors  without  the  notice  required  by  law,  held 
not  established  by  the  evidence. 

7.  Estoppel,  §  51* — when  stockholder  estopped  from  questioning 
validity  of  election  of  director.  The  fact  that  a  stockholder  did  not 
base  his  objection  to  the  holding  of  an  annual  election  of  the  di- 
rectors of  a  corporation,  on  the  ground  that  the  notice  of  the  time 
and  place  of  holding  the  election  required  by  law  had  not  been 
given,  but  merely  protested  against  the  holding  of  the  election, 
does  not  estop  him  from  thereafter  questioning  the  validity  of  the 
election. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Job 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Reversed.    Opinion  filed  April  15,  1915. 

George  Wiley  and  Montgomery,  Hart,  Smith  & 
Steere,  for  appellant;  Charles  S.  Cutting,  N.  H. 
Pritchard  and  J.  D.  Dickerson,  of  counsel. 

M.  F.  Gallagher,  for  appellee, 

Mr.  Presiding  Justice  Carnes  delivered  the  opinion 
of  the  court. 

This  is  the  first  considered  of  four  cases  involving 
the  interests  of  the  Hegeler  and  Matthiessen  families 
in  two  corporations,  being  Gen.  Nos.  6061,  6062,  6063, 
6064.  The  cases  have  been  argued  with  reference,  one 
to  the  other,  and  our  opinions  are  so  written  and  may 
be  so  read  for  a  better  understanding  of  the  situation. 

On  January  30,  1914,  the  State's  Attorney  of  La 
Salle  county,  on  relation  of  Mary  Hegeler  Carus,  ob- 
tamed  leave  to  file  and  filed  in  the  Circuit  Court  of  that 
county  an  information  in  the  nature  of  quo  warranto 
against  F.  W.  Matthiessen,  the  appellee,  to  contest 
his  right  to  the  office  of  director  of  the  Matthiessen 
&  Hegeler  Zinc  Company,  an  Illinois  corporation, 
with  its  principal  office  in  I^a  Salle,  Illinois.  Appellee 
pleaded  title  to  the   office  under  an  election  of  the 
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stockholders  of  the  corporation  at  a  meeting  held  De- 
cember 18,  1913.  It  was  stipulated  that  any  evi- 
dence might  be  introduced  on  the  trial  that  would 
have  been  admissible  under  proper  pleadings;  but 
counsel  agree  here  that  the  question  presented  by  the 
record  is,  whether  the  meeting  of  the  stockholders  of 
December  18,  1913,  was  a  valid,  legal  meeting.  Ap- 
pellant claims  that  the  action  of  the  stockholders  at 
that  meeting  was  of  no  effect  because  notice  of  the 
meeting,  required  by  law,  was  not  given.  Appellee 
claims  that  there  was  sufficient  notice  of  the  meeting, 
and  if  not,  that  all  stockholders  were  present  at  the 
time  and  place,  and  therefore  it  is  immaterial  whether 
the  required  notice  was  given  or  not.  The  case  was 
tried  by  the  court  without  a  jury,  resulting  in  a  judg- 
ment for  the  respondent,  from  which  this  appeal  is 
prosecuted. 

The  question  is  to  be  decided  from  a  consideration 
of  what  was  said  and  done  at  the  office  of  the  com- 
pany on  December  18,  1913,  and  there  is  little  conflict 
in  the  evidence  ^bout  that.  It  is  a  question  of  what 
was  fairly  understood,  or  ought  to  have  been  under- 
stood, by  the  parties  there  present  in  the  light  of  the 
history  of  the  corporation  and  its  methods  of  electing 
its  officers,  and  other  existing  conditions  with  which  all 
present  were  familiar,  and  which  must  be  here  men- 
tioned for  a  better  understanding  and  interpretation 
of  what  there  occurred. 

The  corporation  was  organized  in  1871  under  a  Gen- 
eral Act  of  the  Legislature  of  1857,  with  a  capital 
stock  of  $426,000,  divided  into  426  shares  of  the  par 
value  of  $1,000  each.  The  act  required  that  the  cor- 
poration should  be  managed  by  a  board  of  not  less 
than  three  nor  more  than  seven  directors,  who  shall 
be  stockholders  therein,  and  who  shall  be  annually 
elected  by  the  stockholders  to  serve  for  one  year,  and 
until  their  successors  shall  have  been  elected.  The 
charter  provides  four  as  the  number  of  directors.  The 
statute  further  provides : 
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'*  Section  6.  An  annual  election  of  directors  shall 
be  held  at  such  time  and  place  as  the  board  may  desig- 
nate, and  a  written  or  printed  notice  of  such  election 
shall  be  given  to  each  stockholder  personally  or  sent 
to  him  through  the  postoffice  at  least  fifteen  days  be- 
fore the  day  of  election,  and  the  election  shall  be  made 
by  such  of  the  stockholders  as  shall  attend  for  that 
purpose,  either  in  person  or  by  proxy.  •  •  *.  Each 
stockholder  shall  be  entitled  to  one  vote  for  each  share 
of  stock  held  by  him,  and  those  persons  receiving  the 
greatest  number  of  votes  shall  be  directors.  If  from 
any  cause  the  annual  election  of  directors  be  not  made 
on  the  day  fixed  for  that  purpose,  it  may  be  held  on 
any  day  thereafter  designated  by  the  board  or  by  any 
three  stockholders,  of  the  time  and  place  of  which  the 
like  notice  shall  be  given  to  the  stockholders  as  in  the 
case  of  a  regular  election." 

Three  sections  of  the  by-laws  of  the  company  were 
as  follows: 

*' Section  1.  Meeting  of  Stockholders.  The  annual 
meeting  of  the  stockholders  of  said  company  for  the 
election  of  a  board  of  four  directors  and  the  transac- 
tion of  such  other  business  as  may  be  necessary  for 
the  welfare  of  the  company,  shall  be  held  at  the  oflSce 
of  the  company  in  the  city  of  La  Salle,  La  Salle 
county,  Llinois,  on  the  18th  day  of  December  of  each 
year,  excepting  when  that  day  shall  fall  on  a  Sunday, 
and  in  such  case  on  the  succeeding  Monday. 

''Section  2.  Special  Meetings  of  Stockholders. 
Special  meetings  of  the  stockholders  may  be  called  by 
Ihree  stockholders,  as  provided  for  in  Section  6  of 
the  Additional  Act  for  the  Incorporation  of  Manu- 
facturing Companies,  of  the  Laws  of  1857,  under  which 
this  company  is  organized,  or  by  the  president,  as  pro- 
vided for  in  Article  V,  Section  1  of  these  by-laws. 

''Section  3.  Election  of  Directors.  The  annual 
election  of  directors  of  said  company  shall  be  held 
at  the  office  of  said  company  in  La  Salle,  Illinois,  on 
the  18th  day  of  December  in  each  year,  except  in 
years  when  said  day  shall  fall  on  Sunday  and  then  on 
the  succeeding  Monday.    That  in  cage  of  the  failure 
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for  any  reason  to  hold  such  election  on  either  of  the 
days  above  named,  then  such  election  shall  be  held  at 
an  adjourned  meeting  of  the  stockholders  or  a  meeting 
called  for  such  purpose,  as  soon  thereafter  as  prac- 
ticable. ' ' 

It  will  be  observed  that  the  by-laws  fix  the  place  and 
the  day  but  not  the  hour  of  the  stockholders'  meeting 
for  the  election  of  directors.  On  the  date  of  the  meet- 
ing in  question,  December  18,  1913,  the  entire  board  of 
four  directors  was  to  be  elected.  The  corporation  was 
virtually  an  equal  partnership  between  F.  W.  Matthies- 
sen  and  Edward  C.  Hegeler  from  its  organization  to 
the  death  of  Mr.  Hegeler  in  1910,  each  party  control- 
ling one-half  the  stock,  which  he  kept  in  his  own  name 
on  the  books  of  the  company,  except  a  few  shares 
transferred  to  members  of  his  family  or  some  one  in 
his  confidence  and  under  his  control.  It  had  for  many 
years  been  the  general  practice  of  the  stockholders 
to  meet  at  the  office  of  the  company  at  about  10  a.  m. 
on  December  18th  and  discuss  the  affairs  of  the  cor- 
poration, and  when  all  were  present  and  ready  to  act 
to  call  the  meeting  to  order  and  proceed  to  make  a  for- 
mal record  of  the  election  of  directors.  The  eight 
annual  meetings  last  prior  to  the  one  in  question  are 
shown  by  the  records  thereof  to  have  been  organized, 
two  at  10  a.  m,,  four  at  10:30  a.  m.,  and  the  others 
between  the  hours  of  10  and  10:30  a.  m.  While  the 
meetings  had  generally  been  held  at  the  office  of  the 
company,  they  had  sometimes  been  held  at  the  home  of 
Mr.  Matthiessen  and  sometimes  at  the  home  of  Mr. 
Hegeler,  and  sometimes  had  been  entirely  omitted. 
There  had  been  no  need  of  notice  to  the  stockholders 
of  such  meetings,  and  none  had  been  given.  No  meet- 
ing had  been  held  against  the  protest  of  any  stock- 
holder so  far  as  appears,  and  the  stockholders  were 
so  few  in  number  that  it  was  entirely  practicable  to 
arrange  the  time  and  place  of  meeting  to  suit  the 
convenience  of  all.    The  custom  to  so  do  is  quite  as 
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apparent  from  the  record  as  is  the  custom  to  hold  the 
meeting  at  about  10  a.  m.  of  December  18th.   . 

At  the  time  in  question,  December  18,  1913,  the  reg- 
istry of  the  corporation  showed  the  Hegeler  stock 
owned  by  Mary  Hegeler  C'arus,  trustee,  211  shares; 
Mary  Hegeler  Cams,  1  share;  C.  B,  Lihme,  1  share; 
and  the  Matthiessen  stock  by  F.  W.  Matthiessen,  178 
shares;  George  P.  Blow,  3  shares;  Adele  M.  Blow,  10 
shares;  F.  W.  Matthiessen,  Jr.,  10  shares;  Eda  Mat- 
thiessen, 10  shares ;  Dr.  Philip  S.  Chancellor,  2  shares, 
—being  an  exactly  even  number  of  shares  in  the  two 
families,  as  there  had  always  been  since  the  formation 
of  the  corporation.  Each  family  was  then  and  always 
had  been  represented  by  an  equal  number  of  directors 
and  managing  oflScers.  The  statute  under  which  the 
corporation  was  formed  requires  that  a  director  be 
a  stockholder,  therefore  there  were  only  two  persons 
representing  the  Hegeler  interest  qualified  to  act  as 
directors,  while  there  were  six  persons  representing  the 
Matthiessen  interest  eligible.  The  one  share  of  stock 
held  by  Lihme  was  apparently  so  held  for  the  purpose 
of  qualifying  him  to  act  as  one  of  the  two  directors  to 
which  the  Hegeler  interest  was  entitled  to  preserve 
the  balance  of  power.  He  was  a  son-in-law  of  Edward 
C.  Hegeler,  deceased.  It  had  been  from  the  beginning 
the  intent  and  purpose  of  the  owners  of  the  corpora- 
tion that  it  should  be  and  remain  during  the  life  of 
the  corporation  strictly  a  family  affair,  not  only  in 
the  equal  ownership  of  stock,  but  also  in  the  manage- 
ment of  the  business.  Lihme  had  been  acting  as  di- 
rector two  or  three  years  prior  to  this  meeting  of 
December  18,  1913.  On  the  morning  of  the  meeting, 
or  the  evening  before,  it  is  not  clear  which,  he  was 
served  with  a  summons  in  a  quo  warranto  proceeding, 
brought  on  the  relation  of  F.  W.  Matthiessen  and 
others  representing  that  interest,  to  contest  his  right 
to  hold  the  oflfice  of  director,  the  charge  in  the  petition 
for  leave  to  file  the  information  being  that  he  was 
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not  a  stockholder  in  the  corporation  and  therefore 
not  qualified  to  act  as  director. 

There  had  been  no  notice  given  of  a  stockholders' 
meeting  to  be  held  on  December  18,  1913,  but  at  10 
a.  m.,  Mary  Hegeler  Cams,  who  was  a  director  in  the 
company,  and  C.  B.  Lihme  went  to  the  office  of  the 
corporation  and  found  there  F.  W.  Matthiessen,  his 
son,  F.  W.  Matthiessen,  Jr.,  his  son-in-law,  George 
P.  Blow,  and  M.  F.  Gallagher,  a  lawyer  from  Chicago, 
who  appeared  as  attorney  in  the  quo  warranto  pro- 
ceeding against  Lihme,  and  who  held  proxies  from  the 
other  three  Matthiessen  stockholders.  Mrs.  Cams  sat 
down  and  said  nothing.  Lihme  had  sent  for  an  attor- 
ney who  was  delayed  and  had  not  reached  them. 
Lihme  was  not  a  lawyer  and  evidently  did  not  under- 
stand the  situation  further  than  to  know  that  his  own- 
ership of  the  one  share  of  stock  was  in  question,  and 
to  believe  if  he  did  not  own  it  he  could  not  vote  it, 
which  would  leave  the  Matthiessen  interest  in  the  ma- 
jority, and  if  he  was  not  a  stockholder  he  could  not  act 
as  director,  which  would  necessarily  place  three  of  the 
four  directors  in  the  Matthiessen  family.  He  knew 
there  was  to  be  a  conflict  between  the  two  interests 
that  had  so  many  years  dwelt  in  harmony,  and  if  a 
meeting  was  held  at  that  time  and  place,  he  and  Mrs. 
Cams  without  the  opportunity  to  consult  counsel  were 
not  fitted  to  cope  with  the  Matthiessen  interest  repre- 
sented by  counsel.  The  witnesses  all  agree  that  he 
was  much  excited  and  at  once  appealed  to  all  pres- 
ent, and  particularly  to  F.  W,  Matthiessen,  to  post- 
pone the  meeting  and  do  nothing  at  that  time.  He 
used  various  expressions  among  them  asking  that '  the 
meeting  be  adjourned  until  after  the  day  of  the  return 
of  the  summons  in  the  quo  warranto  proceedings.  He 
was  promptly  informed  that  the  meeting  could  not  ad- 
journ without  organizing,  and  while  he  was  still  pro- 
testing that  nothing  should  be  done,  a  motion  was  put 
that  F.  W.  Matthiessen  act  as  chairmani  and  another 
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motion  that  Mrs.  Oarus  act  as  secretary  of  the  meet- 
ing, hoth  of  which  motions  were  declared  carried. 
Neither  Mrs.  Cams  nor  Lihme  voted,  and  they  say 
Mrs.  Cams  was  not  declared  elected  secretary  while 
they  were  in  the  room.  Lihme  was  all  the  time  dis- 
regarding the  fact  that  they  were  organizing  a  meet- 
ing and  so  strennonsly  insisting  that  nothing  be  done 
that  he  was  declared  out  of  order,  and  left  the  room, 
stating  that  there  would  be  no  quorum  in  the  absence 
of  himself  and  Mrs.  Cams  and  therefore  no  business 
could  be  transacted.  Mrs.  Cams  left  the  room  with 
hiuL  The  meeting  proceeded  to  ballot  for  directors, 
and  by  the  unanimous  vote  of  the  stockholders  remain- 
ing in  the  room  declared  three  of  the  Matthiessen  fam- 
ily and  Mrs.  Cams  elected  directors  for  the  ensuing 
year,  and  it  is  this  action  of  that  meeting  upon  which 
appellee  relies  to  sustain  his  title  to  the  office. 

Mr.  lihme  was  mistaken  in  supposing  that  one-half 
of  the  stock  of  the  corporation  represented  by  the 
Matthiessen  interest  did  not  constitute  a  quorum,  and 
bis  statement  in  that  regard  is  only  important  as  show- 
ing that  at  last,  as  well  as  at  first,  and  at  all  times  he 
was  vigorously  protesting  that  there  should  be  no 
meeting  of  the  stockholders  for  the  transaction  of  any 
business  at  that  time  and  place.  Mrs.  Cams  said  and 
did  nothing  whatever  indicating  her  desires  in  the 
matter,  except  to  leave  the  room  on  Lihme 's  statement 
that  in  that  way  they  could  prevent  any  action  at  that 
time. 

In  the  absence  of  the  notice  required  by  statute,  or 
something  equivalent  to  or  dispensing  with  that  notice, 
the  respondent  obtained  no  right  of  title  to  the  office  by 
the  action  of  the  stockholders  voting  at  that  meeting. 
This  court  said,  speaking  of  the  question  of  notice  and 
of  a  statute  the  same  as  or  similar  to  the  one  in  question. 
here,  in  Charter  Oas  Engine  Co.  v.  Charter,  47  111. 
App.  36,  on  page  53:  **It  (the  meeting)  could  not  be 
legally  held  until  after  notice  of  the  time  and  place  had 
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been  given  in  an  authentic  and  legal  mode,  unless  all 
stockholders  were  present  and  consenting  in  person  or 
by  proxy."  And  further  said  on  page  54:  **A  by- 
law like  the  one  in  question  is  still  insufficient  (as  no- 
tice), because  no  place  or  hour  is  named,"  and  cited 
with  approval  San  Buenaventura  Commercial  Min. 
&  Mfg.  Co.  V.  Vassault,  50  Cal.  534,  holding  that  it  is 
not  sufficient  as  notice  that  a  by-law  names  a  day  upon 
which  an  annual  meeting  is  to  be  held.  We  see  no  rea- 
son to  doubt  the  law  as  stated  by  this  court  in  that  case. 
It  is  said  in  10  Cyc.  326 : 

''Where  such  a  notice  is  required,  by  the  terms  of 
the  governing  statute  *  *  *  unless  it  is  explicitly 
given  in  respect  of  day,  hour,  and  place,  the  meeting 
cannot  be  legally  held,  unless  the  shareholders  are  all 
present  and  consenting,  whether  in  person  or  by 
proxy;  and  the  fact  that  the  by-laws  fix  the  day  upon 
which  such  a  meeting  shall  be  held  is  not  a  sufficient 
notice  of  the  time  and  place  *  *  *.  If  a  single  mem- 
ber, having  the  right  to  be  present  and  vote,  is  not 
notified  in  the  prescribed  manner,  and  is  absent  or  re- 
fuses to  consent  to  the  proceedings  held  at  the  meet- 
ing, its  proceedings  will  be  illegal  and  void,  unless  the 
charter  or  governing  statute  otherwise  provides." 

The  following  authorities  also  support  the  above 
propositions  of  law:  Purdy's  Beach  on  Corporations, 
sec.  665,  page  978;  Cook  on  Corporations,  (6th  Ed.) 
sec.  594,  page  1618;  26  Am.  and  Eng.  Encyc.  of  Law, 
page  992;  Thompson  v.  Williams,  76  Cal.  153;  State 
V.  Pettineli,  10  Nev.  141. 

While  it  is  true  that  an  election  had  at  a  meeting 
irregularly  assembled  may  be  valid  if  all  stockholders 
attend  and  act  or  assent  (10  Cyc.  323),  we  are  of  the 
opinion  that  the  mere  physical  presence  of  all  stock- 
holders at  the  time  and  place  is  not  sufficient  to  vali- 
date the  meeting. 

The  notice  seems  to  be  a  substantial  requirement  of 
law,  not  to  be  waived  by  the  fact  that  all  stockholders 
knew  in  some  other  way  than  the  one  prescribed  of 
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the  time  and  place  of  the  meeting.  The  place  is  no 
more  important  than  the  time.  If  all  the  stockholders 
are  present  and  consent,  they  may  hold  a  meeting  at 
some  other  place  than  that  required  by  the  gov- 
erning by-law,  as  was  done  by  this  corporation  in 
holding  meetings  at  the  homes  of  Mr.  Hegeler  and  Mr. 
Matthiessen,  before  mentioned ;  but  it  could  hardly  be 
argaed  that  the  other  stockholders  could  have  as- 
sembled at  either  of  these  homes  and  held  a  meeting 
there  against  the  protest  of  either  of  these  men,  and 
that  the  meeting  would  be  valid  merely  because  he 
was  physically  present. 

The  question  is  whether  there  was  such  a  presence 
and  assent  of  the  stockholders  representing  the  half 
interest  that  we  have  called  the  Hegeler  interest,  as 
to  bring  the  case  within  the  rule  that  proceedings  at 
a  meeting  irregularly  assembled  are  valid  if  all  stock- 
holders attend  and  act  or  consent.  Mrs.  Carus  did 
nothing  and  said  nothing;  she  represented  one-half 
the  stock  in  the  corporation  excepting  the  one  share 
that  stood  on  the  books  in  the  name  of  Mr.  Lihme, 
but  was  not  owned  or  legally  held  by  him  if  the  Mat- 
thiessen claim  in  the  suit  then  pending  should  be  sus- 
tained by  the  courts.  We  do  not  see  any  ground  for 
holding  that  she  assented  to  or  acted  at  the  meeting. 
If  she  be  said  to  acquiesce  by  her  silence  and  by  leaving 
the  room,  to  what  Mr.  Lihme  said,  that  was  all  to  the 
end  that  no  meeting  should  be  held  at  that  time  and 
place.  It  matters  little  what  language  he  used, — that 
is,  his  language  in  the  state  of  excitement  he  was  in 
would  not  naturally  be  understood  in  any  technical 
sense  by  the  parties  there  present, — they  knew  that 
so  far  from  consenting  to  a  meeting,  he  was  fran- 
tically, and  they  say  violently,  objecting  to  one  at  that 
time  and  place.  He  had  not  consulted  counsel  and 
did  not  know  whether  he  was  a  stockholder  or  not. 
He  no  doubt  knew  the  facts  concerning  his  holding 
the  one  share  of  stock,  and  knew  that  the  Matthiessen 
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interest  represented  by  the  lawyer  there  present 
claimed  that  under  those  facts  he  was  not  a  stock- 
holder. He  had  the  best  of  reasons  for  not  assenting 
to  a  meeting  and  the  election  of  directors  until  the 
question  could  be  determined,  or  at  least  until  he  could 
be  advised  in  the  matter,  and  he  left  no  doubt  aa  to 
his  attitude  on  the  question.  If  he  owned  the  one 
share  of  stock  he  should  not  be  held  to  be  present  at 
the  meeting  either  acting  or  assenting;  if  he  did  not 
own  it  we  do  not  see  how  his  presence  and  whatever 
he  said  or  did  could  be  construed  as  the  presence 
and  assent  of  the  person,  whoever  it  might  be,  that  did 
own  it. 

There  are  cases  in  which  language,  read  detached 
from  the  statement  of  facts  under  -consideration,  might 
support  the  contention  that  the  mere  physical  pres- 
ence of  all  stockholders  at  the  time  and  place  in  ques- 
tion would  validate  a  meeting  irregularly  assembled 
and  otherwise  void  for  want  of  notice;  but  they  are 
cases  in  which  there  was  an  attendance  of  all  stock- 
holders at  a  meeting,  not  merely  at  a  place  where  a 
meeting  was  held.  The  rule  announced  by  the  text- 
writers  and  courts  is  usually,  in  substance,  as  stated 
in  J.  W.  Butler  Paper  Co.  v.  Cleveland,  220  111.  128, 
where  the  court  says  on  page  133 :  *  *  It  has  been  uni- 
formly held  that  it  is  immaterial  whether  or  not  such 
notice  has  been  given  in  the  manner  pointed  out  by 
the  statute,  if  the  persons  entitled  to  such  notice  ac- 
tually attend  the  meeting  and  participate  in  the  busi- 
ness there  transacted. ' '  No  case  is  dted  and  we  know 
of  none  where  the  presence  of  a  stockholder  at  the 
place  of  a  meeting,  taking  no  part  in  the  meeting,  pro- 
testing that  no  business  should  be  transacted,  is  held 
to  be  a  waiver  by  him  of  notice  required  by  law,  or 
to  estop  him  from  questioning  the  validity  of  aists 
there  performed. 

Mrs.  Cams  before  learning  of  the  attack  on  the 
right  of  Mr.  Lihme  to  serve  as  director  probably  ex- 
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pected  there  would  be  a  meeting  of  the  stockholders  at 
the  o£Gice  of  the  company  on  that  day  soon  after  10 
a.  m.,  and  probably  intended  to  agree  to  and  act  in 
that  meeting;  but  there  was  nothing  in  the  history 
of  the  corporation  that  would  even  suggest  to  her  that 
she  should  or  could  force  a  meeting  and  election  of 
directors  at  that  time  and  place  if  for  gome  reason, 
like  the  sudden  sickness  or  death  of  one  of  the  Mat- 
thiessen  stockholders,  or  for  any  other  reason,  people 
representing  that  stock  were  unable  or  unwilling  to 
attend  and  vote  it  at  the  meeting.  Appellee  argues 
that  the  usage  and  custom  of  the  stockholders  to  as- 
semble at  that  time  without  notice  should  be  held  bind- 
ing on  them,  dispensing  with  notice.  Sometimes  usages 
and  customs  become  binding.  What  has  been  done  for 
so  long  a  time  that  it  has  become  a  custom  may  indi- 
cate what  should  and  must  be  done.  As  we  have 
before  seen,  there  was  no  long-established,  uniform,  un- 
interrupted custom  to  hold  the  stockholders'  meeting 
at  this  time  and  place,  but  there  was  a  long-established 
uninterrupted  custom  not  to  hold  the  stockholders' 
meeting  without  the  presence  and  assent  of  all  stock- 
holders. 

It  is  argued  that  Mr.  Lihme  and  Mrs.  Cams  did  not 
object  that  there  was  no  notice,  and  therefore  that  the 
relator,  Mrs.  Cams,  is  estopped  to  raise  that  question. 
We  do  not  see  the  force  of  that  suggestion.  The  meet- 
ing required  the  assent  of  every  stockholder.  Any 
stockholder  had  the  right  to  stay  away  for  a  good  or 
bad  reason,  or  no  reason  at  all,  and  thus  prevent  a 
valid  meeting.  We  are  of  the  opinion  that  the  conduct 
of  Mrs.  Cams  was  equivalent  to  staying  away  from 
the  meeting.  She  was  a  director  in  the  corporation 
and  could  if  she  chose  stay  in  its  office  through  an  en- 
tire meeting  without  attending  that  meeting.  Neither 
she  nor  Mr.  lihme  recognized  a  meeting  by  making 
any  motion  or  voting  on  any  motion.  Mr.  Lihme 's  re- 
quest that  the  meeting  adjourn  was  not  addressed  to 
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the  chairman  of  the  meeting,  as  chairman,  but  was  an 
appeal  to  Mr.  Matthiessen,  who  controlled  one-half  the 
stock  in  the  corporation.  The  facts  do  not  bring  the 
case  within  the  rule  that  a  shareholder  cannot  attend 
and  act  in  part  of  the  proceedings  of  a  stockholders' 
meeting  and  afterwards  object,  or  even  at  the  meet- 
ing object,  that  other  business  should  not  be  transacted 
because  the  meeting  is  irregularly  assembled.  Coun- 
sel say  if  the  stockholders  present  had  acceded  to 
Mr.  Lihme's  request  and  all  voted  to  adjourn  the 
meeting,  there  can  be  no  doubt  that  their  action  would 
have  been  legal ;  this  is  probably  true,  if  Lihme  owned 
the  share  of  stock  that  stood  in  his  name,  and  had  the 
right  to  vote  it,  because  all  stockholders  would  have 
been  present  and  acting  at  the  meeting;  but  no  mo- 
tion to  adjourn  was  made  in  or  acted  on,  by  the  meet- 
ing, and  even  had  Mr.  Lihme  made  such  a  motion  we 
do  not  see  how  that  could  estop  the  relator,  Mrs. 
Cams,  representipg  one-half  the  stock,  less  one  share, 
from  showing  that  she  did  not  consent  to,  act  in,  or 
even  attend  a  meeting  held  at  that  time  and  place. 

For  the  reasons  above  stated  we  are  of  the  opinion 
that  the  judgment  should  be  reversed,  and  as  there  is 
no  claim  of  right  or  authority  of  appellee  to  hold 
the  office  of  director,  other  than  the  action  of  the  meet- 
ing in  question,  final  judgment  of  ouster  is  directed  to 
be  entered  by  the  clerk  of  this  court. 

Reversed. 
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The  People  of  the  State  of  Illinois  ex  rel.  F.  W.  Mat- 
thlessen  et  al.^  Appellants^  y.  C.  B.  Lllime^  Appel- 
lee. 

Gen.  No.  6,064. 

L  Quo  WABBANTO,  §  31* — tohen  staters  attorney  party  to.  The 
state's  attorney  held  a  party  to  petition  for  leave  to  file  an  Informa- 
tion in  the  nature  of  quo  warranto  to  inquire  Into  the  right  of  a 
person  to  hold  the  office  of  director  of  a  corporation. 

2.  Estoppel,  §  51* — when  stockholder  estopped  from  question- 
ing election  of  director.  Officers  and  stockholders  of  a  corporation 
held  not  estopped,  by  acquiescing  for  several  years  in  the  election 
of  a  person  as  a  director,  from  questioning  his  right  to  hold  the 
office  because  he  was  not  a  stockholder,  where  they  did  not  know 
of  his  disquallflcatlon  until  shortly  before  beginning  a  quo  warranto 
proceeding  to  determine  his  right  to  hold  such  office. 

3.  Corporations,  §  250* — when  trustee  may  transfer  stock  to 
qualify  person  as  director,  A  testamentary  trustee  may  transfer 
a  share  of  stock  to  a  third  person  in  order  to  qualify  him  as  a  di- 
rector, where  the  former  was  empowered  by  will  to  do  so,  although 
done  under  an  agreement  that  the  latter  should  have  no  beneficial 
interest  in  the  stock,  and  after  it  was  recorded  in  his  name  on  the 
books  of  the  company  he  indorsed  It  in  blank  and  returned  it  to 
the  trustee. 

4.  Corporations,  §  426* — when  contract  to  employ  as  director 
is  valid,  A  contract  between  a  trustee  who  represented  one-half  of 
the  stock  of  a  corporation  with  a  person  to  whom  he  transferred 
one  share  of  stock  In  order  to  qualify  him  as  a  director,  that  he 
should  hold  the  office  for  a  term  of  years  at  an  agreed  compensa- 
tion, held  not  against  public  policy,  where  all  of  the  stock  was  con- 
trolled by  two  families. 

5.  Corporations,  §  250* — when  person  holding  only  legal  title 
to  stock  may  he  director,  A  person  to  whom  a  share  of  stock  is 
transferred  solely  to  qualify  him  for  the  office,  and  who  has  no 
beneficial  interest  In  the  stock,  may  be  elected  a  director  of  a  cor- 
poration under  a  statute  merely  providing  that  stockholders  may 
be  directors. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  April  15,  1915. 

*See  nilnol*  Notes  Dlsesi,  YoU.  XI  to  XY,  and  Cumulative  Qnanenj*  Mune 
tovie  and  lectlon  munber. 
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George  Wiley  and  M.  F.  Gallagher,  for  appellants. 

Montgomery,  Hart,  Smith  &  Steere,  for  appellee; 
Charles  S.  Cutting,  N.  H.  Pbitchard  and  J.  D.  Dick- 
erson,  of  counsel. 

Mr.  Presiding  Justice  Carnes  delivered  the  opinion 
of  the  court. 

The  appeal  is  from  a  judgment  for  the  respondent 
on  a  trial  by  the  court  without  a  jury  on  an  informa- 
tion in  the  nature/  of  a  quo  warranto  calling  upon  C. 
B.  Lihme,  the  appellee,  to  show  his  qualification  to 
serve  as  a  director  of  the  Matthiessen  &  Hegeler  Zinc 
Company.  The  Illinois  Statute  of  1857,  under  which 
the  corporation  was  organized,  provides  in  section  4 
that  the  affairs  of  the  company  shall  be  managed  by  a 
board  of  not  less  than  three  nor  more  than  seven 
directors,  to  be  elected  annually  by  the  stockholders, 
who  shall  be  stockholders  therein.  The  charter  of  the 
corporation  provides  for  four  directors,  and  the  by- 
laws fix  December  18th  as  the  date  of  the  annual 
election.  The  qualification  of  appellee  is  attacked  on 
the  ground  that  he  was  not  at  the  time  of  his  election, 
December  18,  1912,  a  stockholder  of  the  corporation. 
It  is  the  same  corporation  and  many  facts  are  in- 
volved that  were  under  consideration  in  our  opinion 
filed  herewith  in  People  ex  rel.  Cams  v.  Matthiessen, 
Gen.  No.  6061,  ante,  p.  328. 

The  petition  for  leave  to  file  the  information  was 
filed  December  17,  1913,  by  F.  W.  Matthiessen,  George 
P.  Blow  and  F.  W.  Matthiessen,  Jr.,  stockholders  of 
the  corporation,  by  their  attorney,  M.  F.  Gallagher; 
but  leave  was  obtained  on  the  motion  of  the.  State's 
Attorney,  George  S.  Wiley,  and  the  information  filed 
by  him.  Appellee  pleaded  that  he  was  a  stockholder 
of  the  corporation,  elected  to  the  office  by  the  unani- 
mous vote  of  the  stockholders,  with  other  appropriate 
averments,  as  his  warrant  to  hold  the  office.    The  par- 
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ties  stipulated  that  either  party  might  introduce  on 
the  trial  such  evidence  as  might  be  introduced  on  the 
merits  of  the  case,  if  both  parties  had  well  pleaded  the 
conditions  as  they  understood  them,  without  refer- 
ence to  any  technical  questions  of  pleading. 

There  was  a  stipulation  of  facts  reciting:  That  the 
corporation  was  organized  in  1871  under  the  Illinois 
Act  of  1857,  with  capital  stock  of  $426,000  divided  into 
426  shares,  charter  fifty  years;  that  the  stock  has  at 
all  times  been  equally  divided  between  E.  C.  Hegeler 
and  members  of  his  family  on  the  one  part,  and  F. 
W.  Matthiessen  and  members  of  his  family  on  the 
other  part;  that  on  December  17,  1913,  the  date  the 
information  was  filed;  the  company's  books  showed 
the  following  stockholders:  Mary  Hegeler  Carus, 
daughter  of  E.  C.  Hegeler,  1  share;  Mary  Hegeler 
Carus,  trustee,  211  shares ;  C.  B.  Lihme,  son-in-law  of 
E.  C  Hegeler,  1  share ;  F.  W.  Matthiessen,  178  shares ; 
George  P.  Blow,  son-in-law  of  F.  W.  Matthiessen,  3 
shares;  Eda  Matthiessen,  daughter  of  F.  W.  Mat- 
thiessen, 10  shares;  Dr.  Philip  S.  Chancellor,  son-in- 
law  of  F.  W.  Matthiessen,  2  shares;  Adele  M.  Blow, 
danghter  of  F.  W.  Matthiessen,  10  shares ;  F.  W.  Mat- 
thiessen, Jr.,  son  of  F.  W.  Matthiessen,  10  shares; 
that  E.  C.  Hegeler  died  June,  1910,  and  by  will  left 
all  his  stock  in  the  company,  consisting  of  211  shares, 
to  Mary  Hegeler  Carus,  his  daughter,  as  trustee  for 
his  seven  children  (naming  them) ;  that  under  the  will 
said  capital  stock  of  the  testator  was  given  to  his 
daughter,  Mary  Hegeler  Carus,  as  trustee,  and  to  her 
successors  in  trust,  with  provisions  that  she  should 
cause  said  shares  to  be  transferred  to  her  and  stand 
in  her  name  as  trustee  upon  the  books  of  the  company, 
and  should  have  the  power  and  authority  **to  transfer 
one  or  two  shares,  as  may  be  necessary,  to  herself,  as 
an  individual,  or  to  one  or  two  other  persons  to  enable 
such  other  person  or  persons  to  act  as  directors  or 
director  in  said  company ;"' that  said  trustee  should 
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hold  and  control  said  shares  until  the  expiration  of 
the  charter,  and  then  convert  them  into  cash  and  dis- 
tribute it  in  equal  parts  among  said  children;  that 
she  should  collect  all  dividends  and  pay  herself  as 
compensation  ten  per  cent,  of  the  amount  of  such  divi- 
dends, such  additional  sums  as  she  may  find  neces- 
sary to  some  suitable  person  selected  by  her  to  act 
as  a  director,  and  such  additional  sum  as  she  may 
find  necessary  to  pay  for  legal  advice,  and  the  re- 
mainder of  such  dividends  to  be  distributed  among 
said  children;  and  the  declaration:  "That  my  inten- 
tion and  aim  in  placing  all  of  said  shares  of  stock  in 
the  hands  of  a  trustee  as  above,  is  that  all  of  said 
shares  shall  be  voted  and  controlled  as  a  unit  for  the 
protection  of  the  interest  in  said  company  represented 
by  said  shares."  The  stipulation  further  recites; 
That  the  share  now  held  by  Mrs.  Cams  individually 
was  transferred  by  her  from  the  212  shares  given  to 
her  in  trust ;  the  share  in  Mr.  Lihme  's  name  was  trans- 
ferred to  him  by  Mary  Hegeler  Cams  on  December 
17,  1910,  and  was  a  share  which  she  individually  held 
during  the  lifetime  of  her  father,  and  at  the  time  of 
his  death ;  that  Mrs.  Cams  was  paid  for  this  share  as 
follows :  There  was  some  controversy  as  to  the  terms 
of  the  Hegeler  will,  and  Mrs.  Cams,  the  executrix, 
relinquished  to  the  other  children  certain  rights  given 
to  her  by  the  will,  and  it  was  agreed  on  October  12, 
1910,  that  she  should  transfer  to  herself,  as  trustee, 
the  one  share  of  stock  standing  in  her  name  individu- 
ally. Instead  of  transferring  this  share  to  herself,  as 
trustee,  she  assigned  it  to  0.  B.  Lihme,  to  whom  a 
new  certificate  was  issued  December  17,  1910.  It  fur- 
ther appears,  that  four  days  thereafter,  Lihme  signed 
an  instrument  reciting  that  the  share  of  stock  was 
transferred  to  him  for  the  purpose  of  qualifying  him 
as  director  of  the  company,  and  is  not  held  by  him 
under  any  claim  of  ownership  and  is  not  to  be  con- 
strued as  any  part  of  his  private  estate,  but  that  he 
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holds  the  same  merely  for  the  purpose  of  qualifying 
him  as  a  director  in  the  company,  and  that  said  share 
of  stock  is  a  part  of  and  belongs  to  the  213  shares  of 
stock  held  in  trust  under  the  agreement  dated  October 
12,  1910.  It  is  further  stipulated  that  the  stock  cer- 
tificate was  issued  to  Lihme  and  by  him  indorsed  in 
blank,  and  deposited  by  Mrs.  Carus  in  a  safety  deposit 
box  rented  by  all  of  the  heirs  of  E.  C.  Hegeler  and 
standing  in  the  joint  name  of  Mary  Hegeler  Carus 
and  Julius  W.  Hegeler.  Access  could  be  had  to  this 
box  only  by  the  joint  action  of  Mrs.  Carus  and  Julius 
W.  Hegeler.  In  this  box  were  kept  the  stock  certifi- 
cates covering  the  stock  held  by  Mrs.  Carus  as  trus- 
tee, the  instrument  signed  by  Lihme,  and  other  docu- 
ments belonging  to  all  of  the  heirs  of  E.  C.  Hegeler. 

It  is  further  recited  that  E.  C.  Hegeler  was  presi- 
dent of  the  company  from  its  organization  until  De- 
cember, 1903.  Mary  Hegeler  Carus  has  been  presi- 
dent since  December^  1903,  to  December  18,  1913.  A 
member  of  the  Matthiessen  family  has  been  secretary 
since  the  corporation's  organization.  Since  December 
18,  1903,  until  December  18,  1913,  George  P.  Blow  has 
been  secretary.  The  board  of  directors  during  the 
entire  life  of  the  corporation  until  December  18,  1913, 
has  been  elected  equally  from  the  two  interests.  The 
stipulation  sets  out  the  three  sections  of  the  by-laws 
quoted  in  People  ex  rel.  Carus  v.  Matthiessen,  Gen. 
No.  6061,  ante,  p.  328.  There  was  a  by-law  under 
which  the  management  of  the  affairs  of  the  company 
is  vested  in  the  president  and  secretary,  and  the  stipu- 
lation further  shows  that  at  the  December  meeting  of 
the  stockholders  in  1910,  C.  B.  Lihme  was  elected  as 
director,  and  again  at  the  annual  meeting  of  1911,  and 
again  at  the  meeting  of  1912,  each  time  by  the  unani- 
mous vote  of  all  the  stockholders  of  the  corporation, 
with  no  objection  made  to  the  qualification  of  Lihme 
as  a  stockholder  or  his  right  to  serve  as  a  director. 

The  stipulation  covers  the  facts  most  material  to 
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the  consideration  of  the  question  here  presented. 
There  was  some  evidence  introduced  in  which  it  ap- 
peared, in  addition  to  the  stipulated  facts  that  Mary 
Hegeler  Carus  as  trustee  had  contracted  in  writing 
with  appellee  for  his  services  as  director  of  the  corpo- 
ration for  the  term  of  seven  years  beginning  December 
18,  1912,  and  that  he  shoidd  have  as  compensation 
therefor  fifteen  per  cent,  of  the  net  profit  accruing 
to  the  Hegeler  stock,  that  he  had  received  dividends 
and  sent  them  to  Herman  Hegeler,  who  was  acting 
as  treasurer  of  the  seven  Hegeler  children;  that 
appellee  had  been  in  the  Zinc  business  for  nineteen 
years,  and  for  fifteen  years  had  resigned  and  con- 
structed furnaces  for  handling  zinc  ore;  that  he  was  a 
practical  zinc  man,  a  chemist,  and  not  ah  office  man. 

The  question  is  whether  appellee  under  those  facts 
is  a  stockholder  in  the  company.  He  was  not  at  the 
time  in  question  the  beneficial  owner  of  the  one  share 
of  stock  that  stood  in  his  name.  Whether  he  was  a 
trustee  and  as  such  trustee  a  stockholder  within  the 
meaning  of  the  statute  must  be  determined  from  the 
provisions  of  the  will  of  Edward  C.  Hegeler,  above 
recited,  and  the  subsequent  transactions  intended  to 
constitute  him  a  stockholder  and  qualify  him  to  hold 
the  office  of  director.  The  testator  provided  that  all 
his  stock  in  the  company  should  be  kept  together  and 
voted  as  a  unit  and  the  proceeds  distributed  by  his 
trustee  at  the  expiration  of  the  charter  of  the  com- 
pany in  1921,  fifty  years  from  its  date.  The  testator 
owned  half  the  stock  of  the  company  except  one  share 
owned  by  Mrs.  Carus.  His  interest  should  be  repre- 
sented by  two  directors  in  the  company.  After  his 
death,  his  daughter  Mrs.  Carus  would  be  the  only  per- 
son, outside  of  the  Matthiessen  family,  eligible  as  a 
stockholder  to  the  office  of  director.  The  testator  at- 
tempted by  his  will  to  provide  some  way  for  the  quali- 
fication of  another  person  to  act  as  director  represent- 
ing his  interest,  and  Mrs.  Carus,  his  trustee,  attempted 
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to  carry  out  that  provision  by  transferrins^  her  one 
share  of  stock  to  Mr.  Lihme  and  permitting  him  to 
hold  the  legal  title  to  it  with  the  privileges  of  a  stock- 
holder to  vote  the  stock  and  hold  office  in  the  corpora- 
tion and  the  liabilities  that  attach  to  that  position, 
and  she  sought  to  stimulate  him  to  that  effort  which 
a  personal  interest  engenders  by  making  the  amount 
of  his  compensation  dependent  upon  the  success  of 
the  business. 

Appellee  contends  that  the  trial  court  should  have 
dismissed  the  case  because  neither  the  State's  Attor- 
ney nor  the  Attorney  General  was  a  party  to  the  peti- 
tion for  leave  to  file  the  information.  The  record 
shows,  as  before  noted,  that  the  petition  was  filed  by 
the  relators,  but  that  leave  to  file  the  information  was 
obtained  on  the  motion  of  the  State's  Attorney.  This 
seems  a  sufficient  answer  to  the  contention  that  he 
was  not  a  party  to  that  part  of  the  proceeding  in 
which  leave  to  file  the  information  was  obtained. 

Appellee  urges  that  the  relators  are  estopped  to 
question  his  right  to  the  office  because  they  acquiesced 
in  his  election,  and  suggests  that  he  was  elected  director 
in  1910,  and  reelected  in  1911  and  1912,  by  the  unani- 
mous vote  of  the  stockholders,  and  that  the  relators 
in  this  proceeding  were  present  at  the  meeting  of 
1912,  and  voted  their  shares  of  stock  in  favor  of  his 
election,  and  that 'from  the  date  of  his  election  until 
the  filing  of  the  information  herein,  his  standing  as 
director  had  not  been  questioned  and  no  one  objected 
to  his  qualification.  Appellants  answer  that  it  does 
not  appear  that  the  relators  knew  before  they  filed  the 
petition  the  facts  as  to  appellee's  ownership  of  the 
share  of  stock  that  stood  in  his  name,  and  even  had 
they  known  the  facts,  no  defense  can  be  founded  on 
estoppel,  because  appellee  must  justify,  if  at  all,  by 
showing  a  good  title,  and  an  equitable  title  is  not  suffi- 
cient, and  call  our  attention  to  the  language  of  the 
court  in  People  v,  Croivley,  250  111.  282  (a  case  relied 


348  Appellate  Coitbts  of  Illinois. 


The  People  v.  Lihme,  193  111.  App.  341. 


on  by  appellee),  where  the  court  says  on  page  288, 
**that  eaqh  case  must  be  largely  decided  on  its  own 
special  and  particular  facts,"  and  argues  that  the 
facts  of  this  case  forbid  the  application  of  the  doc- 
trine of  estoppel.     The  court  also  said  on  the  same 

page: 

»  *' While  the  public  authorities  will  not  be  barred 
either  by  laches  or  the  acquiescence  of  individuals, 

*  *  *  still  this  court  has  frequently  held  that  un- 
reasonable delay  or  acquiescence  on  the  part  of  the 
persons  complaining,  •  *  *  ^m  justify  the  re- 
fusal of  the  court  to  proceed  to  judgment,  although  no 
statute  of  limitations  has  intervened.  {People  v. 
Lease,  248  111.  187;  People  v.  Schnepp,  179  id.  305; 
People  V.  Hanker,  197  id.  409 ;  People  v.  Anderson,  239 
id.  266;  People  v.  Hepler,  240  id.  196.)  The  rule  in 
quo  warranto  proceedings  is  the  same  as  it  is  in  cer- 
tiorari. The  remedy  in  either  case  is  not  a  matter  of 
absolute  right." 

The  case  was  before  the  Supreme  Court  again  and 
reported  in  260  111.  341i    The  court  said  on  page  342 : 

**It  is  manifest  that  the  interest  of  the  public  in  this 
proceeding  is  only  theoretical  and  that  the  substantial 
interest  is  entirely  the  private  interest  of  the  relators. 

*  *  *  The  remedy  by  an  information  in  the  nature 
of  a  quo  warranto  is  not  a  matter  of  absolute  right 
but  is  a  subject  for  the  exercise  of  sound  judicial  dis- 
cretion. The  court  should  take  into  consideration  all 
the  circumstances  of  the  case,  and  if  the  proceeding 
is  in  the  private  interest  of  the  relators,  only,  an  un- 
reasonable delay  or  acquiescence  on  their  part,  as  well 
as  considerations  of  public  interest  and  convenience 
and  the  consequences  of  a  judgment  of  ouster,  will 
justify  a  refusal  to  proceed  to  judgment.  People  v. 
Schnepp,  179  111.  305;  People  v.  Drainage  District,  193 
id.  428;  People  v.  Anderson,  239  id.  266;  People  v. 
Lea^e,  248  id.  187." 

A  consideration  of  all  the  circumstances  of  this  case 
furnishes  many  reasons  in  support  of  appellee's  claim 
of  estoppel.  There  are  equitable  reasons,  as  between 
the  real  parties  to  this  suit,  why  appellee  should  be 
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permitted  to  hold  the  office.  The  corporation  was  a 
family  affair,  practically  a  partnership  between  E.  C. 
Hegeler  and  the  relator,  F.  W.  Matthiessen,  until  the 
death  of  Mr.  Hegeler,  and  was  intended  by  them  to  so 
continue  between  their  families,  with  an  exactly  equal 
power  of  the  part  of  each  family  to  direct  and  control 
its  affairs.  There  is  no  substantial  difference,  so  far 
as  the  interest  of  the  corporation  is  concerned,  and 
the  interest  of  the  two  families  in  its  assets  and 
profits,  whether  the  son-in-law  of  either  party  acting 
as  director  owns  a  share  of  stock  or  not.  His  interest 
in  the  business  comes  from  his  relation  to  the  family 
for  which  he  is  acting  and  of  which  he  is  a  part,  and 
not,  in  the  case  of  such  small  holdings  of  stock  as  were 
permitted  in  the  families  of  the  two  partners,  from 
motives  of  personal  pecuniary  gain  from  dividends  on 
that  stock;  and  another  circumstance  of  this  case  is 
that  under  appellee's  contract  he  was  given  a  greater 
personal  interest  in  the  earnings  of  the  corporation 
than  that  of  a  small  stockholder.  And  there  was  a  delay 
in  filing  the  information  until  the  last  day  of  appel- 
lee's term  of  office,  making  it  obvious  that  the  pur- 
pose of  the  attack  was  not  to  oust  him  from  the  office 
to  which  he  was  elected  during  the  term  for  which  he 
was  elected.  We  doubt,  however,  the  powfer  of  a  court 
to  carry  equitable  principles  in  cases  of  this  kind  to 
the  extent  required  to  estop  the  relators  from  ques- 
tioning tie  title  of  appellee  to  the  office,  especially  in 
view  of  the  fact  that  it  does  not  appear  that  they  had 
knowledge  before  they  filed  the  petition  that  he  was 
not  the  beneficial  owner  of  the  stock ;  and  we  think  the 
case  must  be  decided  on  the  question  principally  ar- 
gued by  counsel,  whether  under  the  will  of  E.  C.  Hege- 
ler and  the  transactions  subsequent  thereto,  appellee 
was  a  stockholder  within  the  meaning  of  the  statute 
requiring  that  qualification  of  a  director. 

It  is  argued  by  appellant  that  by  the  very  terras  of 
the  will  of  E.  C.  Hegeler  there  could  be  but  one  stock- 
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holder  representing  his  holdings  in  the  company,  and 
therefore  hut  one  person  qualified  to  serve  as  director 
representing  his  interest.  We  do  not  so  construe  the 
will.  We  are  of  the  opinion  that  Mrs.  Cams  as  trus- 
tee had  power  to  transfer  a  share  of  stock  to  another 
person  to  enahle  him  to  act  as  director,  and  to  make 
such  a  transfer  as  would  effectuate  the  purpose,  not- 
withstanding the  expressed  intention  of  the  testator 
that  all  his  shares  should  be  voted  and  controlled  as 
a  unit  and  converted  into  cash  and  distributed  on  the 
expiration  of  the  charter  of  the  company.  It  can 
hardly  be  doubted  that  the  testator  might  by  his  will 
have  created  two  separate  trusts,  each  of  a  part  of  his 
stock  in  the  company,  and  that  each  trustee  would  have 
been  a  stockholder  and  eligible  to  the  office  of  director. 
If  the  testator  in  creating  such  trusts  had  stated  that 
his  only  purpose  was  to  enable  two  persons  to  act  as 
directors  in  this  corporation,  thereby  maintaining  the 
equal  balance  of  the  two  families  on  the  board  of  di- 
rectors, we  do  not  see  that  that  expressed  intention 
would  have  defeated  his  purpose.  Neither  do  we  see 
that  an  expressed  intention  of  the  testator  that  his 
stock  should  be  voted  as  a  unit  during  the  life  of  the 
corporation  and  then  the  property  that  it  represented 
be  distributed  among  his  children  should  in  any  way 
hinder  the  execution  of  his  design  to  secure  a  repre- 
sentation of  his  interest  in  the  corporation  equal  to 
that  of  the  Matthiessen  interest.  Whether  his  trus- 
tees would  have  been  bound  to  join  in  voting  the 
stock  or  it  would  have  been  the  duty  of  each  to  exer- 
cise his  own  judgment,  if  it  differed  from  that  of  the 
other  trustee,  is  not  the  question;  the  testator  might 
hope  they  would  act  in  harmony  and  express  the  wish 
that  they  would  do  so,  whether  they  were  legally 
bound  to  so  act  or  not.  We  see  no  reason  why  he 
might  not  have  provided  that  at  the  termination  of 
the  trust  one  trustee  should  convey  to  the  other  for 
the  purpose  of  distribution,  or  that  either  trustee  ceas- 
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ing  to  be  a  director  should  convey  the  legal  title  to 
Btock  held  by.  him  to  another  person  for  the  purpose  of 
qualifying  that  other  person  to  act  in  that  capacity. 

It  is  well  settled  that  a  trustee  holding  stock  is  eli- 
gible to  act  as  director  under  statutes  requiring  a 
director  to  be  a  stockholder.  Thompson  on  Corpora- 
tionSy  sec.  919;  10  Cyc  737;  Cook  on  Corporations, 
sec  623 ;  26  Am.  &  Eng.  Encyc.  of  Law,  894.  Our  Cor- 
poration Act,  sec.  24  (J.  &  A.  If  2441),  provides  that  a 
trustee  ''shall  represent  the  stock  in  his  hands  at  all 
meetings  of  any  stock  corporation,  and  may  vote  ac- 
cordingly as  a  stockholder.'^  Mrs.  Cams  as  trustee 
had  power  to  appoint  another  trustee.  That  power 
may  be  conferred  on  trustees  to  appoint  another  trus- 
tee is  settled  law  in  this  State.  Yates  v.  Yates,  255  111. 
66,  and  cases  there  cited.  Nor  is  it  any  objection  that  a 
stockholder  became  such,  acquired  his  stock,  for  the 
sole  and  only  purpose  of  qualifying  him  as  a  director. 
in  the  corporation.  Thompson  on  Corporations,  sec. 
919 ;  21  Am.  &  Eng.  Encyc.  of  Law,  837 ;  Cook  on  Cor- 
porations, sec.  623 ;  Richards  v.  Merrimack  &  C.  R.  R. 
Co.,  44  N.  H.  127 ;  In  re  Leslie,  58  N.  J.  L.  609 ;  In  re 
Argus  Printing  Co.,  1  N.  D.  434 ;  Schmidt  v.  Mitchell, 
101  Ky.  570 ;  State  v.  Leete,  16  Nev.  245. 

But  appellants  say  even  if  Mrs.  Carus  as  trustee 
had  the  power  to  convey  stock  to  appellee  for  the  pur- 
I)Ose  of  qualifying  him  to  act  as  director,  still  she  did 
not  do  so;  that  the  transaction  simply  amounted  to 
getting  appellee's  name  on  the  books  of  the  company 
as  a  stockholder,  without  his  holding  any  title,  legal  or 
equitable,  to  the  share  of  stock  in  question.  This  is 
not  the  correct  view  of  the  situation.  The  share  of 
stock  belonging  to  Mrs.  Carus  individually,  to  which 
she  held  the  legal  title  and  of  which  she  was  the  bene- 
ficial owner,  was  in  the  family  settlement  agreed  to 
become  a  part  of  the  trust  stock  in  her  hands.  She 
transferred  the  legal  title  to  appellee,  and  the  transfer 
was  made  on  the  books  of  the  company  and  he  stood 
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as  a  stockholder,  without  notice  of  record  of  his  rep- 
resentative character,  thus  assuming  to  those  dealing 
with  the  corporation  the  liability  of  a  stockholder. 
Sherwood  v.  Illinois  Trust  <&  Savings  Bank,  195  HI. 
112.  True,  the  beneficial  ownership  of  this  share  of 
stock  was  in  the  seven  children  of  the  testator.  Mrs. 
Cams  had  no  beneficial  interest,  as  we  are  using  the 
term,  in  the  stock  held  by  her,  except  as  one  of  the 
seven  children.  It  was  natural  that  the  trust  papers 
should  be  kept  together,  especially  as  it  was  a  family 
matter,  and  not  unnatural  that  this  share  of  stock 
should  be  so  indorsed  that  it  could  be  readily  handled 
as  a  part  of  the  large  body  of  shares  belonging  to  the 
seven  children.  We  do  not  see  much  significance,  under 
the  circumstances,  in  the  fact  that  it  was  indorsed  in 
blank  by  appellee  and  handed  by  him  to  Mrs.  Carus  and 
placed  in  the  vault  with  the  other  shares  and  papers 
belonging  to  the  family.  In  case  of  a  transfer  of  stock 
from  a  father  to  his  son  or  daughter,  if  the  transfer 
was  properly  made  and  the  certificate  delivered,  it 
would  not  be  unnatural  and  would  not  invalidate  the 
transaction  if  the  donee  indorsed  the  stock  in  blank 
and  handed  it  back  to  the  donor  for  safe-keeping.  The 
possession  of  the  paper  might  be  important  if  there 
was  doubt  about  the  delivery  to  the  donee  or  about 
the  fact  of  ownership;  but  if  the  facts  as  to  deliv- 
ery and  ownership  clearly  appear,  as  they  do  in  this 
case,  and  the  only  question  is  one  of  law  arising  from 
those  facts,  the  mere  possession  of  the  papers  is  of 
little  consequence.  The  case  stands  as  though  the 
testator  had  provided  in  his  will  that  appellee  should 
hold  the  legal  title  to  one  share  of  stock,  and  Mrs. 
Carus  the  legal  title  to  the  remaining  shares,  and  each 
should  receive  as  compensation  for  duties  performed 
arising  from  such  ownership  a  percentage  of  the  net 
earnings  of  the  corporation,  and  that  the  certificate 
should  be  kept  in  a  safety  deposit  box  used  as  a  recep- 
tacle for  the  papers  concerning  the  trust  property.    If 
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the  testator  had  so  provided,  it  would  seem  clear  that 
appellee  would  have  been  a  trustee  as  well  as  Mrs. 
Cams,  and  it  would  not  have  mattered  if  he  had  pro- 
vided that  a  part  or  all.  of  the  certificates  should  be 
indorsed  in  blank  and  it  had  been  done  accordingly. 

It  is  objected  that  the  contract  made  by  appellee  and 
Mrs.  Cams  in  relation  to  his  serving  as  director  is  void 
and  against  public  policy.  Theoretically,  neither  she 
nor  he  could  know  that  he  would  be  re-elected  seven 
successive  times,  but  practically  they  knew  he  could 
be,  and  Mrs.  Cams  representing  the  5egeler  interest 
and  knowing  the  value  of  his  services  to  the  corpora- 
tion was  guilty  of  no  moral  wrong  in  contemplating 
a  seven-years'  term  of  service  and  agreeing  on  the 
compensation  therefor,  and  we  know  of  no  legal  wrong 
perpetrated  by  that  contract  that  has  any  influence 
on  the  question  whether  appellee  was  a  stockholder. 

The  statute  simply  requires  that  a  director  shall  be 
a  stock  holder.  Other  statutes  in  other  states  in  pro- 
viding for  the  stock  qualification  of  a  director, — some 
of  them  require  him  to  be  a  bona  fide  stockholder, 
others  a  stockholder  in  his  own  right.  The  statute 
here  in  question  does  not  require  a  director  to  be  a 
stock  oumer.  The  Supreme  Court  of  California,  In 
Smith  V.  San  Francisco  &  N.  P.  Ry.  Co.,  115  Cal.  584, 
recognized  the  difference  in  these  terms  and  said  a 
person  might  be  a  bona  fide  stockholder  without  being 
the  owner  of  the  stock.  The  Supreme  Court  of  North 
Dakota,  in  the  icase  of  In  re  Argus  Printing  Co.,  supra, 
said : 

**The  directors  of  the  corporation  are  generally  re- 
quired to  be  shareholders  by  express  provisions  of  the 
company's  charter  or  articles  of  association.  A  per- 
son is  a  shareholder,  within  the  meaning  of  a  provision 
of  this  description,  if  he  holds  shares  on  the  books  of 
the  company,  but  not  if  he  is  merely  the  holder  of  a 
certificate.  It  has  been  held  that  the  transferee  on  the 
books  is  eligible,  although  he  is  not  the  real  owner  of 
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the  shares,  and  the  transfer  was  executed  for  the  sole 
purpose  of  making  him  a  director. '  * 

It  is  said  in  Cook  on  Corporations  (6th  Ed.),  vol.  2, 
sec.  623: 

"If  the  charter  or  statutes  require  a  director  to  be 
a  stockholder,  one  who  holds  stock  transferred  to  him 
in  trust  for  the  express  purpose  of  qualifying  him  for 
the  position,  may  serve.  And  where  a  person  has  the 
right  to  vote  on  stock  as  a  stockholder,  he  is  eligible 
to  any  corporate  office  to  which  any  stockholder  is 
eligible,  and  accordingly  may  be  elected  a  director." 

The  question  has  been  lately  reviewed  by  the  Su- 
preme Court  of  Wisconsin,  in  the  case  of  Casper  v. 
Kalt'Zimmers  Mfg.  Co.,  decided  in  December,  1914, 
and  reported  in  159  Wis.  517.  The  court  said  on  page 
528: 

'*It  is  settled  by  the  great  weight  of  authority  in 
this  country  and  in  England  that  one  who  holds  the 
mere  legal  title  to  stock  is  qualified  to  act  as  an  officer 
of  the  corporation,  though  there  is  a  charter  pro- 
vision or  statute  requiring  officers  to  be  stockholders. 
3  Clark  &  Marsh.  Priv.  Corp.,  2031,  2032  and  cases 
cited;  2  Cook,  Corp.  (6th  ed.)  §  623  and  cases  cited; 
In  re  St.  Lawrence  St.  Co.,  44  N.  J.  Law,  529;  State 
ex  rel.  Rankin  v.  Leete,  16  Nev.  242;  In  re  Argus  P. 
Co.,  1  N.  Dak.  434,  48  N.  W.  347  [12  L.  R.  A.  781n, 
26  Am.  St.  Eep.  639] ;  Pulbrook  v.  Richmond  C.  M. 
Co.,  L.  E.  A.  9  Ch.  Div.  610  One  who  holds  stock 
in  trust  for  the  express  purpose  of  qualifying  him  as 
an  officer  is  eligible.  Cook,  Corp.  (6th  ed.),  §  623; 
In  re  Leslie,  58  N.  J.  Law,  609,  33  Atl.  954. 

*'A  rule  requiring  that  the  equitable  or  beneficial 
interest  in  the  stock  should  be  in  a  person  in  order 
to  render  him  eligible  as  an  officer  would  exclude  all 
trustees  from  acting  as  corporate  officers  and  in  a 
large  measure  debar  them  from  investing  trust  funds 
in  corporate  enterprises  because  they  could  not  ade- 
quately protect  such  funds  by  participating  in  the 
active  management  of  the  business.  The  reason  given 
^  for  a  contrary  view  is  that  officers  of  a  corporation 
*  should  be  personally  interested  in  its  welfare,  and 
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that  can  be  the  case  only  when  the  legal  and  beneficial 
interest  unite  in  the  same  person.  We  do  not  so  con- 
sider it.  Trust  duties  are  some  of  the  most  sacred 
duties  there  are,  and  the  confidence  reposed  through 
them  is  seldom  abused.  Even  where  stock  is  trans- 
ferred for  the  express  purpose  of  qualifying  one  to 
hold  a  corporate  office,  the  person  so  transferring  it 
is  personally  interested  in  the  sound  management  of 
the  corporation  and  would  be  unlikely  to  jeopardize 
his  interest  by  placing  the  stock  in  incompetent  hands. 
The  rule  that  merely  a  legal  title  qualifies  is  more  in 
consonance  with  present  business  requirements  and  is 
fraught  with  no  undue  hazard  to  stockholders." 
The  Supreme  Court  of  New  Jersey  said  in  the  St. 

Lawrence  Steamboat  ease,  above  cited,  which  was  an 
action  to  set  aside  the  election  of  a  director  who  at 
the  time  of  his  election  stood  as  a  stockholder  by  hold- 
ing a  certificate  made  out  in  his  name  that  belonged 
to  his  wife,  and  it  was  charged  that  he  was  not  a 
bona  fide  holder  of  stock  as  required  by  the  statute : 

''Independent  of  the  statute,  a  person  might  be  a 
director  of  a  corporation  without  being  a  stockholder. 
The  statute  is  guardedly  expressed.  It  prescribes  as 
the  qualification  of  a  director,  that  he  shall  be  a  bona 
fide  holder  of  stock.  A  stockholder  may  have  pur- 
chased stock  with  the  view  of  becoming  a  director,  or 
have  obtained  it  by  gift,  or  he  may  hold  it  upon  a 
trust,  and  be  qualified  to  be  a  director.  If  the  stock 
was  legally  issued,  and  is  not  the  property  of  the  cor- 
poration, and  the  legal  title  is  in  him,  he  is  prima 
facie,  capable  of  being  a  director,  and  his  right  to  be 
a  director,  in  virtue  of  his  legal  title  to  such  stock, 
can  be  impeached  only  by  showing  that  title  was  put 
in  him  colorably,  with  a  view  to  qualifying  him  to  be 
a  director  for  some  dishonest  purpose,  in  furtherance 
of  some  fraudulent  scheme  touching  the  organization 
or  control  of  the  company,  or  to  carry  into  effect  some 
fraudulent  arrangement  with  the  company.'* 

The  same  court  in  the  later  case  of  In  re  Leslie, 
above  cited,  used  substantially  the  same  language  re- 
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f  erring  to  and  reaffirming  what  was  said  in  the  St  Law- 
rence Steamboat  case,  supra. 

No  controlling  decision  of  the  courts  of  this  State  is 
cited,  and  we  know  of  none.  In  Durkee  v.  People,  155 
111.  354,  the  court,  in  deciding  that  the  control  of  a 
corporation  cannot  by  contract  be  vested  in  bondhold- 
ers instead  of  stockholders,  suggested  that  bondhold- 
ers have  not  the  same  personal  interest  in  the  success 
of  the  corporation  and  keeping  up  the  property  by 
careful  management  as  stockholders  have,  and  that 
a  contract  taking  the  management  of  a  corporation 
away  from  its  stockholders  is  against  the  statute  and 
against  public  policy  and  void.  That  case  in  no  way 
involves  the  question  whether  a  trustee  holding  stock 
is  qualified  to  act  as  director,  and  we  do  not  think  any 
expression  found  in  the  opinion  should  be  held  to  indi- 
cate a  contrary  view  to  that  expressed  in  the  authori- 
ties above  cited. 

We  are  of  the  opinion  that  appellee  was  a  stock- 
holder within  the  meaning  of  the  statute  in  question, 
and  that  the  court  did  not  err  in  rendering  judgment 
in  his  favor. 

Judgment  affirmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois  ex  rel.  F.  W.  Mat- 
thiessen  et  al..  Appellees,  t.  G.  B.  Lihme,  Appel- 
lant. 

Oen.  No.  6,062. 

Railroads,  {  39* — who  may  he  director.  Under  the  Railroad  Act 
of  1872  (J.  ft  A.,  1  8742),  providing  that  the  directors  of  a  railroad 
company  shall  be  stockholders,  a  person  may  be  elected  a  director 
although  his  stock  was  transferred  him  for  the  express  purpose 
of  qualifying  him  for  the  office.  {People  ex  ret,  Matthiessen  v, 
Lihme,  ante,  p.  341  followed.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Reversed  with  finding  of  facts.    Opinion  filed  April  15,  1915. 

MoNTGOMBBY,  Habt,  Smith  &  Stebrb,  for  appellant; 
Chablbs  S.  Cutting,  N.  H.  Pbitohabd  and  J.  D.  Dick- 
EBSON,  of  counsel. 

Gbobgb  Wilby  and  M.  F.  Gallaghbb,  for  appellees. 

Mb.  Pbesiding  Justicb  Cabnbs  delivered  the  opinion 
of  the  court. 

This  case  is  between  the  same  parties,  was  begun 
the  same  day,  presents  the  same  questions,  and  is  rep- 
resented by  the  same  attorneys  as  Gen.  No.  6,064  ante, 
p.  341,  in  which  our  opinion  is  filed  herewith.  The 
Hegeler  and  Matthiessen  families  own  the  stock  in  the 
La  Salle  &  Bureau  County  Railroad  Company,  sub- 
stantially as  they  do  the  stock  in  the  Matthiessen  & 
Hegeler  Zinc  Company.  The  appellant,  C.  B.  Lihme, 
held  a  share  of  stock  in  the  railroad  company  and 
stood  on  the  books  as  a  stockholder  under  practically 
the  same  conditions  as  he  held  his  share  in  the  zinc 
company,  and  was  a  director  in  the  railroad  company. 
This  suit  was  begun  by  petition  for  leave  to  file  an  in- 

*8ee  niinoia  N«te»  Digrest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  eectlon  number. 
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formation  filed  by  the  relators,  and  leave  pbtained  and 
petition  filed  by  the  State's  Attorney  as  in  the  other 
case.  There  is  the  same  stipulation  dispensing  witli 
written  pleadings.  It  was  tried  by  the  conrt  without 
a  jury  and  resulted  in  a  finding  of  guilty  and  a  judg- 
ment of  ouster,  from  which  judgment  this  appeal  is 
prosecuted. 

There  was  a  stipulation  of  facts  read  in  evidence 
reciting  that  the  company  is  an  Illinois  corporation 
organized  August  30,  1890,  under  the  Railroad  Act  of 
1872  (J.  &  A.  ^  8742),  for  the  period  of  fifty  years  for 
the  purpose  of  operating  a  railroad,  with  the  prin- 
cipal office  at  La  Salle,  Illinois,  capital  stock  $50,000; 
that  the  stock  has  been  ever  since  the  organization  of 
the  company,  equally  divided  between  E.  C.  Hegeler 
and  members  of  his  family  on  the  one  part,  and  F.  W. 
Matthiessen  and  the  members  of  his  family  on  tiie 
other  part,  except  some  four  shares  issued  to  other 
parties  by  agreement  of  Hegeler  and  Matthiessen. 
The  by-laws  provide  for  five  directors  divided  into  two 
classes,  term  of  office  of  members  of  the  first  class 
expiring  Dec.  18th  of  even  numbered  years,  and  of  the 
second  class  Dec.  18th  of  odd  numbered  years.  That 
E.  C.  Hegeler  died  in  June,  1910,  and  by  his  will  left 
all  his  stock  in  the  company,  consisting  of  248  shares, 
to  Mary  Hegeler  Carus,  his  daughter,  as  trustee,  for 
the  benefit  of  his  children  (naming  them),  upon  the 
same  trusts  as  the  capital  stock  of  the  Matthiessen 
&  Hegeler  Zinc  Company.  That  the  stock  certificate  was 
issued  to  Lihme  and  by  him  indorsed  in  blank  and  de- 
posited in  the  safety  deposit  box  (the  same  as  the  share 
of  stock  in  the  other  case) ;  that  appellant  was  elected 
director  at  an  adjourned  annual  meeting  on  Janu- 
ary 12,  1912,  by  the  unanimous  vote  of  all  stockholders 
present,  including  the  relators,  and  no  objection  made 
to  his  qualification  as  a  stockholder  or  his  right  to  act 
as  a  director ;  that  he  was  theretofore  elected  as  a  di- 
rector in  March,  1911,  and  at  all  times  since  that  date, 
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until  December  18,  1913,  he  has  continued  to  serve  as 
a  director  of  the  corporation.  There  was  some  oral 
testimony  introduced  from  which  it  appeared  that 
Paul  Cams  owned  a  share  of  stock  in  the  company 
prior  to  March  21,  1911,  and  apparently  under  some 
family  settlement  it  was  agreed  that  it  should  become 
a  part  of  the  shares  left  in  trust  to  his  wife,  Mary 
Hegeler  Cams,  and  he  transferred  that  share  to  ap- 
pellant with  substantially  the  same  understanding  and 
agreement  that  was  expressed  in  writing  in  the  case 
of  the  transfer  of  the  one  share  of  stock  by  Mrs.  Cams 
to  appellant  in  the  other  case.  It  was  transferred  to 
appellant  for  the  purpose  of  qualifying  him  to  act  as 
director  in  the  company.  He  had  and  claimed  the 
same  interest  in  it  that  he  had  in  the  share  of  zinc 
stock  transferred  to  him  by  Mrs.  Cams  and  practically 
no  other  or  different  interest,  although  on  December 
10,  1913,  before  this  suit  was  begun,  anticipating 
some  question  in  the  matter,  he  drew  a  check  for 
$100  in  payment  of  his  share  of  stock  in  favor  of  Paul 
Cams,  who  was  absent  from  the  country  at  that  time, 
and  gave  it  to  Mrs.  Cams,  who  was  acting  as  the  agent 
of  her  husband,  which  check  was  afterwards  paid ;  and' 
on  the  same  day  he  executed  an  option  contract  in 
which  he  agreed  to  sell  to  Mrs.  Cams,  trustee,  or  to 
her  successor  in  trust,  said  one  share  of  stock  within 
three  years  from  date  of  the  agreement,  upon  demand 
and  payment  of  the  sum  of  $100  being  the  par  value 
of  the  stock,  he  received  $10  in  payment  for  this  option 
privilege. 

We  are  of  the  opinion  that  these  two  features  of 
this  transaction,  the  delivery  of  the  check  and  the 
option  contract,  are  of  no  significance  on  the  question 
whether  appellant  was  at  the  time  of  his  election  a 
stockholder,  and  that  the  fact  that  there  is  no  written 
agreement  as  to  the  terms  and  conditions  under  which 
he  held  the  stock  does  not  distinguish  the  case  from 
the  Zinc  Company  case,  supra.    They  were  operating 
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under  the  same  clause  of  the  will  of  E.  C.  Hegeler, 
and  attempting  in  the  sam^  way  to  qualify  appellant 
as  a  stockholder,  and  for  'the  reasons  stated  in  the 
Zinc  Company  case  we  are  of  the  opinion  that  he 
was,  within  the  meaning  of  our  railroad  act  requiring 
a  director  to  be  a  stockholder,  eligible  to  the  office  of 
director  at  the  time  of  his  election,  and  therefore  that 
the  court  erred  in  rendering  judgment  against  him. 

The  judgment  is  therefore  reversed. 

Reversed  ivith  finding  of  facts. 

Finding  of  Facts.  We  find  that  the  respondent,  C. 
B.  Lihme,  held  the  office  of  director  under  a  valid 
election  of  the  stockholders  of  the  company,  and  that 
he  was  a  stockholder  in  the  company  and  qualified  to 
hold  the  office  at  the  time  of  his  election  and  at  the 
time  of  the  beginning  of  this  suit  in  the  court  below. 


The  People  of  the  State  of  Illinois  ex  reL  F.  W.  Mat- 
thiessen  et  al.,  Appellees,  t.  C.  Diesterweg,  Ap- 
pellant. 

Gen.  No.  6,063. 

Railboads,  §  39* — who  may  be  director.  Under  the  Railroad  Act 
of  1872  (J.  &  A.  IT  8742),  providing  that  the  directors  of  a  railroad 
company  shall  he  stockholders,  and  a  hy-law  requiring  directors  to 
be  elected  by  and  from  the  stockholders,  a  person  may  be  elected 
to  that  office  notwithstanding  that  his  stock  was  transferred  him 
for  the  express  purpose  of  qualifying  him  for  a  director. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Reversed  with  finding  of  facts.    Opinion  filed  April  15,  191(i. 

Montgomery,  Hart,  Smith  &  Steere,  for  appellant; 
Charles  S.  Cutting,  N.  H.  Pritchard  and  J.  D.  Diok- 
ERSON,  of  counsel. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumnlatlTO  Qaarterly, 
topic  and  section'  number. 
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George  Wiley  and  M.  F.  Gallagher,  for  appellees. 

Mr.  Presiding  Justice  Carnbs  delivered  the  opinion 
of  the  court. 

This  is  a  proceeding  on  an  information  in  the  nature 
of  a  quo  warranto  to  test  the  right  of  C.  Diesterweg, 
the  appellant,  to  hold  the  office  of  director  in  the  La 
Salle  &  Bureau  County  Eailroad  Company.  He  was 
elected  to  the  office  January  12,  1912,  at  the  same  ad- 
journed stockholders'  meeting  at  which  C.  B.  Lihme 
was  elected,  and  with  the  exception  of  the  facts  con- 
cerning his  acquiring  and  holding  of  stock,  the  case 
is  practically  the  same  as  that  of  People  ex  rel.  Mat- 
thiessen  v.  lAhme,  Gen.  No.  6,062,  ante,  p.  357,  in 
which  our  opinion  is  filed  herewith.  On  a  trial  by  the 
court  without  a  jury,  judgment  of  ouster  was  entered, 
from  which  this  appeal  is  prosecuted. 

Prior  to  appellant's  election,  Mary  Hegeler  Cams  as 
trustee  transferred  to  him  one  share  of  stock,  but  with 
no  agreement  oral  or  written  of  trust  in  favor  of  the 
Hegeler  children,  and  F.  W.  MattMessen,  the  prin- 
cipal stockholder  of  the  Matthiessen  interest,  trans- 
ferred to  him  another  share  of  the  stock.  The  stock 
was  so  transferred  for  the  purpose  of  making  him 
eligible  to  the  office  of  director  in  the  company.  These 
two  shares  of  stock  were  issued  to  him  and  he  stood 
on  the  books  of  the  company  as  a  stockholder  and  was 
elected  director  by  the  unanimous  vote  of  all  the  stock- 
holders present,  including  the  relators.  He  paid  noth- 
ing for  either  of  these  shares  of  stock,  but  took  the 
certificates  and  kept  them  in  his  possession  until  Oc- 
tober 25,  1913,  when  on  request  of  Mr.  Matthiessen  he 
returned  to  him  the  certificate  that  had  been  issued  on 
the  transfer  made  by  Matthiessen.  There  was  a  sug- 
gestion by  Matthiessen  that  appellant  was  not  a  bona 
fide  stockholder  and  was  not  eligible  to  the  office  of  di- 
rector. Mrs.  Cams  in  anticipation  of  the  annual  meet- 
ing of  December  18, 1913,  and  with  a  view  to  removing 
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any  question  of  appellant's  eligibility,  transferred  to 
him  a  share  of  stock  that  belonged  to  her  personally 
and  he  paid  her  therefor  $100.  She  then  took  from 
him  an  option  contract,  similar  to  the  one  she  took 
from  Lihme,  in  yhich  he  agreed  to  sell  her  as  trustee 
on  demand,  at  any  time  within  three  years,  this  share 
of  stock  for  $100,  for  which  option  she  paid  him  $10. 
Appellant  was  in  the  employ  of  Mrs.  Cams  as  her  sec- 
retary, and  these  two  shares  of  stock  indorsed  in  blank 
were  kept  in  an  envelope  marked  *' Property  of  C. 
Diesterweg, ' '  which  was  put  by  him  in  a  safe  be- 
longing to  Mrs.  Carus  in  her  home,  to  which  safe  he 
had  access  and  in  which  he  kept  private  papers  of  his 
own. 

The  question  of  estoppel  arises  more  strongly  here 
than  in  the  Zinc  Company  case  {People  ex  rel.  Mat- 
thiessen  v.  Lihme,  Gen.  No.  6062),  ante,  p.  357.  We  are 
inclined  to  the  opinion  that  the  relator,  F.  W.  Matthies- 
sen,  should  not  be  permitted  to  transfer  stock  to  the 
appellant  for  the  purpose  of  qualifying  him  to  act  as 
a  director,  and  then  by  his  vote  aid  in  electing  him  to 
that  office,  and  afterwards  say  that  he  was  not  a  stock- 
holder and  not  eligible;  but  as  the  record  does  not 
show  that  the  two  other  relators,  at  the  time  they  voted 
for  appellant,  knew  under  what  conditions  he  held  his 
stock,  we  will  not  decide  the  question  of  estoppel,  but 
will  let  the  decision  of  the  case  rest  on  the  question 
whether  appellant  was  at  the  time  of  his  election  a 
stockholder  within  the  meaning  of  the  statute,  requir- 
ing that  qualification  and  a  by-law  of  the  company  pro- 
viding that  the  directors  **  shall  be  elected  by  and  from 
the  stockholders.'' 

The  case  diflfered  from  the  two  Lihme  cases  Nos. 
6,062  and  6,064,  ante,  pages  341,  357,  in  the  following 
respects :  There  is,  we  think,  no  question  in  this  case 
but  the  certificates  of  stock  were  in  the  possession  of 
appellant  before  and  at  the  time  of  his  election  and 
ever  since,  until  the  beginning  of  thi^  suit.    As  we 
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have  before  said,  there  is  no  declaration  of  trust  in  this 
case.  And  in  this  case  appellant  collected,  retained 
and  used,  as  his  own  property,  the  dividends  on  the 
shares  of  stock  while  they  were  in  his  possession. 

On  the  authority  of  the  cases  cited,  quoted  from  and 
discussed  in  the  two  Lihme  cases  above  referred  to, 
we  are  of  the  opinion  that  appellant  was  a  stockholder 
at  the  time  of  his  election  and  so  remained  up  to  and  at 
the  time  this  suit  was  brought.  The  case  of  In  re  Ring- 
ler  S  Co.,  204  N.  Y.  30,  is  much  relied  on  by  appellee, 
and  there  are  expressions  by  the  court  in  that  case  sup- 
porting his  contention.  The  court  there  held  that  it 
was  not  sufficient  that  the  name  appears  on  the  books 
of  the  company  as  that  of  a  stockholder,  that  the  ques- 
tion is  whether  one  was  a  stockholder  in  fact.  In  that 
case  stock  had  been  transferred  for  the  purpose  of 
qualifying  parties  as  directors  and  retransferred  with 
the  intention  of  parting  with  all  title  thereto.  The 
court  said  that  it  was  taken  **with  no  thought  of  hold- 
ing it  even  until  they  were  elected;  for  they  at  once 
retransferred  the  stock  to  the  owner.''  But  it  was 
there  said  that  the  transfer  of  stock  **for  the  express 
and  avowed  purpose  of  qualifying  the  transferee  for 
election  to  the  office  of  director"  was  permissible,  and 
if  the  transfer  was  made  in  good  faith,  and  the  trans- 
feree actually  held  the  stock  during  his  incumbency  of 
office,  such  a  transferee  is  a  stockholder  within  the 
purview  of  the  law,  that  it  is  sufficient  if  he  actually 
takes  and  holds  the  stock  during  his  term  of  office. 

There  are  expressions  in  that  case  and  some  other 
cases  that  indicate  that  a  beneficial  interest  in  stock  is 
regarded  necessary  under  similar  statutes  and  by- 
laws; but  there  is  no  great  conflict  of  authority  when 
the  cases  are  read,  remembering  the  question  before 
the  court  when  the  opinion  was  written,  and  in  our 
opinion  the  law  is  correctly  stated  in  the  authorities 
quoted  by  us  in  the  two  Lihme  cases,  supra.  It  fol- 
lows that  in  our  opinion  the  court  erred  in  entering 
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judgment  against  the  appellant.    Judgment  reversed. 

Reversed  tvith  finding  of  facts. 
Finding  of  Facts.  We  find  that  the  respondent,  C. 
Diesterweg  held  the  oflRce  of  director  under  a  valid 
election  of  the  stockholders  of  the  company,  and  that 
he  was  a  stockholder  in  the  company  and  qualified  to 
hold  the  ofiice  at  the  time  of  his  election  and  at  the 
time  of  the  beginning  of  this  suit  in  the  court  below. 


Pierce  Trust  &  Sayings  Bank,  Appellant,  t.«W.  F.  Sell, 

Appellee. 

Oen.  No.  5,993.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  De  Kalb  county;  the  Hon.  C.  P. 
IBWIN,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Reversed  and  remanded.    Opinion  filed  April  15,  1915. 

Statement  of  the  Case. 

Action  by  the  Pierce  Trust  &  Savings  Bank  against 
W.  F.  Sell,  on  a  promissory  note  given  by  him  to  the 
Jobbers  Manufacturing  Company,  a  corporation,  in 
payment  for  shares  of  its  stock  purchased  by  him,  which 
note  was  purchased  by  the  bank  from  the  payee  prior 
to  maturity :  The  defense  to  the  note  was  want  of  con- 
sideration in  that  the  jobbers  company  was  insolvent 
at  the  date  of  its  execution,  knowledge  on  the  part  of 
the  bank  of  that  fact  at  the  time  it  acquired  the  note, 
and  a  conspiracy  between  the  officers  of  the  bank  and 
those  of  the  jobbers  companj'-  to  defraud  the  defend- 
ant. The  plaintiff  denied  the  charge  of  conspiracy, 
and  alleged  that  it  obtained  the  note  in  good  faith  for 
a  valuable  consideration  in  the  usual  course  of  busi- 
ness. Judgment  was  rendered  for  the  defendant  and 
the  plaintiff  appeals. 
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When  the  note  became  due  the  defendant  informed 
'le  plaintiff  that  he  would  pay  it  within  a  short  time, 
.  itliout  claiming  that  he  had  any  defense  to  the  instru- 
ment. 

The  evidence  failed  to  show  that  the  Jobbers  Manu- 
facturing Company  was  insolvent  at  the  time  the  note 
was  executed,  or  that  the  bank  purchased  the  instru- 
inent  with  knowledge  that  it  was  given  in  payment  for 
stock,  or  that  there  was  a  conspiracy  between  the  offi- 
cers of  the  bank  and  those  of  the  jobbers  company  to 
defraud  the  defendant 

At  the  trial  the  defendant  was  permitted  to  show 
the  financial  transactions  of  the  Jobbers  Manufactur- 
ing Company  previous  and  subsequent  to  its  reorgan- 
ization as  such,  without  it  appearing  that  such  facts 
^ere  known  by  any  officers  of  the  plaintiff  bank. 

Faissleb,  Fulton  &  Eoberts,  for  appellant. 

'A.  G.  Kennedy,  for  appellee;  Cliffe  &  Cliffe,  of 
counsel. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bills  and  kotes,  S  432* — when  flnancial  transactions  of  trans- 
ferrer may  not  he  sTiown  in  action  by  transferee.  In  an  action 
against  the  maker  of  a  note  by  one  who  acquired  it  in  good  faith 
before  maturity  from  a  corporation  to  whom  the  instrument  was 
given  in  payment  for  its  stock,  its  financial  transactions  both  before 
and  after  its  reorganization  cannot  be  shown,  where  its  insolvency  is 
Bet  np  In  defense  to  the  action,  unless  it  appears  that  the  transferee 
bad  knowledge  thereof. 

2.  Bills  and  notes,  S  248* — what  not  sufficient  to  charge  trans- 
feree with  knowledge  of  transferrer's  insolvency.    The  fact  that  one 
who  acquirea  in  good  faith  before  maturity  a  note  given  a  corporation 
In  payment  for  its  stock  had  knowledge  of  its  change  from  a  for- 
esee minols  N«t«s  Diffeat,  Vols.  XI  to  XV,  and  Camul»tlve  Qaarterly,  mdio 

Itpl0  and  wction  number. 
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eign  to  a  domestic  corporation,  does  not  charge  him  with  knowl- 
edge that  it  was  financially  embarrassed,  and  that  therefore  the 
note  was  given  for  valueless  stock. 

3.  Bills  and  notes,  $  255* — when  holder  may  recover  on  note 
for  stock  of  insolvent  corporation.  The  holder  of  a  note  acquired 
in  good  faith  before  maturity  from  a  corporation  may  recover  there- 
on against  the  maker,  notwithstanding  that  the  holder  had  knowl- 
edge that  the  instrument  was  given  the  corporation  in  payment 
for  its  stock,  where  he  was  not  aware  at  the  time  the  note  was 
given,  as  well  as  when  he  acquired  it,  that  the  stock  was  valueless 
because  of  the  Insolvency  of  the  company. 

4.  Bills  and  notes,  §  412* — who  fiaa  hurden  of  showing  that  one 
is  not  good  faith  holder.  The  burden  of  showing  that  a  person  is 
not  an  innocent  holder  of  a  note  rests  on  the  maker. 

5.  Bills  and  notes,  §  462* — instruction  as  to  recovery  hy  holder 
of  note  given  without  consideration.  An  instruction  in  an  action 
on  a  note  by  a  subsequent  holder,  that  he  could  not  recover  if  the 
instrument  was  given  without  consideration,  held  not  to  correctly 
state  the  law. 

Gabnes,  p.  J.,  took  no  part  in  this  decision. 


William  Hermann,  Appellee,  v.  Court  of  Honor,  Appel- 
lant. 

Gen.  No.  6,001. 

1.  Insubance,  §  233* — when  representations  as  to  health  consti- 
tute warranty.  The  denial  by  a  woman  in  an  application  for  life 
insurance  of  previous  illnesses  or  surgical  operations,  held  warran- 
ties which  avoided  a  policy,  where  prior  thereto  she  had  had  pneu- 
monia as  well  as  a  serious  disorder  of  the  ovaries  and  fallopian 
tubes,  which  necessitated  a  serious  major  surgical  operation  for 
their  removal. 

2.  Insurance,  9  363* — when  retention  of  premiums  does  not  estop 

» 

insurer  from  asserting  avoidance  of  policy.  The  failure  of  an  insur* 
ance  company  to  return,  tender  or  to  pay  into  court  premiums  paid 
by  an  insured  during  her  lifetime  until  nine  months  after  a  denial 
of  liability  on  a  policy,  because  of  her  fraudulent  misrepresenta- 
tions in  her  application  as  to  her  condition  of  health,  held  not  to 
estop  the  insurer  from  asserting  the  ayoidance  of  the  policy,  where 


*S«e  IlltnolH  Notes  DlffeHt.  Vols.  XI  to  XV,  and  Camulative  Quarterly, 
topic  and  tection  number. 
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it  did  not  learn  of  such  misrepresentations  until  after  the  death 
of  the  insured,  when  it  immediately  denied  liability  on  that  ground. 

3.  Insubancb,  §  363* — when  retention  of  premiums  does  not  ^stop 
insurer  from  (isserting  avoidance  of  policy.  An  insurance  company 
does  not  by  retaining  after  the  death  of  an  Insured  person,  pre- 
miums paid  by  her  in  her  lifetime,  waive  the  right  to  assert  in  an 
action  by  the  beneficiary,  the  avoidance  of  a  policy  of  insurance 
for  the  fraudulent  representations  made  by  the  insured  in  her  ap- 
plication as  to  her  condition  of  health,  where  the  insurer  did  not 
learn  thereof  until  after  her  death,  and  no  administrator  was  there- 
after appointed  to  whom  the  premiums  could  have  been  returned. 

NiEHAus,  J.,  took  no  part  in  this  decision. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed  April 
15,  1915.    Rehearing  denied  June  11,  1915. 

Page,  Hunter,  Page  &  Dallwig  and  William  B. 
RissE,  for  appellant. 

J.  B.  Wolfbnbabgbb  and  D.  J.  Cowan,  for  appellee. 

Mr.  Justice  Dibbll  delivered  the  opinion  of  the 
court. 

On  April  7,  1911,  Court  of  Honor,  a  beneficiary  so- 
ciety, issued  its  certificate  to  Lucille  Hermann,  provid- 
ing for  the  payment  of  $1,000  to  her  husband,  William 
Hermann,  upon  satisfactory  proofs  of  her  death.  She 
died  on  May  10, 1912.  Proofs  of  death  were  furnished 
and  under  date  of  June  20,  1912,  the  society  refused  to 
pay  the  claim  upon  this  certificate  on  account  of  mis- 
representations in  the  application.  On  August  9,  1912, 
the  husband  brought  this  suit  to  recover  the  amount 
of  such  certificate.  There  was  a  declaration  and  many 
pleas,  replications,  rejoinders  and  sur-rejoinders. 
The  praecipe  filed  by  appellant  for  this  record  did  not 
include  all  the  pleadings  and  apparently  they  are  not 
all  in  the  record  before  us.  Issue  was  joined  on  a  re- 
joinder to  '*the  additional  replications  of  the  plaintiff 

^6c«  Ulinoto  Note*  DUrest,  Vols.  XI  to  XV,  Mid  Camal»tive  Quarterly,  same 
tople  and  leetion  nnmber. 
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filed  herein  on  the  14th  day  of  March,  1913,*'  but  we 
do  not  find  in  this  record  any  replication  filed  on  that 
date.  We  assume  that  that  date  is  a  clerical  error  or 
that  the  record  contains  all  the  pleadings  which  the 
parties  consider  material.  There  was  a  jury  trial  and 
a  verdict  for  plaintiff  for  the  face  of  the  policy  and 
interest,  and  a  judgment  thereon,  and  this  is  an  appeal 
from  said  judgment. 

The  defense  was  that  ciertain  statements  in  the  ap- 
plication were  warranties  and  were  untrue.  The 
proofs  showed  without  dispute  that  Mrs.  Hermann 
had  pneumonia,  and  that  thereafter  in  1908,  she  had  a 
serious  disorder  of  the  ovaries  and  fallopian  tubes, 
and  finally  it  became  necessary  to  take  her  to  a  hospi- 
tal and  to  remove  said  organs  by  a  major  surgical  op- 
eration. The  application  upon  which  this  certificate 
was  based  did  not  reveal  the  existence  of  any  of  thesef 
disorders,  but  denied  them.  These  statements  were 
made  warranties  by  the  language  of  the  application, 
but  even  if  they  had  been  representations  only,  they 
were  material  to  the  risk  and  their  untruth  made  the 
certificate  void  from  the  first. 

The  sole  reply  to  this  is  that  Mrs,  Hermann,  during 
her  lifetime,  paid  to  the  society  $18.35  in  dues  and  as- 
sessments, and  that  the  society  must  have  known  of  the 
falsity  of  said  application  by  June  20,  1912,  and  did 
not  tender  said  dues  and  assessments  and  the  costs  of 
court  up  to  the  time  of  tender  until  March  15,  1913,  on 
which, date  it  did  tender  and  pay  into  court  the  full 
amount  of  said  dues  and  the  costs  to  that  date,  and 
the  same  has  ever  since  remained  in  court  for  accept- 
ance. Appellee  contends  that  he  who  seeks  to  rescind 
a  contract  for  fraud  in  its  inception  must  return  all 
that  he  has  received  thereon  within  a  reasonable  time 
after  he  discovers  the  fraud  or  he  becomes  bound  by. 
the  contract,  notwithstanding  the  fraud,  and  that  the 
period  of  time  from  June  20,  1912,  to  March  15,  1913, 
was  not  a  reasonable  time  within  which  tx)  make  said 
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tender,  and  that  therefore  appellee  is  entitled  to  re- 
cover the  full  amount  of  this  policy,  nothwithstanding 
the  fraud.  The  court  so  modified  instructions  asked 
by  defendant  as  to  make  its  liability  depend  upon 
whether  it  made  this  tender  within  a  reasonable  time 
after  learning  of  the  falsity  of  the  application. 

Appellant  is  not  a  plaintiff  seeking  to  rescind  a  con- 
tract. It  is  a  defendant  relying  for  its  defense  on  the 
very  terms  of  the  contract  sued  on,  which  relieved  it 
of  all  liability  if  material  false  statements  were  made 
in  the  application. 

On  October  12, 1912,  it  filed  pleas  by  which  it  set  up 
the  falsity  of  various  statements  in  the  application  as 
a  complete  defense.  Appellee  did  not  reply  to  the 
failure  to  return  the  premiums  until  September  10, 
1913.  The  tender  was  made  nearly  six  months  before 
that  replication  was  filed,  namely,  on  March  15,  1913, 
and  it  has  been  kept  good.  We  are  of  opinion  that  the 
principle  relied  upon  by  appellee  does  not  apply  where, 
as  here,  the  untruth  of  the  application  was  not  ascer- 
tained until  after  the  death  of  the  person  whose  life 
was  assured.  The  mere  retention  of  the  dues  and  as- 
sessments, after  the  death  had  occurred,  where  the  li- 
ability is  promptly  denied,  cannot  constitute  a  waiver 
or  an  estoppel,  unless  the  other  party  has  thereby  been 
put  in  a  position,  because  of  such  delay,  by  which  it 
will  be  injured.  In  Goorherg  v.  Western  Assurance 
Co.,  150  Cal.  510,  the  court  said : 

'*It  may  be  conceded  that  if ,  by  reason  of  a  breach 
of  warranty  as  to  title,  no  risk  ever  attached,  the  in- 
sured was  entitled  to  a  return  of  his  premium.  •  •  • 
But  the  insurer's  delay  in  offering  to  repay  it  (assum- 
mg  the  delay  to  have  been  unreasonable),  did  not  for- 
feit the  right  to  defend  for  such  breach.  The  cases 
cited  to  the  proposition  that  a  party  cannot  rescind 
a  contract  without  restoring  what  he  has  received  un- 
der it  are  not  in  point.  The  defendant  is  not  in  this 
action  seeking  to  rescind  the  contract  sued  upon ;  it  is 
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standing  upon  the  contract,  and  insisting  that  under 
its  terms  there  is  no  liability.  Nor  can  the  mere  re- 
tention of  the  premium,  after  the  loss  had  occurred, 
and  where  the  liability  is  steadfastly  denied,  consti- 
tute either  a  waiver  of  the  defense  or  an  estoppel.  To 
constitute  such  waiver  or  estoppel  by  the  action  or 
non-action  of  the  insurer  after  the  loss,  it  is  essential 
*that  one  party  should  have  relied  upon  the  conduct 
of  the  other,  and  been  induced  by  it  to  put  himself  in 
,  such  a  position  that  he  would  be  injured  if  the  other 
should  be  allowed  to  repudiate  his  action.*  •  •  • 
Here  nothing  was  done  which  could  have  led  the  in- 
sured to  believe  that  the  defendant  would  not  take  ad- 
vantage of  the  breach  of  warranty.  On  the  contrary, 
it  persistently  asserted  its  reliance  upon  such  breach." 

A'  similar  question  was  very  fully  discussed  and 
many  cases  cited  by  the  Supreme  Court  of  Minnesota, 
in  the  case  entitled  In  re  Millers^  d  Manufacturers' 
Ins.  Co.,  97  Minn.  98,  4  L.  R.  A.  (N.  S.)  231.  The  fol- 
lowing headnote  states  the  conclusion  of  the  court  on 
this  subject  as  follows : 

'  *  When  a  policy  of  insurance  never  attaches,  and  no 
risk  is  assumed,  the  insured  may  recover  back  the 
premiums,  unless  he  has  been  guilty  of  fraud,  or  the 
contract  is  illegal  and  he  is  in  pari  delicto.  But  the  in- 
surer is  not  obliged  to  return^  or  offer  to  return,  the 
premiums  which  have  been  paid  voluntarily  before  no- 
tice of  the  fact  that  the  policy  is  not  in  force,  as  a  con- 
dition precedent  to  availing  itself  of  its  defense  to  an 
action  on  the  policy.** 

Nothing  was  done  here  to  lead  the  insured  to  believe 
that  the  society  would  not  take  advantage  of  the  falsity 
of  the  application,  but,  on  the  contrary,  it  has  always 
since  June  20,  1912,  denied  its  liability  on  that  ground. 
Appellee  did  not  accept  the  tender,  and  it  is  clear  he 
would  not  have  done  so  if  the  tender  had  been  made  on 
June  20,  1912. 

But  further,  to  whom  was  this  society  under  legal 
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duty  to  return  this  money  when  it  discovered  the  fal- 
sity of  those  statements  in  the  application  after  Mrs. 
Hermann  died!  The  proof  is  that  Mrs.  Hermann  paid 
all  the  dues  and  assessments  herself.  Appellee  assumes 
that  said  payments  should  have  been  returned  to  ap- 
pellee. On  the  contrary,  as  the  contract  was  void  in  its 
very  inception,  because  of  said  fraud,  the  money  she 
paid  belonged  to  Mrs.  Hermann,  and,  when  the  fraud 
was  discovered  after  her  death,  the  return  of  the  dues 
and  assessments  could  only  lawfully  be  made  to  the  ad- 
ministrator or  executor  of  her  estate.  It  was  proved 
that  up  to  the  time  of  the  trial  there  had  been  no  such 
administration.  Suppose  some  creditor  of  Mrs. 
Hermann  should  now  take  out  administration  for  the 
benefit  of  creditors.  The  society  would  be  bound  to 
return  said  dues  and  assessments  to  such  administra- 
tor. The  proof  showed  that  she  left  no  will  and  no  de- 
scendants. Appellee  therefore  was  the  sole  heir  at  law 
of  her  personal  estate.  But  there  was  no  proof  that 
Mrs.  Hermann  owed  no  debts,  and  without  such  proof 
the  heir  at  law  could  not  be  entitled  to  her  personal  es- 
tate without  administration.  Leamon  v.  McCubhin, 
82  HI.  263;  People  for  use  of  McKee  v.  Abbott,  105  HI. 
588;  Cotterell  v.  Coen,  246  HI.  410.  Even  if  the  heir 
at  law  may  lawfully  receive  this  money,  after  this  lapse 
of  time,  on  some  presumption  that  Mrs.  Hermann  left 
no  debts,  certainly  appellant  had  a  right  to  wait  to  see 
whether  she  did  leave  debts  requiring  administration 
and  whether  letters  of  administration  would  be  taken 
out.  As  the  proofs  now  stand,  if  appellant  had  made 
no  tender  it  would  be  a  sufBcient  reply  to  the  alleged 
estoppel,  that  no  administrator  had  been  appointed  to 
whom  appellant  could  safely  pay  the  money.  Let  us 
test  this  in  another  way.  Suppose  that  there  were  an 
administrator,  and  that  the  society  had  filed  a  bill  of 
interpleader  stating  the  issue  of  the  certificate  and 
payment  by  Mrs.  Hermann  of  a  certain  sum  as  dues 
and  assessments  thereon,  and  her  death,  and  that  the 
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society  then  learned  that  because  of  material  false 
representations  in  her  application  the  policy  was.  void 
ab  initio  and  that  the  company  desired  to  return  said 
dues  and  assessments  but  that  they  were  claimed  both 
by  the'  administrator  and  by  the  beneficiary,  and  the 
court  should  direct  the  fund  to  be  paid  into  court,  and 
that  the  administrator  and  the  beneficiary  should  inter- 
plead, and  they  should  each  plead  claiming  the  fund. 
Upon  proof  that  the  deceased  paid  all  the  dues  and 
assessments,  must  not  the  court  award  the  fund  to 
the  administrator?  We  are  unable  to  see  how  any 
other  conclusion  can  be  reached.  Not  only  was  what 
was  said  on  this  subject  in  Dickerson  v.  Northwestern 
Mut,  Life  Ins.  Co.,  200  111.  270,  unnecessary  to  the  de- 
cision of  the  case,  for  there  the  contract  of  insurance 
w^s  not  void  ab  initio,  but  had  always  been  in  force  un- 
til deceased  violated  it  by  committing  suicide,  but  also 
the  beneficiary  there  had  paid  all  the  premiums,  and  if 
they  were  required  to  be  refunded  to  any  one,  it  must 
be  to  the  plaintiff  there,  who  had  herself  paid  them. 
The  question  to  whom  return  should  be  made  is  not 
discussed  in  McCurrey  v.  Metropolitan  Life  Ins.  Co., 
168  111.  App.  625,  and  we  regard  it  as  not  really  de- 
cideji  in  Central  Ace.  Ins.  Co.  v.  Spence,  126  111.  App. 
32.  A  question  similar  to  that  which  we  are  now  con- 
sidering was  presented  in  Thompson  v.  Travelers'  Ins. 
Co.,  11  N.  D.  274.  The  court  there  said:  '* There 
is  another  reason  in  this  case  why  the  company  has 
waived  no  right  by  retaining  the  premium.  The  de- 
ceased paid  the  premium.  It  was  his  money.  If  the 
company  was  bound  to  'return  this  premium,  it  could 
not  have  been  returned  to  the  insured.  There  is  no 
evidence  that  any  administrator  or  executor  was  ap- 
pointed for  his  estate.  To  whom  could  the  company 
safely  return  the  money?  The  record  does  not  show 
that  it  could  have  been  returned  to  any  one  without, 
incurring  the  risk  of  having  to  pay  it  again  to  the 
legal  representative  of  the  deceased  when  appointed- 
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•  •  •  ^^Q  decline  to  go  to  the  extent  of  holding  that 
premiums  received  in  ignorance  of  violations  of  policy 
stipulations  and  without  knowledge  thereof,  until  after 
the  death  of  the  person  paying  them,  constitute  a 
waiver  of  defenses  in  an  action  on  the  policy,  when 
such  premiums  could  not  have  been  returned  to  any 
one  lawfully  entitled  to  receive  them/' 

In  the  case  at  bar  we  are  unable  to  hold  that  because 
this  society  did  not  immediately  return  to  the  husband 
$18.35  and  costs,  which.it  did,  however,  tender  to  him 
some  fourteen  months  before  the  trial,  and  kept  said 
tender  good,  and  he  refused  to  receive  it,  he  thereby 
became  entitled  to  recover  over  $1,000  upon  a  fraudu- 
lent claim. 

As  the  only  question  argued  here  is  whether  the  fail- 
ure to  make  said  tender  more  promptly  permits  a  re- 
covery upon  this  contract,  which  was  otherwise  void  ab 
initio  for  fraud,  and  as  we  determine  that  question 
against  appellee,  we  see  no  reason  for  remathiing  the 
cause.    The  judgment  is  therefore  reversed. 

Reversed  with  finding  of  facts, 

Mr.  Justice  Nibhaus  took  no  part  in  this  decision. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 
We  find  that  the  benefit  certificate  here  sued  upon  was 
void  in  its  inception  because  of  material  false  repre- 
sentations and  breaches  of  warranty  by  Lucille  Her- 
mann, the  party  whose  life  was  insured,  and  that  the 
society  did  not  learn  of  that  fraud  until  after  her  death, 
and  that  there  was  no  such  delay  by  the  society  in  ten- 
dering back  the  dues  and  assessments  she  paid  and 
costs  of  court  as  to  prevent  the  society  from  availing 
of  that  defense. 
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Wasson  Coal  Company,  Appellee,  t.  Ameriean  Befrae- 

tories  Company,  Appellant. 

Oen.  No.  G^OIS.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  FIrank 
L.  HooPEB,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Reversed  and  remanded.    Opinion  filed  April  15,  1915.. 

Statement  of  the  Case. 

Action  by  the  Wasson  Coal  Company  against  the 
American  Refractories  Company  for  a  balance  due 
for  coal  delivered  the  latter  under  a  contract  to  supply 
it  all  the  coal  of  a  certain  size  which  it  required  for 
use  in  its  factories  for  a  designated  term.  The  de- 
fendant claimed  a  set-off  for  damages  caused  by  the 
plaintiff's  failure  to  deliver  1,807  tons  of  coal  which 
the  defendant  ordered  and  required,  and  which  it  was 
compelled  to  obtain  elsewhere  at  an  increase  over  the 
contract  price.  At  the  trial  a  judgment  was  rendered 
for  the  plaintiff  for  the  full  amount  of  its  claim,  and 
the  defendant  appeals. 

Thie  evidence  showed  that  during  the  period  covered 
by  the  contract  the  plaintiff  produced  more  than 
enough  coal  to  supply  the  defendant's  needs,  and  that 
it  had  no  excuse  for  not  doing  so,  and  that  the  defend- 
ant used  diligence  in  obtaining  the  necessary  coal 
elsewhere.  There  was  no  evidence  to  show  that  the 
defendant  ordered  coal  in  excess  of  its  daily  needs  in 
order  to  store  it  for  use  after  the  expiration  of  the 
contract;  although  it  appeared  that  on  the  plaintiff's 
failure  to  supply  coal  that  the  defendant  took  a  suffi- 
cient quantity  to  answer  its  immediate  need  from  a 
supply  which  it  had  obtained  elsewhere  and  had  in 
storage. 

O'DoNNELL,  Donovan  &  Bray  and  Knapp  &  Camp- 
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BELL,  for  appellant;  John  R.  Cochran  and  Harry  I. 
Allen,  of  counsel. 

Garnsst,  Wood  &  Lbnnon  and  W.  C.  Kane,  for  ap- 
pellee. 

Mr,  Justice  Dibell  delivered  the  opinion  of  the 
court. 

I 

Abstract  of  the  Decision. 

1.  Sales,  S  130a* — what  constitutes  breach  of  contract  to  supply 
coal.  In  an  action  to  recover  for  coal  of  a  certain  size  delivered 
the  defendant  under  a  contract  to  supply  the  daily  needs  of  a  fac- 
tory for  a  designated  term,  in  which  he  claimed  damages  for  the 
plaintiff's  failure  to  supply  all  the  coal  needed  and  ordered,  the  evi- 
dence held  to  show  that  the  plaintiff's  failure  was  not  due  to  a 
shortage  of  coal. 

2.  Sales,  S  130a* — tohen  purchaser  may  take  shortage  in  coal 
contracted  for  from  coal  obtained  elsewhere.  Where  the  plaintiff 
contracted  to  supply  the  defendant  with  all  of  the  coal  of  a  certain 
size  his  daily  needs  required  for  a  designated  term,  and  on  the 
failure  of  the  plaintiff  to  deliver  coal  ordered  the  defendant  took 
coal  for  his  immediate  need  from  a  supply  on  hand  which  he  had 
obtained  elsewhere,  held  that  he  could  replace  it  with  coal  subse- 
quently furnished  by  the  plaintiff,  and  that  in  so  doing  he  did  not 
order  coal  in  excess  of  his  daily  needs. 

3.  Sales,  §  140* — diligence  of  buyer  in  purchasing  elsewhere  on 
failure  of  seller  to  deliver.  On  the  failure  of  a  seller  to  supply  all 
of  the  coal  a  vendee  required  for  the  daily  use  of  his  factory,  as 
the  former  had  contracted  to  do,  held  that  the  latter  used  diligence 
in  purchasing  coal  elsewhere,  although  fit  an  advance  in  price. 

4.  Sales,  S  402* — when  instruction  as  to  measure  of  damages 
for  failure  to  deliver  improper.  An  instruction  in  an  action  in 
which  the  defendant  claimed  damages  for  the  failure  of  the  plain- 
tiff to  supply  coal  as  he  had  contracted  to  do,  which  compelled  the 
former  to  use  coal  obtained  elsewhere  and  stored  for  future  use, 
that  the  measure  of  damages  was  the  difference  between  the  con- 
tract price  and  the  fair  market  value  of  the  stored  coal  at  the  time 
it  was  used,  held  erroneous,  where  the  evidence  did  not  show  the 
day  the  coal  was  used. 

5.  iNSTBUCTioNS,  §  119* — When  instruction  containing  correct 
statement  of  law  properly  refused.     A  requested  instruction  con- 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topio  and  sectloii  nnmlMr. 
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tainlng  a  correct  statement  of  the  law  is  properly  refused  when 
there  is  no  evidence  on  which  it  may  be  based. 

6.  Evidence,  §  160* — when  statement  of  claim  of  damages  ad- 
missible. In  an  action  for  coal  furnished  the  defendafit  in  wliich 
he  claimed  damages  for  a  shortage,  a  written  statement  of  his  claim 
submitted  to  the  plaintiff  may  be  considered  by  the  jury  when  not 
made  as  an  offer  of^  compromise,  where  the  amount  therein  claimed 
was  less  than  that  demanded  at  the  trial. 


Boscoe  Durflinger,  Appellee,  t.  J.  K.  Fisher,  Appellant. 
Oen.  No.  6,005.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Kankakee  county;  the  Hon. 
Abthub  W.  Deselm,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  filed  April  15,  1915. 

Statement  of  the  Case. 

Action  for  forcible  detainer  brought  by  Eoscoe  Dur- 
flinger against  J.  K.  Fisher  to  recover  possession  of 
farm  lands  held  by  the  latter.  The  trial  resulted  in  a 
judgment  for  the  plaintiff  and  the  defendant  appeals. 

The  evidence  showed  that  the  defendant  went  into 
possession  under  a  written  lease  which  expired  March 
1,  1913,  and  that  it  was  extended  by  written  indorse- 
ment until  March  1,  1914.  The  defendant  claimed  that 
during  the  latter  part  of  the  year  1913  there  was  a 
verbal  agreement  between  him  and  his  lessor  that  his 
term  should  be  extended  for  another  year  from  and 
after  the  expiration  of  his  written  lease  on  March  1, 
1914.  Before  the  expiration  of  the  defendant's  term 
under  the  written  lease  his  lessor  sold  and  conveyed 
the  premises  to  George  Dainty  and  Edward  Pearson, 
and  thereafter  the  former  made  and  executed  a  writ- 
ten lease  of  the  farm  on  behalf  of  himself  and  his 

•Sc«  Illinois  Notes  Digest.  Vols.  XI  to  XV,  and  CumulAtlTO  Qnarlorlx. 
topic  find  section  numl>er. 
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cotenant  to  the  plaintiff  for  the  term  of  one  year  from 
and  after  March  1,  1914.    On  the  refusal  of  the  de- 
fendant to   surrender  possession  on  that  date,   the 
.   plaintiff  brings  this  action. 

BoBiUiABD  &  BoBiLLABD,  for  appellant. 

W.  G.  Brooks,  for  appellee. 

Mb.  Justice  Nibhaus  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeislon. 

1.  Tenancy  in  common,  S  23* — lohen  lease  executed  by  one  tenant 
admissible  in  evidence.  A  lease  signed  by  one  tenant  in  common 
for  himself  and  his  cotenant  is  admissible  in  evidence  without  pre- 
liminary proof  of  his  authority,  since,  In  the  absence  of  evidence 
to  the  contrary,  Its  execution  will  be  presumed  to  have  been  author- 
ized. 

2.  Tknanct  i^  common,  S  23^ — token  lease  by  one  tenant  is 
valid.  A  lease  executed  by  one  tenant  in  common  in  behalf  of  him- 
self and  his  cotenant  entitles  the  lessee  to  the  possession  of  the 
demised  premises. 

3.  EviDENCB,  S  309* — when  preliminary  proof  sufficient  to  admit 
record  of  deed.  The  preliminary  proof  necessary  for  the  introduc- 
tion in  evidence  of  the  record  of  a  deed,  held  sufficient  under  sec- 
tion 35  of  the  Conveyance  Act  (J.  ft  A.  f  2267). 

4.  Frauds,  Statute  of,  §  41* — when  verbal  lease  for  year  invalid. 
A  verbal  agreement  made  during  the  life  of  a  written  lease,  to  ex- 
tend the  term  for  one  year  from  the  expiration  of  such  lease,  is 
within  the  Statute  of  Frauds. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmnlAtlTe  Quarterly,  same 
topic  and  section  nnmber. 


378  Appellate  Cotjbts  op  Illinois. 


The  Ravinia  Co.  y.  Strobel,  193  111.  App.  378. 


The  Barlnia  Company^  Appellee,  t.  Jean  M.  Strobel, 

Appellant. 

Gen.  No.  6,011.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Lake  county;  the  Hon.  Pebbt 
L.  Persons,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Affirmed.  Opinion  filed  April  15,  1915.  Rehearing  denied 
June  11,  1915. 

Statement  of  the  Case. 

Action  for  forcible  detainer  brought  by  The  Bavinia 
Company  against  Jean  M.  Strobel  to  recover  posses- 
sion of  demised  premises.  The  jury  were  peremptor- 
ily instructed  to  find  for  the  defendant,  and  from  a 
judgment  entered  on  the  verdict,  the  defendant  ap- 
peals. 

The  defendant  went  into  possession  under  a  written 
lease  for  a  term  of  one  year  beginning  December  16, 
1908,  and  on  the  expiration  thereof  she  became  a  tenant 
from  year  to  year.  September  20,  1913,  the  defendant 
was  served  with  notice  of  the  termination  of  her  tep- 
ancy  on  December  15,  1913. 

Cooke,  Pope  &  Pope,  for  appellant. 

West  &  Eckhart,  for  appellee. 

Mr.  Presiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  S  478* — when  notice  9ufficient  to  ter- 
minate tenancy  from  year  to  year,  A  notice  given  September  20, 
1913,  of  the  termination  of  a  tenancy  from  year  to  year  on  Decem- 
ber 15,  1913,  l8  sufficient  under  sections  5  and  7  of  the  Landlord 
and  Tenant  Act  (J.  ft  A.  tIF  7043,  7045)  to  terminate  a  tenancy 
although  the  term  began  December  16,  1912. 


*8ff  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Camiil«tlTe  Qiuurterl/, 
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2.  Landlobd  Ain)  tenant,  §  33* — when  description  of  demised 
remises  in  lease  sufficient  The  description  in  a  lease  of  the  de- 
mised premises  is  sufficient  where  it  can  be  readily  identified  and 
located. 

3.     FbBCIBLB  ENTBY  AND  DETAINEB,   §    81* — When   nOtiCe  tO   QUit  Od- 

nissible  in  evidence,  A  notice  to  terminate  a  tenancy  under  a 
corporation,  held  admissible  under  the  pleadings  in  an  action  for 
forcible  detainer  without  preliminary  proof  that  it  was  signed  by 
the  president  of  the  corporation. 

4.  FoBCiBLE  ENTBY  AND  DETAINEE,  §  79* — When  Icosc  and  Qssiffn- 
ment  admissible  in  evidence.  A  lease  and  an  assignment  thereof 
held  properly  admitted  in  evidence  in  an  action  for  forcible  de- 
tainer. 

6.  Forcible  entry  .  and  detainer,  §  91* — when  peremptory  in- 
struction for  plaintiff  proper,  A  peremptory  instruction  for  the 
plaintiff  was  properly  given  in  an  action  for  forcible  entry  and 
detainer,  where  there  was  no  evidence  tending  to  show  that  the 
defendant  was  entitled  to  possession  of  the  premises  in  question. 


The  Palmer  National  Bank,  Appellant,  t«  J.  Y.  Lewis, 

Appellee. 

Gen.  No.  6,019.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Charles  B.  Campbell,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1915.    Affirmed.    Opinion  filed  April  15,  1915. 

Statement  of  the  Case. 

Action  brought  by  The  Palmer  National  Bank 
against  J.  V.  Lewis  on  a  promissory  note  which  the 
plaintiff  claimed  to  have  acquired  before  maturity  by 
assignment  from  the  Wendle  Eemedy  Company.  The 
defendant  pleaded  want  and  failure  of  consideration 
and  denied  that  the  plaintiff  obtained  the  note  before 
maturity.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals. 

*8ee  Illinois  Not««  Dlire«t,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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The  defendant  made  a  motion  for  a  new  trial  which 
the  record  did  not  show  was  passed  upon  by  the  court ; 
neither  did  the  record  contain  any  assignment  of  er- 
rors as  required  by  Rule  12.         / 

The  evidence  tended  to  show  that  the  note  was  given 
by  the  defendant  to  the  Wendle  Remedy  Company  in 
consideration  of  the  right  to  the  sole  use  of  a  remedy 
in  Kankakee;  and  for  fifty  shares  of  the  stock  of  the 
company  to  be  issued  to  the  plaintiff.  A  receipt  given 
the  defendant  for  the  note  showed  that  in  the  event 
that  the  stock  was  not  issued  to  him  that  the  considera- 
tion for  the  note  would  be  refunded.  The  stock  was 
never  issued  to  the  defendant  although  he  made  a  de- 
mand for  it ;  and  thereafter  the  Wendle  Remedy  Com- 
pany allowed  its  incorporation  to  lapse,  and  legally 
went  out  of  existence.  The  preponderance  of  the  evi- 
dence tended  to  show  that  the  plaintiff  did  not  acquire 
the  note  until  after  maturity. 

There  was  evidence  tending  to  show  that  after 
maturity  the  note  was  seen  unindorsed  in  the  posses- 
sion of  the  iank  of  Momence  for  collection.  The 
plaintiff  showed  that  the  note  was  indorsed  when  it 
was  delivered  to  it  some  time  before  maturity.  The 
court  refused  to  permit  the  plaintiff  to  shew  by  a  bank 
examiner  that  on  two  occasions  between  March  5th 
and  December  2,  1910,  he  found  the  note  in  the  files  of 
The  Palmer  National  Bank;  but  the  plaintiff  did  not 
offer  to  prove  that  the  occasions  referred  to  were  the 
same  times  when  the  defendant  showed  that  the  note 
was  in  the  possession  of  the  Bank  of  Momence. 

GowER,  Cooper,  Hobbie  &  Parish  and  Ralph  B. 
Holmes,  for  appellant. 

E.  P.  Harney  and  T.  W.  Shields,  for  appellee. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Appeal  and  sbrob,  S  1035* — necessity  for  assignment  of  error. 
There  is  nothing  open  to  review  where  the  record  on  appeal  does  not 
contain  any  assignment  of  errors  as  required  by  Rule  12. 

2.  Appeal  and  erbob,  §  601* — lohen  tceight  of  evidence  open  to 
review.  Whether  the  weight  of  evidence  sustains  a  verdict  can  be 
considered  on  appeal  only  when  the  question  is  raised  by  a  motion 
for  a  new  trial  and  overruled  by  the  trial  court 

3.  Appeal  and  ebbob,  §  601* — when  weight  of  evidence  open  to 
review.  Whether  a  verdict  Is  against  the  weight  of  the  evidence 
cannot  be  considered  on  appeal,  where  the  record  fails  to  show  that 
the  trial  court  ruled  on  a  motion  for  a  new  trial  on  such  ground. 

4.  Bills  and  notes,  §  423* — what  admissible  to  show  acquisition 
of  note  before  maturity.  In  ai\  action  by  a  bank  as  a  subsequent 
holder  of  a  note  by  assignment,  where  the  defense  is  that  it  was 
acquired  after  maturity,  as  well  as  a  failure  of  consideration,  the 
refusal  to  permit  the  plaintiff  to  show  by  a  bank  examiner  that  on 
two  occasions  he  saw  the  note  after  maturity  in  the  files  of  the 
plaintiff  bank,  is  not  erroneous,  where  it  did  not  appear  that  such 
occasions  were  the  same  as  the  defendant's  witnesses  testified,  that 
they  saw  the  note  unindorsed  after  maturity  in  the  possession  of 
another  bank  for  collection. 

5.  Bills  and  notes,  §  443* — when  failure  of  consideration  fhown. 
That  the  consideration  for  a  note  had  failed,  held  shown  by  evidence 
that  it  was  given  in  consideration  for  the  exclusive  right  to  use  a 
remedy  in  a  certain  town,  and  also  for  shares  of  stock  of  a  corpora- 
tion to  be  subsequently  issued  to  the  maker  or  the  consideration  for 
the  note  returned,  where  the  stock  was  not  issued  him  on  demand, 
and  the  corporation  subsequently  allowed  its  incorporation  to  lapse. 

6.  Bills  and  notes,  §  56* — when  failure  of  consideration  defense 
to  note  in  hands  of  transferee  after  matHirity,  The  refusal  of  a 
corporation,  which  thereafter  allowed  its  incorporation  to  lapse, 
to  issue  shares  of  its  stock  to  the  maker  of  a  note  which  was 
given  in  consideration  thereof,  renders  the  note  unenforceable  by 

one  who  acquired  it  after  maturity. 



•See  Illinois  Notes  Dlirett,  Vols.  XI  to  XV,  and  ComolaUTe  Qaarterly,  Mune 
topic  and  •ectlon  number. 


382  Appellate  Coubts  of  Illinois. 


In  re  Warner's  Petition*  193  111.  App.  382. 


In  the  Matter  of  the  Petition  of  Isaac  M.  Warner  uid 
Ella  Y.  Warner  to  adopt  Loraine  B.  E.  Short  and 
Bhea  Pauline  Short. 
On  Appeal  of  Charles  W.  Short. 

Gen.  No.  6,024. 

Appeal  and  ebrob,  S  43* — when  appeal  lies  in  adoption  proceedings. 
An  appeal  does  not  lie  from  an  order  of  a  County  Court  in  a  pro- 
ceeding for  the  adoption  of  a  child,  under  chapter  4  of  the  ReTiaed 
Statutes  (J.  ft  A.  n  193-200). 

Appeal  from  the  County  Court  of  McHenry  county;  the  Hon. 
David  T.  Smilet,  Judge,  presiding,  keard  In  this  court  at  the  April 
term,  1915.    Appeal  dismissed.    Opinion  filed  April  15,  1915. 

V.  S.  LuMLBY,  for  appellant. 
Hendricks  &  Marshall,  for  appellees. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

This  is  a  proceeding  instituted  under  chapter  4  of 
the  Revised  Statutes  (J.  &  A.  jfjf  193-200),  relating  to 
the  adoption  of  children.  A  petition  was  filed  in  the 
County  Court  of  McHenry  county,  by  Isaac  M.  War- 
ner and  Ella  V.  Warner,  praying  for  the  adoption 
of  two  children,  namely,  Loraine  E.  E.  Short  and 
Rhea  Pauline  Short,  under  the  provisions  of  the  act 
referred  to.  A  decree  was  entered  by  the  County 
Court  granting  the  prayer  of  the  petition  and  sanction- 
ing the  adoption  of  the  two  children.  The  father  of 
the  two  children  adopted  thereupon  prayed  an  appeal 
to  this  court,  which  appeal  was  allowed.  Appellees 
made  a  motion  in  this  court  to  dismiss  the  appeal, 
which  was  taken  under  advisement,  to  he  considered 
and  determined  in  the  decision  of  the  case. 

'^The  adoption  of  children  is  unknown  to  the  com- 
mon law.    The  principle  of  adoption  is  taken  from  the 
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Eoman  law,  and  is  solely,  the  creation  of  statutory 
enactment.  The  proceeding  does  not  belong  to  the 
general  jurisdiction  of  County  Courts,  nor  is  it  in 
accordance  with  the  usual  form  of  common  law  or 
chancery  proceedings;  but  it  is  under^the  special  stat- 
ute and  to  be  exercised  in  a  special  and  summary 
manner/'    Foley  v.  Foley,  61  111.  App.  580. 

The  question  of  the  right  of  appeal,  in  proceedings 
of  this  character,  was  passed  upon  in  the  case  of 
Meyers  v.  Meyers,  32  111.  App.  189.  It  was  there  also 
held  that  this  proceeding  is  purely  statutory,  and  of  a 
summary  character,  like  the  proceedings  for  the  com- 
mitment  of  insane  persons  and  for  the  appointment 
of  guardians.  The  right  of  appeal  is  not  given  and 
the  right  of  an  appeal  is  incompatible  with  the  nature 
and  the  purposes  of  statutory  proceedings  of  a  sum- 
mary character.  People  v.  Gilbert,  115  HI.  59.  In 
purely  statutory  actions  the  right  of  appeal  does  not 
he,  unless  expressly  provided  for  in  the  statute. 
Cramer  v.  Forbis,  31  111.  *  App.  259 ;  Lewis '  Appeal 
(Pa.)  10  Atl.  126. 

It  is  therefore  clear  that  there  is  Ao  right  of  appeal 
in  this  case,  and  the  appeal  should  be  dismissed. 

Dismissed. 
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Lounsberry  v.  Boger,  193  111.  App.  384. 


Sarah  Lounsberry,  Appellant,  y.  George  Soger,  Execu* 

tor,  Appellee. 

Gen.  No.  6,028. 

1.  Gifts,  §  7* — when  delivery  necessary.  In  order  to  make  a 
gift,  either  inter  vivos  or  causa  mortis,  legally  effective,  there  must 
be  a  delivery  of  the  property  donated  during  the  lifetime  of.  the 
donor. 

2.  Gifts,  §  13* — when  indorsement  effectual  as  to  delivery  of  note 
retained  ty  payee  until  death.  An  indorsement  by  the  payee  on  the 
back  of  a  note,  that  if  not  paid  him  during  his  lifetime  it  shall 
be  paid  to  a  designated  indorsee,  does  not  vest  the  latter  with  the 
title  to  the  instrument  where  it  was  retained  by  the  payee  without 
delivery  until  his  death  to  the  former. 

Appeal  from  the  Circuit  Court  of  Du  Page  county;  the  Hon.  C. 
P.  iBwiN,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Affirmed.  Opinion  filed  April  15,  1915.  Rehearing  denied 
June  11,  1915. 

BuNGE  &  Harbour,  for  appellant. 

T.  H.  Slusser  and  S.  L.  Rathje,  for  appellee. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

This  is  a  replevin  suit  which  was  commenced  by 
Sarah  Lounsberry,  appellant,  in  the  Circuit  Court  of 
Du  Page  county  against  appellee,  George  Boger,  as 
executor  of  the  estate  of  Albert  Smart,  deceased,  to 
obtain  possession  of  five  promissory  notes,  amounting 
in  the  aggregate  to  the  sum  of  $4,550.  The  declaration 
in  replevin  contains  also  a  count  in  trover.  The  pleas 
which  appellee  filed  in  defense  of  the  suit  were  non 
cepit  and  non  detinet,  not  guilty  and  property  in  the 
defendant  and  not  in  the  plaintiff. 

There  was  a  trial  by  jury,  and  at  the  conclusion  of 
all  the  evidence,  on  motion  of  appellee,  the  court  direct- 

*See  Illinois  Notes  Dlirest,  Vols.  \I  to  \V.  and  Cumulative  Quarterly, 
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(jd  the  jury  to  find  the  appellee  not  guilty.  The  jury 
returned  a  verdict  in  accordance  with  the  peremptory 
instruction.  Appellant  made  a  motion  for  a  new  trial, 
which  was  overruled  and  a  new  trial  denied.  The  court 
rendered  judgment  on  the  verdict.  Appellant  there- 
upon prayed  an  appeal  and  brought  the  case  to  this 
court  for  review. 

The  matters  assigned  for  error  can  all  be  disposed 
of  in  the  determination  of  the  question,  whether  or  not 
the  court  properly  directed  the  jury  to  find  the  defend- 
ant not  guilty.  It  appears  from  the  evidence  that  the 
deceased  was  a  bachelor,  who,  at  the  time  of  his  death, 
and  for  a  number  of  years  prior  thereto,  had  lived  in 
a  house  located  on  a  farm  which  he  owned.  The  ap- 
pellant was  his  cousin,  and  kept  house  for  him.  The 
deceased  left  surviving  him,  as  next  of  kin,  two 
brothers  and  several  children  of  a  deceased  brother  or 
sister.  At  the  time  of  his  death,  the  notes  in  question 
in  this  case  were  locked  in  a  tin  box,  with  other  valu- 
able papers,  including  his  will.  This  tin  box  was  kept 
in  a  secretary,  which  he  had  in  his  bedroom  and  which 
he  also  kept  locked.  The  keys  for  the  lock  on  the 
secretary  and  on  the  tin  box  were  on  a  ring,  which  the 
deceased  was  in  the  habit  of  carrying  in  his  trousers 
pocket,  and  at  the  time  of  his  death  these  keys  were 
in  the  pocket  of  his  trousers  and  the  trousers  were 
hanging  in  the  bedroom,  where  he  died. 
(  Two  days  after  the  death  of  the  deceased,  his  two 
brothers  and  two  other  men  came  to  the  house  of  the 
deceased  to  take  charge  of  his  effects.  They  inquired 
about  the  key  to  the  secretary  and  were  told  by  the 
appellant  that  the  keys  were  in  a  pocket  of  the  trousers 
of  the  deceased  in  the  bedroom  and  the  keys  were 
found  there  and  handed  to  appellant.  She  opened  the 
secretary  and  took  out  the  tin  box  and  unlocked  it. 
In  the  tin  box  were  found  the  five  notes  in  question, 
other  valuable  papers  and  the  will  of  the  deceased  also 
some  money  in  a  pocketbook.    The  brothers,  or  one  of 
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them,  took  possession  of  the  contents  of  the  box,  and 
subsequently  turned  same  over  to  appellee,  as  execmtor 
of  the  estate. 

Appellant  claimed  the  notes  in  question  to  be  her 
property,  and  at  the  time  in  question,  when  the 
brothers  were  about  to  leave  the  house,  she  wanted  one 
of  the  brothers,  Henry  Smart,  to  tell  her  what  he  was 
going  to  do  about  her  notes  and  he  replied  that  every- 
thing would  have  to  be  taken  to  Wheaton  and  adjusted 
there  to  which  appellant  made  no  objection. 

Each  of  the  notes  in  question  was  indorsed  as  fol- 
lows: **If  this  note  is  not  paid  until  my  death,  pay 
to  the  order  of  Sarah  Lounsberry*';  the  indorsement 
being  signed  by  the  deceased.  It  also  appeared  in 
evidence  that  the  deceased,  had  told  the  makers  of  the 
notes,  after  his  death  to  be  sure  and  look  for  an  in- 
dorsement  on  the  back  of  the  notes  and  to  pay  the  notes 
to  the  party  mentioned  in  .the  indorsement. 

It  is  manifest  from  the  evidence,  that  it  was  the  wish 
of  the  deceased  that  the  notes  in  question  should  be- 
come the  property  of  the  appellant,  after  his  death; 
and  that  he  did  not  deliver  them  to  her  in  his  lifetime. 
It  is  necessary,  in  order  to  make  a  gift,  either  inter 
vivos  or  causa  mortis,  legally  eflfective,  that  there 
should  be  a  delivery  of  the  property  donated  in  the 
lifetime  of  the  deceased.  Telford  v.  Patton,  144  111. 
611.  A  transfer  of  the  ownership  of  property,  to  take 
effect  at  the  death  of  the  donor,  is,  in  effect,  a  testa- 
mentary disposition  of  such  property,  and  to  make 
such  disposition  valid,  the  statutory  requirements 
concerning  the  execution  of  wills  must  be  observed  and 
carried  out.  Inasmuch  as  there  was  no  deliverv  of 
the  notes  in  question  to  the  appellant,  in  the  life- 
time of  the  deceased,  the  ownership  of  the  notes  re- 
mained in  the  deceased,  and  was  in  the  deceased,  at 
the  time  of  his  death.  The  title  to  the  notes,'  at  the 
death  of  the  deceased,  passed  to  the  appellee,  as  ex- 
ecutor of  his  estate.   And  at  the  time  of  the  commence- 
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ment  of  this  suit,  the  appellee,  as  executor,  held  the 
legal  title  to,  and  the  right  to  the  possession  of,  the 
notes  in  question. 

The  court  therefore  properly  instructed  the  jury  to 
find  the  defendant  not  guilty  and  the  judgment  on  the 
verdict  should  be  affirmed. 

Affirmed. 


Wilfred  A.  Johnson,  Appellee,  y.  Galesbnrg  &  Kewanee 
Eleetrie  Railway  Company,  Appellant. 

Oen.  No.  6,086.    (Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Kewanee;  the  Hon.  H.  Steblino 
Po&iEBOT,  Judge,  presiding.  Heard  in  this  court  at  the  April  term» 
1915.    Reversed  and  remanded.    Opinion  filed  April  15,  1915. 

Statement  of  the  Case. 

Appeal  by  the  defendant,  the  Galesburg  &  Kewanee 
Electric  Railway  Company,  from  a  judgment  in  favor 
of  the  plaintiff,  WUf red  A.  Johnson,  for  injuries  sus- 
tained by  him  when  a  carriage  in  which  he  was  riding 
was  struck  by  a  street  car. 

The  declaration  alleged  that  one  of  the  electric  cars 
of  the  defendant  ran  into  and  struck  the  carriage  in 
which  the  plaintiff  was  riding  with  great  force  and 
violence,  thereby  throwing  him  from  the  carriage  onto 
the  ground  to  the  injury  of  his  person.  The  alleged 
negligence  of  the  defendant  was  running  the  car  at 
a  high  rate  of  speed  without  a  sufficient  headlight,  and 
in  not  ringing  a  bell  or  sounding  a  gong  or  giving  any 
other  warning  of  the  approach  of  the  car. 

The  evidence  showed  that  the  plaintiff  and  another 
man  had  driven  to  Kewanee  in  the  latter 's  rig,  and  that 
during  the  afternoon  and  evening  they  visited  a  num- 
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^  ber  of  saloons  where  they  drank  beer  and  purchased 

a  bottle  of  whisky;  that  about  half  past  ten  at  night 
they  started  home,  the  plaintiff's  companion  driving, 
and  that  when  he  drove  across  the  defendant's  track 
the  carriage  was  struck  and  the  horse  ran  away,  and 
as  the  vehicle  struck  a  nearby  telegraph  pole,  the  plain- 
tiff was  thrown  out  and  injured.  The  evidence  was 
conflicting  as  to  the  rate  of  speed  of  the  car;  whether 
the  gong  was  sounded  or  any  other  signal  given; 
also  whether  the  driver  of  the  vehicle  was  intoxicated ; 
and  whether  or  not  on  that  account,  he  did  or  did  not 
exercise  ordinary  care  in  the  management  of  his  horse 
and  vehicle. 

The  court  instructed  the  jury,  at  the  request  of  the 
plaintiff,  to  the  effect  that  if  the  jury  found  that  he 
was  in  the  exercise  of  ordinary  care  and  was  in  the 
buggy  as  the  invited  guest  of  the  driver,  and  that 
the  latter  had  the  sole  charge  thereof,  that  the 
former  could  recover,  notwithstanding  that  the  driver 
was  guilty  of  a  want  of  ordinary  care  which  contributed 
to  the  accident,  and  that  such  want  of  care  should  not 
be  imputed  to  the  plaintiff. 

Robert  C.  Morse  and  Stubtz  &  Ewan,  for  appellant. 

Albert  E.  Bebgland  and  Andrews  &  Espet,  for  ap- 
pellee. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeision* 

1.  Street  railboads,  f  133* — tohen  negligence  in  operating  car 
qiiestion  for  jury.  Whether  the  gong  of  a  street  car  was  sounded 
or  other  warning  given  of  its  approach  in  the  nighttime,  as  wdl 
as  whether  its  speed  was  excessive,  are  when  resting  on  conflict- 
ing testimony,  questions  for  the  jury,  in  an  action  for  a  collision 
between  a  car  and  a  carriage. 

*See  llilnolH  Notes  DUett,  Vols.  XI  to  XV,  and  CvmiilaaTe  Qoarterly,  ••■• 
topic  and  eectlon  nu^nbcr. 
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2.  Street  bailboads,  §  llO* — tohen  'variance  between  pleading  and 
proof  as  to  cause  of  injury.  There  is  a  fatal  variance  between  the 
allegations  of  a  declaration  that  the  plaintiff  was  injured  by  rea- 
son of  a  carriage  in  which  he  was  riding  being  struck  by  a  street 
car,  80  as  to  cause  him  to  be  thrown  to  the  ground,  and  evidence 
that  the  collision  caused  a  horse  to  run  away  into  a  nearby  tele- 
graph pole  and  to  thereby  throw  the  plaintiff  to  the  ground. 

3.  Appeal  and  ebbob,  §  521* — when  question  of  variance  open  to 
review.  The  question  of  variance  between  pleading  and  proof  may 
be  reviewed  on  appeal,  when  called  to  the  attention  of  the  trial 
court  by  a  motion  to  strike  out  the  evidence  at  the  close  of  the 
plaintiff's  case,  and  afterwards  included  in  a  motion  for  a  new 
trial  although   without  being  specifically   pointed   out 

4.  Witnesses,  §  283* — when  witness  may  be  cross-examined  as 
to  statement  of  plaintiff  discrediting  merits  of  case.  The  credi- 
bility of  a  witness  for  the  plaintiff  may  be  impeached  by  cross- 
examining  him  from  a  paper  as  to  answers  made  to  an  attorney 
for  the  defendant  on  another  occasion,  concerning  statement  made 
to  the  witness  by  the  plaintiff  with  reference  to  the  merits  of  his 
case. 

5.  Negligence,  §  112* — when  negligence  of  intoxicated  driver  imr 
putable  to  occupant  of  vehicle,  A  person  who  places  himself  in 
the  care  of  a  driver  whom  he  knows  to  be  intoxicated  is  chargeable 
with  the  latter's  want  of  ordinary  care  which  results  in  an  injury 
to  the  former. 

6.  Stbeet  bailboads,  §  140* — instruction  as  to  imputing  neglir 
gence  of  driver  to  passenger.  An  instruction  in  an  action  for  in- 
juries sustained  by  a  passenger  in  a  carriage  through  a  collision 
with  a  street  car,  that  he  could  recover  from  the  railroad  company 
if,  at  the  time  of  the  accident,  he  was  in  the  exercise  of  ordinary 
care  and  that  he  would  not  be  chargeable  with  the  negligence  of 
the  driver  of  the  vehicle  which  contributed  to  his  injury,  held 
erroneous,  where  the  evidence  was  conflicting  as  to  whether  the 
plaintiff  voluntarily  placed  himself  in  the  care  of  a  driver  whom 
he  knew  to  be  intoxicated. 

7.  Stbeet  bailboads,  §  140* — instruction  as  to  exercise  of  care 
by  person  injured.  An  instruction  in  an  action  for  Injuries  sus- 
tained by  the  occupant  of  a  vehicle  in  a  collision  with  a  street  car, 
which  limited  the  exercise  of  care  by  him  "to  the  time  of  the  injury 
complained  of,"  held  sufficient. 


*8r«  Illinois  Notes  Digrest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  nnn&ber. 
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Utica  Hydraulic  Cement  Company^  Appellee^  y.  The 
Chicago,  Bock  Island  &  Paeifle  Aailway  Company, 
Appellant. 

Gen.  No.  6,047.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe 
A.  JDatis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
191&.      Ai&rmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  on  the  case  brought  by  the  Utica  Hydraulic 
Cement  Company  against  the  Chicago,  Eock  Island 
and  Pacific  Railway  Company  for  the  alleged  destruc- 
tion of  a  barn  by  fire  near  the  defendant's  right  of 
way,  caused  by  sparks  from  a  passing  locomotive. 
From  a  judgment  in  the  plaintiff's  favor,  th€i  defend- 
ant appeals. 

The  evidence  showed  that  just  previous  to  the  fire, 
a  locomotive  belonging  to  the  defendant  passed,  and 
in  its  operation  threw  out  large  quantities  of  cinders ; 
that  the  wind  was  blowing  from  the  track  towards  the 
bam ;  and  that  shortly  after  the  passing  of  the  engine 
fire  was  noticed  in  the  portion  nearest  the  track,  near 
an  opening  in  the  bam. 

At  the  request  of  the  plaintiflF,  the  court  instructed 
the  j.ury  that  ''proof  of  the  destruction  of  property  by 
fire  escaping  from  a  locomotive  raises  a  prima  facie 
case  of  negligence,  which  the  defendant  must  rebut  by 
showing  the  absence  of  negligence  by  a  preponderance 
of  the  evidence,  or  that  plaintiff's  own  fault  or  negli- 
gence contributed  to  the  injury." 

The  errors  relied  on  by  the  appellant  were  a  denial 
of  a  motion  to  exclude  the  plaintiff's  evidence,  to  di- 
rect a  verdict  for  the  defendant,  and  in  giving  such 
instruction. 
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William  D.  Fullebton  and  A.  B.  Enoch,  for  appel- 
lant. 

McDouGALL  &  Chapman  and  Howabd  H.  Baynb,  for 
appellee. 

Mb.  Justice  Nibhaus  delivered  the  opinion  of  the 
conrt. 

Abstract  of  the  Decision. 

1.  Railboads,  §  932* — ufhen  evidence  ivarrants  inference  tJiat  fire 
teas  caused  by  locomotive.  An  inference  that  a  fire  which  destroyed 
a  barn  near  a  railway  track  was  caused  by  sparks  escaping  from  a 
locomotive,  may  be  drawn  from  evidence  that  Just  previous  to  the 
fire,  when  the  wind  was  blowing  from  the  track  towards  the  bam, 
that  an  engine  passed  throwing  out  a  large  quantity  of  cinders,  and 
that  soon  thereafter  fire  was  discovered  in  the  bam  near  an  open- 
ing in  the  sidQ  nearest  the  track. 

2.  Railroads,  f  945* — directing  verdict  for  defendant  in  action 
for  fire  ca%i8ed  hy  locomotive.  A  motion  to  strike  out  the  plaintiff's 
evidence  and  to  direct  a  verdict  for  the  defendant  was  properly 
denied  in  an  action  for  the  destruction  of  a  barn  by  fire  caused 
by  a  locomotive,  where  the  testimony  showed  that  the  fire  was  dis- 
covered in  the  barn,  near  an  opening  facing  the  track,  shortly 
after  the  passing  of  a  locomotive  which  emitted  a  large  quantity 
of  cinders,  and  that  the  wind  was  blowing  from  the  track  towards 
the  barn. 

3.  Railroads,  f  932* — when  cause  of  fire  hy  sparks  from  loco* 
motive  inferred.  Whether  a  fire  which  caused  the  destruction  of 
a  building  near  a  railway  track  was  started  by  sparks  from  a 
locomotive  is  usually  a  matter  of  inference  from  the  clrcumatancss 
proven. 

4.  Railroads,  §  941* — instruction  as  to  .l>urden  of  shotoing  fire 
not  due  to  sparks  from  locomotive.  An  instruction  in  an  action, 
for  the  destruction  of  a  building  by  fire  caused  by  a  passing  loco- 
motive, that  proof  of  the  destruction  of  the  property  by  fire  from 
such  a  cause  raised  a  prima  facie  case  of  negligence  which  the 
defendant  must  rebut  by  a  preponderance  of  the  evidence,  showing 
the  absence  of  negligence,  or  that  the  fire  was  due  to  the  fault  of 
the  plaintiff,  held  not  erroneous  where  the  defendant  did  not  offer 
any  evidence. 


•See  nilnoU  Not«t  Digest,  Vols.  XI  to  XV,  and  CumuUUlTe  Qaarterly, 
Itple  and  Motion  nnmbor. 


392  Appellate  Courts  op  Illinois. 

Edwards  ft  Bradford  Lumber  Co.  y.  Bontjes  et  al.,  193  111.  App.  392. 

5.  Railroads,  $  919* — tohen  defendant  has  "burden  of  ahovHng  fire 
not  caused  by  sparks  from  locomotive.  Evidence  of  circumstances 
Justifying  an  inference  that  a  fire  which  consumed  a  building  was 
caused  by  burning  cinders  or  sparks  emitted  from  the  defendant's 
passing  locomotive,  establishes  a  prima  facie  case  which,  under  the 
statute,  casts  on  the  defendant  the  burden  of  proving  such  facts  as 
would  Excuse  it 

6.  Instructions,  §  151* — when  not  error  to  refuse  instruction. 
There  is  no  error  in  refusing  requested  instructions  which  are 
covered  by  other  instructions  actually  given. 


Edwards  &  Bradford  Lumber  Company,  Appellant,  t. 
G.  Bontjes  and  J.  H.  Bontjes,  trading  as  B.  &  B. 
Goal  Company,  Appellees. 

Oen.  No.  6,013.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Peoria  county;  the  Hon.  Clype 
E.  Stone,  Judge,  presiding.  Heard  in  thl&  court  at  the  April  term. 
1915.     Reversed  and  remanded.     Opinion  filed  June  11,  1915. 

Statement  of  the  Case. 

Action  of  assumpsit  brought  by  the  Edwards  & 
Bradford  Lumber  Company  against  G.  and  J.  H.  Bont- 
jes, trading  as  the  B.  &  B.  Coal  Company,  to  recover 
for  eight  carloads  of  coal  sold  and  delivered  them  prior 
to  July  1,  1912.  The  defendants  claimed  that  they 
did  not  purchase  the  coal  from  the  plaintiff  but  from 
ona  McCuUough,  and  that  there  was  no  contractual  re- 
lation between  them  and  the  plaintiff.  G.  Bontjes  died 
and  the  case  proceeded  against  J.  H.  Bontjes,  the  sur- 
viving partner.  From  a  judgment  in  favbr  of  the  de- 
fendants, the  plaintiff  appeals. 

The  evidence  showed  that  prior  to  July  1,  1912, 
McCullough  was  the  lessee  and  operator  of  a  coal  mine, 

*See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tauM 
topic  and  section  nimber. 
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and  that  on  that  day  he  contracted  with  the  plaintiff  in 
relation  to  the  output  of  the  mine.  ^The  written  con- 
tract was  excluded  on  the  objection  of  the  defendants, 
but  oral  evidence  was  given  to  the  effect  that  at  the 
time  of  the  sale  of  the  coal  to  the  defendants,  the 
plaintiff  was  the  owner  of  the  entire  output  of  the  mine, 
and  that  under  an  agreement  with  McCullough  all 
coal  was  to  be  shipped  in  the  plaintiff  ^s  name  and  all 
money  collected  by  it;  that  McCullough 's  relation  to 
the  mine  was  strictly  that  of  operator  *and  that  he  had 
no  connection  with  the  sale  of  coal  except  that  made  at 
retail  at  the  mine,  while  from  some  evidence  it  might 
be  inferred  that  the  plaintiff  was  handling  the  output 
of  the  mine  as  sales  agent  for  McCullough.  The  latter 
operated  the  mine  at  his  own  expense  on  money  fur- 
nished by  the  plaintiff,  who  received  eight  per  cent, 
and  McCullough  ninety-two  per  cent,  of  the  money  re- 
ceived from  carload  shipments  from  the  mine ;  and  that 
the  plaintiff  was  to  advance  the  latter  his  percentage 
on  notice  of  shipments  and  to  collect  the  whole  amount 
from  the  purchaser. 

At  the  time  the  alleged  purchase  of  coal  occurred  the 
defendants  were  operating  a  coal  mine  near  that  of 
McCullough;  and  there  was  evidence  that  it  was  cus- 
tomary for  them  to  borrow  powder  from  each  other; 
and  that  about  the  time  the  eight  carloads  of  coal  were 
received  that  McCullough  borrowed  $115  worth  of  pow- 
der, which  defendants  claimed  was  to  be  paid  for  in 
coal ;  and  that  the  eight  carloads  were  received  in  pay- 
'ment.  The  plaintiff  claimed  that  the  purchase  of  the 
powder  was  the  individual  affair  of  McCullough  with 
which  it  had  no  connection;  and  that  the  defendants 
had  notice  of  the  fact  that  the  plaintiff  owned  the  coal 
before  the  time  of  •such  sale.  There  was  evidence 
tending  to  support  each  claim,  and  also  of  a  recognition 
by  the  defendants  of  the  plaintiff  as  their  creditor. 

At  the  request  of  the  defendants,  the  court  instructed 
the  jury ; 
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2.  '*That  if  you  believe  from  the  evidence  that  the 
coal  in  question^  at  the  time  it  was  purchased  by  the 
defendants,  through  their  agent,  P.  J.  Matheney,  if  you 
believe  from  the  evidence  that  the  defendants  did  so 
purchase  it,  was  the  property  of  E.  W.  McOuUougb 
and  not  the  property  of  the  plaintiff,  then  the  plaintiff 
cannot  recover  in  this  case,  and  you  should  find  the 
issues  joined  for  the  defendants  unless  you  further 
believe  from  the  evidence  that  the  defendants  knew  or 
had  reason  to  believe  that  the  plaintiff  had  the  ex- 
clusive control  of  the  output  of  the  mine  operated  by 
said  McCuUough. ' ' 

4.  **That  if  you  believe  from  the  evidence  that  the 
contract  for  the  purchase  of  the  coal  in  question  was 
entered  into  between  E.  W.  McCullough  under  the  name 
of  the  Spaulding  Coal  Company,  and  the  defendants 
through  their  agent,  P.  J.  Matheney,  then  the  plaintiff 
cannot  recover  in  this  case  and  you  should  find  the 
issues  joined  for  the  defendants.'^ 

5.  **That  before  the  plaintiff  can  recover  in  this 
case  that  it  must  prove,  by  the  greater  weight  of  evi- 
dence, that  the  defendants  purchased  the  coal  in  ques- 
tion from  it,  the  plaintiff,  and  that  they  have  not  paid 
for  the  same.  If  the  plaintiff  fails  to  -make  this  proof, 
you  should  find  for  the  defendants. ' ' 

Page,  Hinn'ER,  Page  &  Dallwig,  for  appellant; 
Alden,  Latham  &  Young,  of  counsel. 

Qtjinn,  Quinn  &  McGbath,  for  appellees. 

Mb.  PsEsroiNG  Justice  Carnbs  delivered  the  opinion 
of  the  court. 

Abstract  of  tite  Becision. 

1.  Sales,  §  330* — when  instructions  in  action  for  price  erroneous. 
Instructions  In  an  action  for  the  price  of  coal  delivered  the  de- 
fendant, held  erroneous,  where  the  evidence  was  conflicting  as  to 
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whether  it  was  purchased  from  the  lessee  and  operator  of -a  mine 
or  from  the  plaintiff,  who,  under  a  contract  with  the  former,  con- 
trolled the  output  of  the  mine. 

2.  iNSTBucTioNs,  $  159* — When  instructions  construed  as  series, 
A  series  of  instructions  is  to  be  read  as  a  whole. 

3.  Instructions,  $  160* — toTien  "bad  instruction  cured  5y  other 
instructions.  A  bad  instruction  may  be  explained  apd  cured  by 
other  instructions  of  a  series,  unless  a  verdict  is  directed  on  the 
faulty  one. 

4.  Assignments,  S  31* — when  assignee  may  recover  on  contract, 
A  person  cannot  recover  as  the  assignee  of  a  contract,  in  an  action 
not  brought  in  the  name  of  the  assignor,  where  he  does  not  bring 
himself  within  section  18  of  the  Practice  Act  (J.  &  A.  f  8655). 


James  Saylo  et  al..  Appellees^  ▼•  Anton  Tleno  et  al.^ 

Appellants. 

Gen.  No.  6,988.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  City  Court  of  Spring  Valley;  the  Hon.  C.  E. 
Sheldon,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Affirmed.  Opinion  filed  June  11,  1915.  Rehearing  denied 
July  7,  1915. 

Statement  of  the  Case. 

Bill  in  equity  filed  by  James  Savio  and  two  others 
against  Court  Rose  No.  12  of  the  Foresters  of  Am- 
erica, of  Spring  Valley,  Illinois,  and  the  treasurer, 
financial  treasurer  and  the  trustees  thereof,  alleging  . 
that  the  complainants  were  members  of  said  order,  of 
which  Court  Rose  was  a  local  beneficiary  society  sub- 
ject to  the  constitution  and  by-laws  of  said  body  and 
of  the  Grand  Court  of  Illinois,  and  that  at  a  meeting 
held  November  24,  1913,  a  majority  of  the  members  of 
the  local  body  attempted  to  secede  from  the  Order  of 
Foresters  of  America,  and  at  a  meeting  held  January 
24,  1914,  they  attempted  to  change  the  name  of  the 

•See  niinole  Note*  I>l«ett»  Volt.  XI  to  XV,  And  CumiilatlTe  Quarterly, 
|0pie  and  eeetlon  nuinber. 
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local  body ;  that  the  notice  for  the  November  meeting 
did  not  comply  with  the  rales  of  the  order,  and  that 
therefore  the  proceeding  was  illegal  and  void ;  that  the 
defendants  are  in  possession  of  about  $1,800  belonging 
to  said  order  and  derived  from  dues  paid  by  the  re- 
spective members  together  with  the  charter,  rituals, 
books,  paraphernalia  and  costumes  of  the  society,  and 
certain  real  estate  belonging  to  the  society,  which  the 
defendants  threaten  to  convert  to  their  own  use  or  to 
turn  over  to  a  new  order  which  they  have  attempted  to 
join;  that  by  the  laws  of  the  society  in  case  of  an  at- 
tempt by  a  local  body  to  secede,  if  fifteen  or  more  of 
the  members,  including  some  one  competent  to  preside, 
do  not  secede  (as  was  alleged  to  be  the  case  here),  they 
shall  constitute  the  local  body,  and  be  entitled  to  the 
property  belonging  to  it  before  the  attempted  secession, 
and  that  if  there  are  not  fifteen  members  refusing  to 
secede,  that  the  property  shall  then  belong  to  the  grand 
lodge  of  the  Order  of  Foresters  of  the  State  of  Illinois. 
The  complainants  prayed  that  the  action  of  November 
24,  1913,  be  held  illegal;  and  also  for  a  temporary 
injunction  restraining  the  defendants  from  disposing 
of  said  property.  An  injunction  without  bond  was 
issued.  Thereafter  a  motion,  which  was  denied  was 
made  to  dissolve  the  injunction,  and  by  leave  of  court 
the  complainants  dismissed  their  bill  as  to  one  com- 
plainant who  .had  died  and  as  to  the  defendant  Court 
Rose  No.  12,  and  made  it  a  complainant,  and  filed  an 
amended  and  supplemental  bill,  to  which  the  Grand 
Court  of  Illinois  was  made  a  defendant.  The  amended 
bill  alleged  that  the  laws  of  the  order  did  not  provide 
adequate  relief.  Subsequently,  with  leave  of  court, 
other  amendments  were  made  to  the  bill,  including  the 
prayer,  so  as  to  include  the  new  defendants.  The  de- 
fendants, except  the  Grand  Court,  moved  to  dissolve 
the  injunction,  and  the  motion  was  denied.  The  Grand 
Court  answered  admitting  most  of  the  allegations  of 
the  bill.    The  other  defendants  then  answered  denying 
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most  of  its  allegations,  when  the  defendants  with  the 
exception  of  the  Grand  Court,  again  moved  to  dissolve 
the  injunction,  and  the  motion  was  denied.  Whereupon 
the  defendants,  with  the  exception  of  the  Grand  Court, 
filed  a  bond,  and  attempted  to  appeal  from  the  ordei 
denying  such  motions. 

It  was  contended  that  the  verification  to  the  original, 
the  amended  and  supplemental  bills  were  defective, 
and  made  those  pleadings  entirely  on  information  and 
belief,  and  that  the  court  erred  in  subsequently  per- 
mitting the  amendment  of  the  verifications. 

The  motions  for  leave  to  file  the  amended  and  sup- 
plemental bills  and  subsequent  amendments  did  not 
ask  that  it  be  without  prejudice  to  the  injunction. 

J.  L.  Murphy,  for  appellants. 

GiLBEBT  F.  Wagner,  for  appellees. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Injunction,  §  367* — when  denial  of  motion  to  dissolve  is  ap- 
pealahle.  Under  section  123  of  the  Practice  Act  (J.  ft  A.  H  8661), 
an  appeal  lies  from  the  denial  of  a  motion  to  dissolve  an  injunc- 
tion made  either  before  or  after  answer. 

2.  Injunction,  §  183* — when  verification  sufficient.  The  veri- 
fication of  an  injunction  bill,  as  well  as  a  supplemental  bill  and 
amendments  thereto,  held  absolute,  except  as  to  matters  expressly 
charged  on  information  and  belief. 

3.  Injunction,  §  165* — when  preliminary  injunction  dissolved 
ly  amendment  to  hill.  The  filing  of  an  amendment  to  an  injunc- 
tion bill,  as  well  as  a  supplemental  bill  and  amendments  thereto, 
which  merely  make  the  allegations  of  the  original  bill  more  spe- 
cific, although  made  without  an  express  order  that  they  should 
be  without  prejudice  to  a  preliminary  injunction  previously  granted, 
do  not  have  the  effect  of  dissolving  such  writ. 

4.  Fbatebnal  and  mutual  benefit  societies,  $  55* — when  mem- 
ber may  enjoin  disposition  of  property.     A  bill  of  complaint  filed 

•8m  nilnote  Notes  DIsett,  Volt.  XI  to  .XV,  and  Cnmnlstlve  Qnartorly,  mum 
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by  a  member  of  a  local  beneficiary  society  against  the  society  and 
its  officers,  alleging  an  illegal  attempt  by  the  defendants  and  others 
to  secede  from  the  order,  and  that  the  defendants  were  in  possesr 
sion  of  money  and  property  belonging  to  the  society  which  the; 
intended  to  turn  oyer  to  a  new  society  which  they  intended  to 
Join,  or  to  convert  it  to  their  own  use,  held  to  Justify  the  granting 
of  a  preliminary  injunction  until  a  hearing  on  the  merits. 


Thomas  Caveglla  et  al..  Appellees^  ▼•.  Anton  Tlen#  et 

aL,  Appellants. 

Gen.  No.  6,989.    (Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Spring  Valley;  the  Hon.  C.  B. 
Sheldon,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Reversed  and  remanded.  Opinion  filed  June  11,  1916. 
Amended  and  refiled  June  25,  1915.    Rehearing  denied  July  7,  1916. 

Statement  of  the  Case. 

Bill  filed  by  Thomas  Caveglia  and  sixty  or  seventy 
others  against  five  persons  as  defendants,  who  were 
alleged  to  be  the  treasurer,  financial  treasurer  and 
trustees  of  Court  Rose  No.  12,  Foresters  of  America, 
of  Spring  Valley,  Illinois,  under  the  jurisdiction  of  the 
Grand  Court  of  Illinois.  The  bill  alleged  that  the  com- 
plainants were  all  members  of  said  Court;  and  in  its 
main  features  the  bill  and  its  amendments  were  like 
those  discussed  in  Savio  v.  Vieno,  ante,  p.  395.  A  pre- 
liminarj^  injunction  was  granted.  Thereafter  by  leave 
of  court,  the  bill  was  amended,  which  the  defendants 
moved  to  dismiss  because  filed  without  the  consent  of 
certain  of  the  complainants,  affidavits  of  whom  were 
filed  denying  authority  to  use  their  names.  The  court 
permitted  the  complainants  to  discontinue  the  suit  as 
to  all  of  such  parties  excepting  Pietro  Biva,  and  then 
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denied  the  motion  to  dismiss  the  action.  Complainants 
filed  an  amendment  to  their  hill  making  the  Grand 
Court,  Foresters  of  America,  of  the  State  of  Illinois, 
a  defendant;  whereupon  all  of  the  defendants  an- 
swered ;  and  thereafter  the  defendants,  other  than  the 
Grand  Court,  moved  to  dissolve  the  injunction,  which 
was  denied,  and  the  movents  then  appealed  from  the 
two  orders  denying  the  motions  to  dissolve. 

The  defendants  contend  that  the  suit  should  have 
been  dismissed  on  the  filing  by  them  of  a  plea  of  the 
pendency  of  the  previous  action,  to  which  many  of  the 
complainants  in  the  present  suit  were  not  parties. 

Court  Rose  No.  12  was  not  a  party  to  the  suit  either 
as  complainant  or  defendant. 

J.  L.  MuBPHY,  for  appellants. 

OiiiBEBT  F.  Wagner,  for  appellees. 

Mb.  Justice  DibMiL  delivered  the  opinion  of  the 
court. 

AbstrMt  of  the  Decision. 

1.  iKJUivcnoN,  i  262* — wthen  diisolved  on  filing  of  plea  of  another 
»uit  pending.  An  injunction.  Issued  in  an  action  by  members  of  a 
fraternal  society  against  the  officers  and  trustees  thereof,  to  restrain 
an  unlawful  disposition  of  its  property,  should  not  be  dissolved 
and  the  suit  dismissed  on  the  filing  merely  of  a  plea  of  the  pend- 
ency of  another  action  against  the  defendants  pertaining  to  the 
aame  matter  where  some  of  the  complainants  in  the  last  action  were 
not  parties  to  the  first  suit 

2.  Equity,  §  183 ♦ — ichen  suit  dismissed  on  plea  of  another  action 
pending.  The  mere  filing  of  a  plea  alleging  the  pendency  of  an- 
other suit  between  the  same  parties  concerning  the  same  matter 
does  not  entitle  the  defendant  to  a  dismissal  of  the  bill  of  com- 
plaint before  the  plea  has  been  put  on  issue  and  tried. 

3.  Appeal  akd  ebbob,  §  990* — when  affidavits  on  motion  re- 
viewed, Aflldavits  used  on  a  motion  to  dismiss  a  blU  of  complaint 
because  not  filed  with  the  consent  of  all  of  the  complainants*  and 
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which  are  copied  into  the  record  by  the  clerk,  cannot  be  considered 
on  appeal  when  not  embodied  in  a  certificate  of  the  evidence. 

4.  Equity,  $  97 ♦ — when  consent  of  complainant  to  use  of  name 
presumed.  That  a  bill  of  complaint  was  filed  with  the  consent  of 
a  complainant  will  be  presumed  in  an  appeal  from  the  denial  of 
a  motion  to  dismiss  because  of  the  failure  to  obtain  his  consent 
before  filing,  where  the  evidence  submitted  on  the  motion  is  not 
embodied  in  a  certificate  of  evidence. 

6.  Fbatesnal  and  mutual  benefit  socimss,  S  65* — when  so- 
ciety necessary  party  to  proceeding  to  enjoin  officers.  A  fraternal 
society  is  an  essential  party,  either  complainant  or  defendant,  to  an 
action  by  a  member  to  ^enjoin  an  unlawful  disposition  of  its  prop- 
erty by  its  officers  and  trustees. 


Willfred  Coal  Company,  Plaintiff  in  Error,  t.  Fred  A. 
8 app  et  aL,  Defendant  in  Error. 

Gen.  No.  6,996. 

1.  Libel  and  blander,  §  88* — when  corporation  may  sue  for  libel. 
A  corporation  may  sue  for  a  libel  refiecting  on  the  management 
of  its  trade  or  business,  its  credit  and  its  property,  without  alleg- 
ing or  proving  special  damages,  where  the  language  used  is  action- 
able per  se. 

2.  Libel  and  slandeb,  |  1* — how  words  of  libelous  publUMtion 

9 

construed.  In  order  to  ascertain  the  meaning  of  an  alleged  libelous 
newspaper  publication,  the  whole  of  the  article  must  be  censtnied 
and  read  in  connection  with  the  headlines,  each  phrase  construed 
in  the  light  of  the  entire  publication,  the  words  used  must  be  taken 
in  their  natural  and  obvious  meaning,  and  in  the  sense  that  fairly 
belongs  to  them. 

3.  Libel  and  blandeb,  $  40* — what  charges  against  corporation 
libelous  per  se.  It  is  libelous  per  se  to  publish  falsely  of  a  coal  min- 
ing company  that  it  has  violated  some  of  the  laws  requiring  the  use 
of  safety  appliances  in  its  mine;  that  its  miners  were  not  properly 
protected  by  safety  appliances;  that  it  violated  the  law  by  using 
a  boiler  for  six  months  without  reporting  its  condition;  that  by 
reason  of  such  violations  the  mine  had  been  closed  by  a  State 

•See  nilnola  Notes  DUrett,  VoU.  XI  to  XV,  mxI  CvmnltttiTe  Quarterly, 
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mine  Inspector,  and  a  criminal  prosecution  brought  against  the 
president  of  the  company;  that  the  latter  could  not  be  found  and  was 
a  fugitive  from  justice;  that  thirty-five  miners  were  thrown  out  of 
employment;  that  one  of  them  had  to  sue  in  order  to  obtain  his 
pay;  that  the  company  had  been  wrecked;  that  it  was  not  able 
to  meet  its  pay-rolls,  and  that  no  plans  had  been  made  for  reopen- 
ing the  mine. 

Error  to  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Joe  A. 
Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Reversed  and  remanded  with  directions.  Opinion  filed  June 
11,  1915. 

Statement  by  the  Court.  The  plaintiff  in  error,  an 
Illinois  corporation,  engaged  in  the  business  of  operat- 
ing a  coal  mine  and  selling  the  products  thereof, 
brought  suit  in  the  Circuit  Court  of  La  Salle  county 
against  the  defendants  in  error,  the  editors  and  pro- 
prietors of  the  Daily  Eepublican-Times,  a  newspaper 
published  at  Ottawa  in  said  county,  to  recover  damages 
for  the  publication  of  an  alleged  libelous  article  in  said 
newspaper.  An  amended  declaration  was  filed  to  which 
a  general  demurrer  was  sustained.  The  plaintiff  elect- 
ing to  stand  by  its  declaration,  judgment  in  bar  was 
entered  against  plaintiff,  and  it  has  sued  out  this  writ 
of  error  to  review  the  action  of  the  trial  court. 

The  amended  declaration  consists  of  one  count, 
which,  omitting  formal  parts  and  matters  of  induce- 
ment relative  to  the  occupation  of  plaintiff  in  error 
and  the  good  opinion  of  the  public  which  it  claims  to 
have  enjoyed,  is  as  follows : 

**And  the  said  plaintiff,  at  that  time  and  place  (Oc- 
.  tober  15,  1912,  at  Seneca,  La  Salle  County,  Illinois), 
did  a  large  and  lucrative  business  in  mining  and  selling 
coal  in  and  at  said  coal  mine,  and  the  plaintiff  had 
many  customers  with  whom  it  did  business  and  many 
others  who,  together  with  said  customers,  extended 
to  it  confidence  and  credit,  and  from  its  said  business 
'  as  aforesaid,  a  large  profit  resulted  to  the  plaintiff. 
The  plaintiff  also  had  and  employed  as  its  presi- 
dent   and    manager    one    J.    L.    Jones,    who    is 
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the  same  person  hereinafter  mentioned  in  said 
libel,  by  said  name,  and  the  said  J.  K  Jones,  as  presi- 
dent and  manager  of  said  plaintiff,  had  and  enjoyed 
among  the  said  custom^*8  of  said  plaintiff  a  good  repu- 
tation for  honesty  a&d  fair  dealing  and  skilful  manage- 
ment of  the  business  of  said  plaintiff,  and  l^e  -said 
confidence  and  esteem  in  whidi  the  sHid  Jones  was  held 
by  the  said  customers  of  the  plaintiff  increased  and 
extended  and  maintained  the  business  of  the  said  plain- 
tiff, as  aforesaid,  and  thereby  greatly  increased  the 
profit  which  said  plaintiff  derived  from  the  said  busi- 
ness, and  thereby  greatly  increased  the  value  of  the 
property  which  the  said  plaintiff  used  in  and  about  its 
said  business;  yet,  the  defendants,  well  knowing  tiie 
premises,  but  wickedly  and  maliciously  intending  to 
injure  tiie  plaintiff  in  its  said  business,  and  to  bring 
it  into  public  scandal  and  disgrace,  to  wit^  on  or  abont 
the  15th  day  of  October,  A.  D.  1912,  in,  to  wit :  the  Oify 
of  Ottawa,  County  of  La  Salle  and  State  of  Illinois, 
wickedly  and  maliciously  did  compose  tind  publish  and 
caused  to  be  composed  and  published  of  and  concerning 
plaintiff,  in  a  certain  newspaper  called  the  Daily  Re- 
publican-Times, whereof  the  defendants  were  then  and 
there  the  editors  and  proprietors,  a  certain  false,  scan- 
dalous, malicious  and  defamatory  libel  containing  the 
false,  scandalous,  malicious,  defamatory  and  libelous 
matter  following,  of  and  concerning  the  plaintiff,  that 
is  to  say : 

^Sheriff  in  hunt  of  Coal  Co.  head— Willf red  Mine  at 
Seneca  closed  by  Inspector — ^President  Skips — In- 
formation Filed  against  J.  L.  Jones.  State  Inspector 
charges  the  miners  were  not  properly  protected  by 
safety  appliances — Miner  starts  suit  for  wages — 
Miners  out  of  Employment. 

'The  Willf  red  Coal  Mine,  at  Seneca  (meaning  the 
mine  of  the  plaintiff)  was  closed  Monday  by  Hector 
McAllister,  of  Streator,  state  mine  inspector,  on  the 
ground  that  the  men  employed  at  the  mines  were  not 
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properly  protected.  The  sheriff  of  the  county  is  in 
search  of  J.  L.  Jones,  the  president  of  the  company 
(meaning  plaintiff).  Jones  has  been  made  defendant 
in  a  criminal  suit  started  in  the  County  Court  by 
State's  Attorney  C.B.  CuUen,  in  which  Jones  (meaning 
the  president  of  the  plaintiff)  is  charged  with  operat- 
ing his  mine  without  proper  boiler  inspection.  The 
information  was  filed  by  the  State's  Attorney  Septem- 
ber 27th,  and  the  papers  have  been  in  the  sheriff's 
hands  since  that  time,  but  Jones  (meaning  the  president 
of  the  plaintiff)  cannot  be  located.  Deputy  Sheriff 
Basmus  Benson  was  in  Seneca  Monday  looking  for  the 
coal  company  (meaning  plaintiff)  president,  but  he 
was  not  to  be  found.  It  is  said  Jones  is  in  hiding  in 
Chicago.  Jones,  it  is  said,  has  remained  away  from 
Seneca  since  the  information  was  filed.  The  business 
of  the  company  (meaning  the  plaintiff)  has  become 
badly  wrecked,  and  it  is  said  the  coal  company  (mean- 
ing the  plaintiff)  has  not  been  able  to  meet  its  (meaning 
the  plaintiff)  payroll.  Phil  Timmins,  former  employee 
of  the  Willfred  Coal  Co.  had  trouble  collecting  the 
wages  which  he  charges  is  due  him  and  has  brought 
suit.  Timmins  claims  that  on  one  occasion  when  he 
went  to  Jones  (meaning  the  piresident  of  the  plaintiff) 
to  collect  his  wages  he  was  thrown  down  a  flight  of 
stairs,  and  that  on  another  occasion  he  was  ordered  off 
the  sidewalk  by  Jones  (meaning  the  president  of  the 
plaintiff).  The  information  filed  against  Jones  (mean- 
ing the  president  of  the  plaintiff)  with  Hector  McAllis- 
ter as  prosecuting  witness,  represents  that  the  Willfred 
Coal  Co.  (meaning  the  plaintiff)  used  a  boiler  at  its 
mine  for  a  period  of  more  than  six  months  without 
making  a  report  on  its  condition.  After  McAllister 
had  taken  up  the  boiler  matter  he  made  a  close  exam- 
ination of  the  mine  and  directed  that  it  be  closed  until 
the  proper  safety  appliances  are  installed.  The  thirty- 
five  men  employed  at  the  mine  are  now  out  of  work. 
At  the  office  of  the  coal  company  this  afternoon  it  was 
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announced  that  no  definite  plans  had  been  made  for 
reopening  the  mine  (meaning  the  mine  of  the  plain- 
tiff.)' 
By  means  of  the  committing  of  which  said  grievances 

by  the  defendants  the  plaintiff  has  been  and  is-  greatly 
injured  in  its  good  name,  reputation,  credit,  trade  tod 
business  and  has  fallen  into  great  discredit  among  its 
creditors  and  other  worthy  persons  with  whom  it  had 
dealings  and  in  its  said  trade  and  business,  which  busi- 
ness was  that  of  operating  a  coal  mine  and  selling  the 
product  thereof  and  purchasing  supplies,  labor  and 
material  in  the  operation  of  said  mine ;  insomuch  that 
those  creditors  and  other  persons  wholly  on  account  of 
the  publishing  and  distribution  of  the  said  false,  scan- 
dalous, malicious  and  defamatory  libel  by  the  said' 
defendants,  as  aforesaid,  have  altogether  refused  to 
sell  and  refused  to  buy  of  or  sell  to  or  have  anything 
to  do  with  the  plaintiff  in  its  trade  and  business  afore- 
said. And  the  plaintiff  has  been  and  is  greatly  injured 
also  in  its  re'putation,  trade  and  business^  because  of 
the  said  false,  scandalous,  malicious,  and  defamatory 
libel  by  the  said  defendants,  as  aforesaid,  of  the  reputa- 
tion of  the  plaintiff's  president  and  manager,  said  J. 
L.  Jones,  as  aforesaid.  And  also  by  means  of  the 
premises  the  plaintiff  has  been  brought  into  public 
scandal  and  disgrace  and  has  been  and  is  shunned  and 
avoided  by  divers  persons  and  has  been  and  is  thereby 
injured;  to  the  damage  of  the  plaintiff  in  the  sum  of 
twenty  thousand  dollars  ($20^000.00),  and  therefore 
this  suit  is  brought." 

Abraham  E.  Mabie  and  I.  I.  Hanna,  for  plaintiff  in 
error. 

McDouGALL  &  Chapman,  for  defendants  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 
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It  is  contended  by  defendants  in  error  that  the  dec- 
laration fails  to  allege  any  special  damage  resulting 
in  pecuniary  loss  to  plaintiff  in  error,  and  that  by  rea- 
son thereof  it  is  fatally  defective.  The  determination 
of  this  question  depends  upon  whether  the  article  com- 
plained of  or  any  of  the  statements  therein  contained 
are,  as  applied  to  the  corporation,  libelous  per  se.  If 
the  article  contains  statements  which  are  actionable 
of  themselves  when  applied  to  the  plaintiff  corporation 
and  its  credit,  trade  and  business,  it  was  unnecessary 
to  allege  special  damage,  and  the  demurrer  should  have 
been  overruled.*  If  the  words  used  are  not  actionable 
per  se,  it  may  be  necessary  to  determine  whether  the 
allegations  of  special  damage  are  sufficient. 

At  common  law  a  corporation  may  maintain  an  action 
for  libel  affecting  its  trade  or  business.  Hahnemannian 
Life  Ins.  Co.  v.  Beebe,  48  111.  87;  Jeivelers'  Mercantile 
Agency  v.  Douglass,  35  111.  App.  627;  Inland  Printer 
Co.  V.  Economical  Half  Tone  Supply  Co.,  99  111.  App. 
8;  Newell  on  Slander  and  Libel  (3rd  Ed.)  par.  448;  5 
Thompson  on  Corp.  (2nd  Ed.)  sec.  5440;  25  Cyc.  425. 
In  some  of  the  earlier  cases,  notablv  in  Trenton  Mutual 
Life  (0  Fire  Ins.  Co.  v.  Perrine,  23  N.  J.  L.  (3  Zab.) 
402,  decided  in  1852,  it  was  held  that  no  words  spoken 
or  written  of  a  corporation  could  be  actionable  in  them- 
selves, and  that  the  corporation  must  always  allege 
and  prove  special  damage  in  order  to  recover.  This 
distinction  was  thought  to  be  justified  by  the  fact  that 
a  corporation  has  not,  like  an  individual,  any  character 
or  reputation  to  be  affected  by  the  libel,  independent  of 
its  trade  or  business.  However,  the  law  is  now  well 
settled  that  a  corporation  may  sue  for  a  libel  reflecting 
on  the  management  of  its  trade  or  business,  its  credit 
and  its  property,  without  alleging  or  proving  special 
damage,  where  the  language  used  is  actionable  per  se. 
Newell  on  Slander  .and  Libel  (3rd  Ed.)  par.  448;  5 
Thompson  on  Corp.  (2nd  Ed.)  sec.  5440;  Ohio  d  M.  Ry. 
Co.  V.  Press  Pub.  Co.,  48  Fed.  206;  American  Book  Co. 
V.  Gates,  85  Fed.  729 ;  Gross  Coal  Co.  v.  Rose,  126  Wis. 
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24;  Midland  Pub.  Co.  v.  Implement  Trade  Journal  Co., 
108  Mo.  App.  223;  Reporters'  Ass'n  of  America  v.  Sun 
Printing  <&  Publishing  Ass'n,  186  N.  Y.  437;  Bee  Pub. 
Co.  V.  World  Pub.  Co.,  59  Neb.  713;  Arrow  Steamship 
Co.  V.  Bennett,  73  Hun  (N.  Y.)  81;  Shoe  S  Leather 
Bank  v.  Thompson,  18  Abb.  Pr.  (N.  Y.)  413;  Union 
Associated  Press  v.  Heath,  49  App.  Div.  (N.  Y.)  247; 
St.  James  Military  Academy  v.  Gaiser,  125  Mo.  517; 
South  Hetton  Coal  Co.  v.  Northeastern  News  Ass'n. 
1  Q.  B.  133.  In  note  to  Brayton  v.  Cleveland  Special 
Police  Co.,  63  Ohio  St.  83,  reported  in  52  L.  B.  A.  525, 
an  extensive  collection  of  authorities  will  be  found 
upon  the  question  here  involved. 

The  cases  relied  upon  by  defendants  in  error,  except 
Trenton  Mut.  Life  d  Fire  Ins.  Co.  v.  Perrine,  supra,  do 
not  support  their  contention  that  it  is  always  necessary 
for  a  corporation  in  an  action  for  libel  to  allege  and 
prove  special  damage  and  pfecuniary  loss.  In  Memphis 
Tel.  Co.  V.  Cumberland  Telephone  d  Telegraph  Co., 
76  C.  C.  A.  436,  145  Fed.  904  and  in  Reporters'  Ass'n 
of  America  v.  Sun  Printing  &  Publishing  Co.,  186  N. 
Y.  437,  it  was  held  that  the  words  complained  of  were 
not  actionable  per  se,  and  the  question,  whether  it 
would  have  been  necessary  to  aver  special  damage  had 
the  language  been  actionable  in  itself,  did  not  arise. 
However,  in  the  case  last  cited,  Mr.  Justice  Gray  clear- 
ly recognizes  the  distinction  between  words  actionable 
per  se  and  those  not,  in  pleading  special  damage.  He 
says: 

* '  There  has  been  some  dispute  in  the  cases  as  to  the 
necessity  of  setting  out  the  specific  damage,  which  a 
corporation  claims  to  have  suffered  from  a  libelous 
publication ;  but  I  regard  the  better  rule  to  be  that  such 
an  averment  is  not  necessary,  when  the  language  is  of 
so  defamatory  a  nature  as  to  directly  affect  credit  and 
to  occasion  pecuniary  injury.'' 

In  American  Book  Co  v.  Gates,  85  Fed.  729,  also 
relied  upon  by  defendants  in  error,  the  plaintiff  by 
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leave  of  court  struck  out  of  his  complaint  all  averments 
with  reference  to  special  damage,  leaving  the  same  as 
follows:  **That  by  reason  of  the  said  premises  and 
the  acts  of  the  defendant,  as  aforesaid,  this  plaintiff 
has  been  damaged  and  has  suffered  damages  to  its 
business,  business  reputation,  and  credit,  *  *  *  in 
the  sum  of  one  hundred  thousand  dollars."  It  was 
held  that  one  statement  in  the  article  complained  of 
was  libelous  per  se,  and  that  as  to  such  statement  the 
complaint  of  the  plaintiff  corporation  was  suflBcient 
without  averment  as  to  special  damage.  In  Canton 
Surgical  <&  Dental  Chair  Co.  v.  McLain,  82  Wis.  93,  also 
cited  by  defendants  in  error,  it  was  held  that  the  words 
charged  were  not  actionable  per  se,  that  they  did  not 
necessarily  relate  to  the  business  of  the  plaintiff  cor- 
poration, and  that  the  complaint  failed  to  state  facts 
or  circumstances  by  way  of  colloquium  or  otherwise 
suflScient  to  enlarge  the  meaning  of  the  supposed  slan- 
derous words.  In  concluding  the  opinion,  the  court 
says :  *  *  Nor  does  the  mere  general  allegation  of  special 
injury  in  the  loss  of  the  sale  of  chairs  supply  such  de- 
ficiency.'* The  question  whether  it  would  have  been 
necessary  to  aver  special  damage  had  the  words  been 
actionable  was  not  raised  or  considered.  It  is  also 
to  be  observed  that  if  this  case  could  be  given  the  force 
contended  for  by  defendant  in  error,  it  is  not  in  har- 
mony with  the  later  Wisconsin  cases  heretofore  cited. 
Hahnemannian  Life  Ins.  Co.  v.  Beehe,  48  111.  87,  does 
not  support  the  position  of  defendants  in  error.  In 
that  case  a  foreign  corporation  brought  suit  for  an 
alleged  libel,  and  on  demurrer  to  the  declaration  it  was 
held  that  the  charter  of  the  plaintiff  should  have  been 
set  out  at  length,  in  order  that  it  might  be  seen  whether 
the  publication  was  false  in  stating  the  mode  in  which 
it  authorized  the  business  to  be  done,  and  which  was  the 
snbject  of  the  criticism  which  constituted  the  alleged 
libel.  It  was  further  held  that  the  usual  formula  in  the 
dedfiTation,  to  the  effect  that  the  defendant  falsely  and 
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maliciously  wrote  and  published  the  article  complained 
of,  was  not  sufficient  under  the  circumstances  of  that 
case  to  charge  the  falsity  of  the  article.  The  question 
whether  or  not  it  was  necessary  to  allege  special  dam- 
age apparently  was  not  raised  or  considered  by  the 
court.  That  the  article  there  complained  of  might  have 
been  libelous,  if  its  falsity  had  been  properly  pleaded, 
is  plainly  intimated,  when  the  court  says : 

**If  the  charter  contains  no  such  authority,  and  the 
company  does  not  propose  to  do  its  business  in  this 
method,  the  publication  may  be  libelous.  Herein  con- 
sists the  fatal  defect  in  this  declaration.  It  nowhere 
purports  to  set  out  the  charter,  either  in  substance 
OT  in  haec  verba/' 

Our  attention  has  been  called  by  defendants  in  error 
to  6  Thompson  on  Corp.  (1st  Ed.)  sec.  7383,  where  it 
is  said:  *'A  Corporation  may  maintain  an  action  for 
libel  upon  averment  and  proof  of  special  damages. 
This  would  clearly  be  true  in  respect  of  a  slander  of  its 
goods  or  property. ' '  An  examination  of  the  last  edition 
of  Thompson,  vol.  5,  sec.  5440,  relating  to  the  same  sub- 
ject, will  disclose  that  the  text  of  said  section  7383  has 
been  entirely  omitted  from  the  later  edition,  and  not 
only  is  the  rule  there  clearly  recognized  that  a  corpora- 
tion may  sue  for  a  libel  affecting  its  business  or  prop- 
erty, but  numerous  instances  are  given  where  it  has 
been  held  that  the  language  used  was  libelous  per  se. 
Trenton  Mut.  Life  S  Fire  Ins.  Co.  v.  Perrine,  supra,  is 
the  only  case  cited  which  tends  to  support  the  position 
of  defendants  in  error.  That  decision  was  rendered  in 
1852,  when  there  were  practically  no  adjudicated  cases 
upon  the  subject,  and  the  case  was  necessarily  one  of 
first  impression.  In  the  Perrine  case,  a  libel  case,  the 
declaration  of  the  plaintiff  corporation  contained 
elaborate  averments  of  special  damage  which  were 
held  sufficient  upon  demurrer.  In  the  opinion  the  court 
says: 

'  *  It  may  be  admitted,  without  prejudice  to  the  pres- 
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ent  inquiry,  that  no  words  spoken  or  written  of  a 
corporation  are  in  themselves  actionable,  but  the  cor- 
poration must  always  show  special  damage  in  order  to 
recover.  And  the  reason  for  the  distinction  may  be 
found  in  the  fact,  that  a  corporation  has  not,  like  an 
individual,  any  character  to  be  effected  by  the  libel, 
independent  of  its  trade  or  business.'' 

This  statement  is  not  in  harmony  with  the  holdings 
in  the  later  cases,  nor  does  it  commend  itself  to  us  as 
sound  in  principle,  where  the  libelous  statements  per- 
tain to  the  trade  or  business  of  a  corporation  and  are 
of  such  a  character  as  to  naturally  and  proximately 
result  in  pecuniary  injury. 

The  question  whether  the  article  complained  of  is 
libelous  per  se  will  be  considered.  The  imputation  of 
an  indictable  oflfense  is  not  essential  where  the  charge 
is, written  or  printed.  Harkness  v.  Chicago  Daily  News 
Co.  102  111.  App.  162 ;  Dowie  v.  Priddle,  116  111.  App. 
184,  aff 'd  216  111.  553.  It  is  well  settled  that  words 
spoken  or  written  of  one  in  his  office,  trade,  profession 
or  business,  which  tend  to  impair  his  credit,  or  charge 
him  with  fraud  or  indirect  dealings  or  incapacity,  and 
which  tend  to  injure  him  in  his  trade,  profession  or 
business,  are  actionable  without  proof  of  special  dam- 
age. Clifford  V.  Cochrane,  10  HI.  App.  570 ;  MacDonald 
V.  Lord,  27  HI.  App.  Ill ;  Gerald  v.  Inter  Ocean  Pub, 
Co.,  90  HI.  App.  205 ;  Marion  v.  Courier  Pub.  Co.,  125 
HI.  App.  351 ;  Gross  Coal  Co.  v.  Rose,  126  Wis.  24 ;  New- 
ell on  Slander  and  Libel  (3rd  Ed.)  par.  41.  Any  writ- 
ten words  are  libelous  which  impeach  the  credit  of  any 
merchant  or  trader  by  imputiifg  to  him  bankruptcy, 
insolvency  or  even  embarrassment,  or  which  impute  to 
him  fraud  or  dishonesty  or  any  mean  and  dishonorable 
trickery  in  the  conduct  of  his  business,  or  which  in  any 
other  manner  are  prejudicial  to  him  in  the  way  of  his 
e)nployment  or  trade.  Newell  on  Slander  and  Libel 
(3rd  Ed.)  par.  47.  Words  are  actionable  as  libelous  if 
they  are  fairly  susceptible  of  a  meaning  defamatory  of 
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the  business  of  the  plaintiff.  Harkness  .v.  Chicago 
Daily  News  Co.,  102  111.  App.  162.  A  publisher  who 
maliciously  makes  a  false  statement  of  a  material  fact 
in  relation  to  the  wares  of  a  merchant  or  manufacturer 
is  guilty  of  a  trade  libel.  Inland  Printer  Co.  v.  Econ- 
omical Half  Tone  Supply  Co.y  99  111.  Ajq).  8. 

The  foregoing  principles  have  been  applied  to  libels 
affecting  the  credit,  trade  and  business  of  corporations. 
Newell  on  Slander  and  Libel  (3rd  Ed.)  par.  448.  In 
5  Thompson  on  Corp.  (2nd  Ed.)  sec.  5440,  it  is  said: 

**A  corporation  may  sue  for  a  libel  affecting  its 
business  or  property,  as  where,  for  example,  the  cor- 
poration is  engaged  in  a  business  which  depends  upon 
credit,  and  a  defamatory  publication  is  made  which  is 
injurious  to  its  credit.  Thus  a  newspaper  article 
falsely  stating  that  a  business  corporation  is  in  a  pre- 
carious condition  and  cannot  meet  its  financial  obliga- 
tions and  that  it  is  about  to  collapse  as  a  business  con- 
cern is  libelous  per  se.  (See  Bee  Pub.  Co.  v.  World 
Pub.  Co.,  59  Neb.  713).  So  it  has  been  held  libelous  to 
charge  a  corporation  engaged  in  the  business  of  fur- 
nishing news  to  newspapers  with  tapping  the  telegraph 
wires  of  a  rival  company  for  its  news.  {Union  Asso- 
ciated Press  V.  Heath,  49  App.  Div.  (N.  Y.)  247.)  So 
it  is  libelous  to  charge  a  trade  journal  with  being  a 
fake.  (Midland  Pub.  Co.  v.  Implement  Trade  Journal, 
108  Mo.  App.  223.)  So  it  has  been  held  that  a  charge 
against  a  street  railroad  company  of  keeping  two  sets 
of  books,  one  to  make  settlement  with  the  State  audit- 
ors, of  its  license,  and  one  for  its  stockholders,  is  a 
charge  involving  moral  turpitude  and  comes  within 
the  class  that  is  actionable  per  se.  {Cincinnati  St.  By. 
Co.  V.  Cincinnati  Daily  Tribune  Co.,  31  Cine.  L.  Bui. 
(Ohio)  111.)  It  has  been  held  libelous  per  se  to  charge 
that  a  corporation,  engaged  in  the  business  of  selling 
coal,  at  the  time  of  a  coal  famine,  when  the  people  were 
suffering  for  fuel,  not  only  asked  extortionate  prices 
for  its  coal  but  actually  refused  to  sell  coal  to  peof>le 
suffering  from  sickness.'' 
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In  Gross  Coal  Co.  v.  Rose,  126  Wis.  24,  the  Supreme 
Court  of  Wisconsin,  in  speaking  of  the  defamatory 
charge  there  made,  says :  * '  Such  a  charge  is  libelous, 
because  imputing  mean  and  abhorrent  conduct  to  the 
plaintiff  in  the  management  of  its  business,  and  thus 
tending  necessarily  to  injure  it  in  such  business.'' 

In  Inland  Printer  Co.  v.  Economical  Half  Tone  Sup- 
ply Co.,  99  111.  App.  8,  it  was  held  that  a  publication 
falsely  charging  that  the  wares  of  a  manufacturer  are 
a  humbug,  worthless  and  unfitted  for  practical  use,  is 
libelous  per  se.  In  Ohio  <&  M.  Ry.  Co.  v.  Press  Pub.  Co. 
48  Fed.  206,  it  was  held  libelous  per  se  to  publish  of  a 
railroad  corporation  a  statement  that  "over  one  half 
of  the  ties  in  the  roadbed  are  rotten,  and  it  is  dangerous 
to  run  trains  very  fast ; "  to  publish  that  a  corporation 
engaged  in  selling  books  places  out  of  date 
school  books  in  frontier  or  backwoods  states; 
and  that  *' books  that  are  referred  to  nowadays 
as  a  laughing  stock  by  intelligent  teachers  are  foisted 
upon  whole  States  for  a  series  of  years," — so  relates 
to  its  methods  in  pursuing  its  business  as  to  be  action- 
able, without  allegation  of  special  damage.  America/n 
Book  Co.  V.  Gates,  85  Fed.  729.  A  defamatory  publica- 
tion that  a  steamship  company  has  been  detected  in  a 
swindling  scheme,  and  forced  to  discontinue  its  busi- 
ness in  the  place  selected,  has  been  held  to  be  libelous 
per  se.  Arroiv  Steamship  Co.  v.  Bennett,  73  Hun  (N. 
Y.)  81.  In  Shoe  d  Leather  Bank  v.  Thompson  18 
Abb.  Pr.  (N.  Y.)  413,  a  banking  corporation  brought 
an  action  for  libel  for  the  publication  of  a  statement 
that  there  were  notes  of  the  bank  said  to  be  counter- 
feits and  the  officers  were  in  doubt  as  to  which  were 
good,  and  that  divers  persons  refused  to  receive  the 
notes  of  the  bank  or  deal  with  it,  to  its  damage.  It  was 
held  that  the  words  were  actionable  without  an  aver- 
ment of  special  damage.  In  St.  James  Military  Acad- 
emy V.  Gaiser,  125  Mo.  517,  the  publication  referred  to 
an  academy  where  dancing  was  taught,  to  the  effect 
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that  such  institution  was  harmful  to  the  moral  and 
religious  interests  of  the  community,  and  urging  people 
to  absent  themselves  from  the  academy  as  long  as 
dancing  was  allowed  in  the  building.  This  was  held 
sufficient  to  sustain  an  action  for  libel.  In  South  Hetton 
Coal  Co,  V.  Northeastern  News  Ass'n,  1  Q.  B.  133,  it 
was  said  that  an  action  for  libel  will  lie  at  the  suit  of 
an  incorporated  trading  company  for  a  defamatory 
publication  calculated  to  injure  its  reputation  in  the 
way  of  its  business,  without  proof  of  special  damage. 

In  order  to  ascertain  the  meaning  of  a  published 
article  the  whole  of  the  article  must  be  considered,  each 
phrase  must  be  construed  in  the  light  of  the  entire 
publication,  and  the  words  are  to  be  taken  in  their 
natural  and  obvious  meaning  and  in  the  sense  that 
fairly  belongs  to  them.  The  headlines  of  a  newspaper 
article  must  also  be  read  in  connection  with  the 
language  which  follows.  Marshall  v.  Chicago  Herald 
Co.,  185  111.  App.  226.  The  words  constituting  the 
charge  will  be  construed  with  their  ordinarily  accepted 
meaning.  Sanford  v.  Gaddis,  13  HI.  329;  Nelson  v. 
Borchenius,  52  111.  236;  Miller  v.  Johnson,  79  111.  58; 
Barnes  v.  Hamon,  71  111.  609.  They  must  be  taken  in 
the  sense  which  readers  of  common  and  reasonable 
understanding  would  ascribe  to  them,  that  is,  in  their 
ordinary  or  common  acceptation.  People  v.  Fuller, 
141  111..  App.  374,  aflf'd  238  111.  116;  Ball  v.  Evening 
American  Pub.  Co.,  237  HI.  592;  Ransom  v.  McCurley, 
140  111.  626.  The  essence  of  the  injury  is  the  effect 
created  by  the  libel  upon  the  minds  of  the  hearers. 
Nelson  v.  Borchenius,  52  111.  236. 

Viewed  in  the  light  of  the  foregoing  authorities,  the 
question  presented  in  the  case  at  bar  is  not  difficult  of 
solution.  The  defamatory  statements  contained  in  the 
article  complained  of  may  be  divided  into  two  general 
classes,  viz :  Those  relating  directly  to  the  corporation, 
its  business,  credit,  property  and  management,  and 
those  pertaining  to  the  acts  and  conduct  of  its  president 
and  manager  in  the  management  and  control  of  its  cor- 
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porate  affairs.  Th^  language  complained  of  with  ref- 
erence to  these  two  general  classes  of  statements  is 
clearly  libelous  per  se.  Construing  the  headlines  and 
the  body  of  the  article  together  and  taking  the  words 
used  in  their  ordinary  or  common  acceptation,  that  is, 
in  the  sense  which  a  reader  of  common  and  reasonable 
understanding  would  ascribe  to  them,  the  imputation 
is  clearly  left  that  the  plaintiff  corporation  in  the 
conduct  of  its  mine  had  violated  some  law  requiring 
safety  appliances  for  the  protection  of  its  miners ;  that 
its  miners  were  not  properly  protected  by  safety  ap- 
pliances ;  that  it  has  violated  the  law  by  using  a  boiler 
at  its  mine  for  a  period  of  more  than  six  months  with- 
out making  a  report  of  its  condition ;  that  by  reason  of 
such  violation  of  law,  a  criminal  prosecution  had  been 
commenced,  the  mine  closed  by  the  State  mine  inspect- 
or, its  thirty-five  employees  thrown  out  of  employment 
and  that  no  plan  had  been  made  for  reopening  the 
mine ;  that  the  company  had  become  financially  embar- 
rassed, Dr  in  the  language  of  the  article,  * '  the  business 
of  the  company  has  become  badly  wrecked  and  it  is  said 
that  the  company  has  not  been  able  to  meet  its  pay- 
roll ; ' '  that  one  of  its  miners  had  trouble  in  collecting 
his  wages  and  ttiat  it  was  necessary  for  him  to  sue.  It 
may  also  be  fairly  and  reasonably  inferred  from  the 
article  complained  of  that  by  reason  of  financial  diffi- 
culties and  the  closing  of  the  mine,  the  plaintiff  cor- 
poration is  no  longer  a  going  concern ;  that  it  is  unable 
to  produce  the  product  of  its  mine  for  the  purpose  of 
supplying  its  customers ;  that  it  is  uncertain  when,  if 
ever,  it  will  be  able  to  do  so ;  and  that  its  business  has 
been  ^o  managed  and  conducted  in  violation  of  law  that 
its  president  and  manager  is  now  a  fugitive  from  jus- 
tice. The  article  in  the  respects  indicated  clearly  af- 
fects the  trade,  business  and  property  of  the  plaintiff 
corporation,  and  its  financial  credit  and  standing,  and 
the  reasonable  and  natural  consequence  of  which  will 
be  financial  injury.  As  to  such  matters,  it  was  un- 
necessary to  allege  special  damage. 
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Defendants  in  error  treat  the  case  as  though  the 
defamatory  statements  complained  of  related  solely  to 
the  president  and  manager  of  the  plaintiff  in  his  private 
or  personal  capacity.  If  this  were  true,  their  position 
would  be  well  taJ^en,  as  held  in  Brayton  v,  Clevelcund 
Special  Police  Co.  63  Ohio  St,  83,  and  Midland  Pub.  Co. 
V.  Implement  Trade  Journal  Co.,  108  Mo.  App.  223. 
But  here  the  article  complained  of  not  only  relates  to 
the  corporation  itself,  and  its  trade,  business  and  credit, 
but  many  of  its  statements  in  regard  to  the  president 
and  manager  are  in  direct  relation  to  the  trade  or 
business  of  the  corporation  and  its  control  and  manage- 
ment by  him  as  such  officer  and  manager.  In  South 
Hetten  Goal  Co.  v.  Northeastern  News  Ass'n,  1  Q.  B. 
133,  it  was  held  that  while  a  corporation  may  not  sue 
for  a  libel  reflecting  upon  the  members  thereof  per- 
sonally, yet  it  may  sue  for  a  libel  reflecting  on  their 
management  of  its  trade  or  business,  without  alleging 
or  proving  special  damage.  In  Riding  v.  Smith,  L. 
B.  1  Exch.  Div.  91,  it  was  held  that  a  husband  might 
recover  damages  for  defamatory  statements  regard- 
ing his  wife  (not  actionable  per  se  as  to  her)  where  it 
appeared  that  the  wife  assisted  her  husband  in  the 
conduct  of  his  business,  and  that  ihe  words  were 
spoken  of  her  in  relation  to  the  business,  in  conse- 
quence of  which  he  was  injured  in  his  credit  and 
business.  In  Brayton  v.  Cleveland  Special  Police  Co., 
supra,  the  court  said: 

*' Although  a  corporation  may  sue  for  a  slander  up- 
on it  in  the  way  of  its  business  or  trade,  it  cannot  sue 
for  a  slander  upon  one  of  its  stockholders  or  officers, 
if  the  slander  be  not  in  direct  relation  to  the  trad^  or 
business  of  the  corporation,  because  the  right  of  action 
is  personal,  and  is  confined  strictly  to  the  person  of 
whom  the  slanderous  language  was  uttered. '^ 

It  has  been  held  that  partners  may  sue  jointly  for 
defamatory  words  spoken  of  them  in  the  way  of  their 
trade,  business  or  profession,  but  that  no  damage  can 
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be  allowed  for  words  pmhlished  of  a  partner  as  an  in- 
dividual, unless  it  appears  that  the  injury  to  individu- 
al character  affected  ihe  business  of  the  firm.  25  Cyc. 
426. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer  to 
the  amended  declaration. 

Reversed  and  remanded  tuith  directions. 
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0.  H.  Paddoek  Lumber  Company,  Appellee,  t.  Western 
Union  Telegraph  Company,  Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  City  Court  of  Pana;  the  Hon.  J.  H.  Fornoft, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1914. 
Affirmed.  Opinion  filed  December  11,  1914.  Rehearing  denied  April 
7,  1915. 

Statement  of  the  Case. 

Action  in  case  by  the  0.  H.  Paddock  Lumber  Com- 
pany against  the  Western  Union  Telegraph  Company 
to  recover  damages  because  of  a  mistake  in  the  trans- 
mission of  a  telegram,  sent  to  the  plaintiff  by  the 
Louisville  Cement  Company,  quoting  the  price  on  3000 
barrels  of  cement.  On  the  trial  the.  appellant  did  not 
offer  any  evidence  and  the  court  directed  a  verdict  in 
favor  of  the  plaintiff  for  $300,  on  which  judgment  was 
rendered  and  the  defendant  appeals. 

The  cement  company  in  reply  to  a  letter,  sent  a  tele- 
gram to  the  plaintiff  quoting  a  price  of  $1.64  per  barrel 
for  cement,  while  the  telegram  as  delivered  read  $1.54. 
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The  plaintiff,  without  notice  of  the  mistake  and  rely- 
ing on  the  telegram,  wired  its  acceptance  of  the  offer 
and  resold  the  cement  to  a  customer  at  $1.72  per 
barrel.  The  cement  company  refused  to  furnish  the 
cement  at  $1.54,  and  the  plaintiff  in  order  to  protect 
its  contract  with  its  customer  was  compelled  to  pay 
$1.64  per  barrel  for  the  cement. 

James  A.  Connolly  and  James  Y.  Kelly,  for  appel- 
lant 

Mc  QuiGG  &  Dowell,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

Telbgiuphs  and  telephones,  §  32* — tohen  lost  profits  recoverable 
for  mistake  in  telegram  quoting'  prices.  Where  a  telegram  was 
changed  In  transmission  so  as  to  quote  a  lower  price  for  cement 
than  that  stated  In  the  message  as  filed,  and  the  recipient  in  re- 
liance thereon  contracted  to  resell  the  cement,  he  may  recover 
from  the  telegraph  company  the  profits  lost  by  his  being  compelled, 
in  order  to  fulfil  his  contract,  to  pay  for  cement  the  figure  stated  in 
the  telegram  as  filed; 


H.  H.  Wilson,  Appellant,  t.  Thomas  McTay  et  al.,  Ap- 
pellees. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Pike  county;  the  Hon.  Harbt 
HioBEE^  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.     Affirmed.     Opinion  filed  December  11,  1914. 

Statement  of  the  Case. 

Bill  filed  in  chancery  by  M.  H.  Wilson  against 
Thomas  McVay,  Bert  McVay  and  G.  H.  Redman,  for 
an  acconnting  of  commissions  realized  by  the  defend- 
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ants  from  the  sale  of  lands  for  a  third  party.  The 
bill  alleged  that  the  complainant  was  engaged  in 
buying  and  selling  land  for  commission  and  profit, 
and  that  a  certain  farm  was  listed  with  him  for  sale 
at  $20,000,  and  that  he  was  to  have  all  over  that  figure 
he  could  realize;  that  the  McVays  were  real  estate 
agents,  and  that  the  complainant  agreed  with  them  that 
if  they  would  find  a  purchaser  that  the  commissions 
and  profits  should  be  divided  equally  between  the 
complainant  and  the  McVays;  that  the  McVays  con- 
spired with  Redman  to  sell  the  lands  and  to  appropri- 
ate to  themselves  the  entire  profit;  that  they  made  a 
sale  for  a  consideration  of  a  mortgage  for  $14,000 
and  divers  sums  of  money  and  goods  and  merchandise 
of  great  value ;  that  when  the  complainant  demanded 
an  accounting  from  the  defendants  they  wrongfully 
refused  to  give  it,  asserting  that  the  complainant  had 
no  interests  in  the  profits  from  the  sale. 

The  defendants  demurred  to  the  bill  on  the  ground 
that  it  did  not  state  facts  requiring  the  interposition 
of  a  court  of  equity,  and  that  the  complainant  had  a 
full  and  adequate  remedy  at  law.  The  complainant 
contended  that  the  bill  was  for  discovery,  and  for  an 
accounting  between  partners.  The  demurrer  was 
sustained  and  the  complainant  appeals. 

William  Mumford  and  Eby  &  Hulse,  for  appellant 

Williams  &  Williams  and  Rollo  Six,  for  appellees. 

Mb.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1,  Discovery,  §  5* — when  ground  for  discovery  shown  6y  "bill,  A 
bin  alleging  that  the  complainant,  with  whom  land  was  listed  for 
sale,  agreed  with  the  defendant  that  if  the  latter  should  find  a 


*See  nilDois  'SottB  Diffest,  Vols.  XI  to  XV,  and  Camulative  Quarterijp 
topic  and  section  naml>er. 


Thibd  District — December,  1914.  419 

Swann  y.  Moore,  193  111.  App.  419. 

purchaser  they  would  divide  the  profit  between  them,  that  the  de- 
fendant secured  a  buyer,  and  that  conspiring  with  another,  they 
sold  the  land  and  appropriated  the  profit  to  themselves,  and  re- 
fused to  account  to  the  complainant  therefor,  held  not  a  bill  for 
discovery. 

2.  PABTI7EB8HIP,  f  18* — whcn  Sharing  proflU  from  land  sold  cre- 
ates partnership.  An  agreement  between  one  real  estate  agent  with 
whom  land  is  listed  for  sale  to  divide  the  profits  with  another 
agent  if  the  latter  procures  a  purchaser  does  not  create  a  partner- 
ship between  them. 

3.  Equity,  S  51* — when  legal  remedy  adequate  for  recovery  of 
profits  between  real  estate  agents.  Equity  is  without  Jurisdiction  of 
an  action  by  a  real  estate  agent,  with  whom  land  was  listed  for  sale, 
against  another  agent  for  an  accounting  for  profits  received  by 
the  latter,  who  procured  a  purchaser  under  an  agreement  to  divide 
the  profits  with  the  complainant,  since  the  remedy  at  law  was 
adequata 


Nettle  L.  Swann,  Appellant,  y.  Mary  G.  Moore  et  al., 

Appellees. 

pABTTnoN,  f  114* — when  solicitor's  fees  taxed  in  favor  of  com* 
pUUnant,  Solicitor's  fees  will  not  be  taxed  in  favor  of  the  com- 
plainant against  all  of  the  parties  to  a  partition  proceeding,  where 
he  did  not  correctly  state  in  his  petition  all  of  the  rights  and 
interests  of  the  various  parties  in  the  property,  and  employed 
the  solicitor  in  his  own  behalf. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  tbis  court  at  the 
October  term,  1914.     AJflrmed.     Opinion  filed  December  11,  1914. 

Edward  A.  Cress,  for  appellant. 
TTtt.t.  &  BuLLiNGTON,  for  appellees. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

This  is  a  bill  in  chancery  filed  August  18,  1913,  by 
Nettie  L.  Swann  against  Mary  C.  Moore  and  five  other 

•H««  IlllDolii  NotM  Digest,  Vols.  XI  to  XV,  and  Cumul«tlve  Qnarterlj,  Mine 
(opir  and  seotioii  namber. 
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heirs  of  George  P.  Swann,  deceased,  praying  for  the 
partition  of  certain  real  estate  therein  described. 

The  original  bill  alleged  that  George  P.  Swann  was 
at  the  time  of  his  death  the  owner  of  a  certain  quarter 
section  of  land  subject  to  a  mortgage  of  $2,000,  and 
also  of  certain  residence  property  in  the  city  of  Hills- 
boro  which  the  heirs  had  agreed  should  be  sold  at 
public  auction;  that  said  residence  property  had  been, 
sold  at  auction  on  August  16,  1913,  under  an  oral 
agreement  between  the  heirs ;  tiiat  a  deed  to  the  pur- 
chaser had  not  been  executed  and  that  the  complainant 
is  ready  to  execute  a  deed  of  the  residence  property. 
The  bill  prayed  for  a  partition  of  the  quarter  section 
of  land  and  the  residence  property  if  the  sale  of  the 
residence  should  not  be  carried  out. 

An  answer  was  filed  on  August  29th,  setting  up  that 
the  residence  property  had  been  sold  and  conveyed 
and  that  before  the  sale  was  made  there  was  an  oral 
agreement  amongst  all  the  heirs  that  the  mortgage  on 
the  quarter  section  should  be  paid  from  the  proceeds 
of  the  residence,  for  the  reason  that  the  holder  of  the 
mortgage  was  threatening  that  he  was  about  to  begin 
foreclosure  proceedings;  that  after  the  sale  of  the 
residence  had  been  made,  complainant  refused  to  exe- 
cute the  deed,  unless  her  share  of  the  proceeds  should 
be  paid  to  her  without  paying  her  portion  of  the  said 
mortgage  and. that  the  same  was  paid  to  her;  that  the 
defendants  had  paid  six-sevenths  of  the  mortgage  and 
the  complainant  had  refused  to  pay  any  part,  and  that 
one-seventh  of  the  mortgage  was  a  lien  on  her  seventh 
part  of  the  quarter  section  and  should  be  paid  there- 
from. In  November  the  complainant  amended  the  bill 
by  striking  out  all  reference  to  the  residence  property. 
The  amendment  makes  no  allusion  to  the  fact  that 
six-sevenths  of  the  mortgage  had  been  paid  by  the 
defendants,  and  that  the  partition  should  subject  her 
portion  of  the  premises  to  the  seventh  of  the  mortgage 
tliat  equitably  should  be  paid  from  her  share  of  the 
promises. 
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The  court  decreed  a  partition  of  the  premises  and 
that  the  interest  of  complainant  be  subject  to  the  pay- 
ment of  the  unpaid  one-seventh  part  of  the  mortgage. 
The  premises  were  reported  indivisible  and  thereafter 
sold.  Complainant  then  sought  to  have  a  solicitor's 
fee  taxed  as  costs  and  paid  from  the  proceeds.  The 
court  refused  to  tax  a  solicitor's  fee  as  costs.  The 
complainant  appeals. 

The  only  question  before  this  court  is  the  right  of 
the  complainant  to  have  a  solicitor's  fee  taxed  as 
costs  in  the  case  against  all  the  parties.  The  original 
bill  prayed  for  a  partition  of  the  quarter  section  of 
land  and  the  residence  property.  The  partition  of 
the  residence  property  was  only  sought  if  the  sale 
at  auction,  made  two  days  before  the  bill  was  filed, 
should  not  be  carried  out  by  the  parties  making  a  deed 
to  the  purchaser.  At  the  time  the  residence  property 
was  sold,  the  parties  had  an  offer  of  $100  an  acre  for 
the  farm  land.  The  complainant  refused  to  sell  the 
farm  at  $100  an  acre  but  insisted  on  $125  an  acre.  The 
farm  was  appraised  by  the  commissioners  at  $102, 
and  was  sold  at  $85.25  per  acre. 

After  the  answer  of  the  defendants  was  filed,  and 
upwards  of  three  months  after  the  residence  was  sold, 
the  complainant  amended  her  bill  by  omitting  all  ref- 
erence to  the  residence,  which  had  been  sold  at  auction 
by  agreement  of  the  parties.  She  well  knew  when  the 
bill  was  amended  that  the  defendants  had  paid  their 
six-sevenths  of  the  mortgage  on  the  farm  from  their 
part  of  the  proceeds  of  the  sale  of  the  residence. 

She  also  knew  that  she  had  not  paid  the  part  for 
which  her  share  of  the  farm  was  liable.  The  complain- 
ant and  most  of  the  defendants  discussed  the  question 
of  selling  the  farm  at  a  private  sale  or  at  auction  and 
whether  it  should  be  sold  on  the  16th  day  of  August, 
when  the  house  was  sold.  Two  days  thereafter  she  em- 
ployed counsel  and  filed  the  bill  for  partition  without 
mentioning  the  matter  to  the  other  tenants  in  common. 
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When  she  amended  her  bill  she  did  not  accurately  set 
forth  the  interests  of  the  tenants  in  common  for  the 
reason  her  portion  of  the  premises  was  liable  for 
the  payment  of  one-seventh  of  the  mortgage  while  the 
other  heirs  had  paid  their  proportion  of  the  mort- 
gage. Rights  and  interests  are  not  set  forth  in  such 
manner  as  to  authorize  the  allowance  of  solicitor's 
fees  as  costs  unless  every  interest  of  every  character 
is  correctly  set  forth.  Metheny  v.  Bohn,  164  111.  495 ; 
Joest  V,  Adel,  209  HI.  432.  Complainant  was  not  act- 
ing in  good  faith  in  the  matter.  To  entitle  a  party  to 
have  solicitor's  fees  taxed  as  costs  the  solicitor  should 
be  employed  and  act  for  all  the  parties.  Partisanship 
on  the  part  of  counsel  in  favor  of  one  tenant  in  com- 
mon deprives  the  party  of  the  right  to  have  counsel 
fees  taxed  as  costs.  It  was  necessary  for  the  other 
tenants  in  common  to  employ  counsel  to  protect  their 
interests,  and  complainant  was  not  entitled  to  have  her 
solicitor's  fees  taxed  as  costs  in  the  case.  There  is 
no  error  in  the  decree  and  it  is  affirmed. 

Affirmed. 
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Cornelius  B.  Keller  et  al.,  Appellees,  t.  Charles  W. 
Keller  et  al.  Charles  W.  Keller  and  William  T. 
Tandeyeer,  Apjpellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
James  C.  McBbide,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1914.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  December  11,  1914. 

Statement  of  the  Case. 

Bill  for  partition  filed  by  Cornelius  B.  Keller,  Jennie 
Zimmermaii,  Elenora  K.  Martin  and  Grace  Bach 
against  Charles  W,  Keller,  John  H.  Keller,  Mary  A. 
Keller  and  William  T.  Vandeveer,  Appellants,  alleg- 
ing a  tenancy  in  common  in  certain  real  estate,  the 
existence  of  certain  mortgage  indebtedness,  and  that 
the  land,  except  two  town  lots,  was  in  the  possession 
of  Charles  W.  Keller  under  farm  agreement,  dated 
March  1,  1913,  which  terminated  March  1,  1914.  The 
bill  grayed  for  a  partition  according  to  the  respective 
rights  of  the  parties.  The  farm  agreement  was  *' be- 
tween Charles  W.  Keller,  Jennie  Zimmerman,  J.  H. 
Keller,  Elenora  Martin,  Grace  Bach  and  C.  B.  Kel; 
ler,  heirs  of  J.  B.  Keller,  deceased,  parties  of  the 
first  part,  and  Charles  W.  Keller,  individually,  party 
of  the  second  part,''  and  was  signed  by  all  of  them 
under  seal.  The  contract  stated  that  the  parties  be- 
ing desirous  of  farming  the  lands  for  profit,  agreed 
to  pay  the  second  party  for  the  managing  and  con- 
ducting the  same  as  follows:  That  the  second  party 
should  reside  on  the  land,  farm,  and  manage  the  same 
to  the  "best  of  his  ability,  rotating  crops  as  occasion 
required,  and  to  make  such  repairs  and  improvements 
on  the  land  as  might  be  necessary ;  that  the  parties  of 
the  first  part  would  **  furnish  one-half  of  the  necessary 
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personal  property  with  which  second  party  is  to  farm 
said  lands;  and  second  party  agrees  to  furnish  one- 
half  of  all  the  personal  property  necessary  for  con- 
ducting the  farm,  and  that  the  personal  property  is 
to  be  owned  by  first  parties  and  second  party  in  com- 
mon ;  * '  that  the  '  *  second  party  is  to  furnish  and  pay  the 
expense  of  all  labor  necessary  for  successfully  con- 
ducting said  lands  and  feeding  and  raising  live 
stock;"  and  that  neither  of  the  parties  were  to  keep 
any  stock  on  the  farm  not  owned  by  them  in  common ; 
that  the  second  party  was  to  devote  his  entire  time  to 
carrying  out  the  contract.  The  agreement  was  to  be 
in  force  for  one  year,  when  it  might  be  terminated  and 
the  property  owned  in  common  disposed  of  by  either 
of  the  parties  by  giving  thirty  days'  notice  in  writing, 
or  if  not  terminated,  that  it  might  be  renewed  by  the 
mutual  agreement  of  the  parties.  In  the  event  of 
termination  of  the  contract  and  the  inability  of  the 
parties  hereto  to  agree  as  to  the  disposition  of  the 
personal  property  on  hand,  then  it  was  to  be  sold  at 
public  sale  within  thirty  days  after  such  notice  was 
served,  and  the  proceeds  of  said  sale,  after  deducting 
the  expenses  thereof,  were  to  be  divided  between  the 
parties  according  to  their  i  jspective  interests.  It 
was  further  agreed  that  Edmund  H.  Bach  should  act 
as  the  representative  of  the  parties  of  the  first  part, 
and  also  how  the  bank  account  should  be  kept  and 
checked  against,  and  the  moneys  arising  from  sales 
deposited,  and  the  profits  divided. 

The  defendants  admitted  the  ownership  of  the  land, 
but  denied  that  the  contract  expired  March  1,  1914, 
and  asserted  that  the  agreement  had  been  renewed  for 
another  year,  and  that  a  written  memorandum  thereof 
was  to  be  made ;  that  the  defendants  had  executed  such 
written  memorandum;  that  C.  W.  Keller,  relying  on 
said  agreement  had  sown  seventy  acres  of  winter 
wheat,  had  purchased  a  large  number  of  cattle  for 
fattening,  and  had  done  other  things  towards  carrying 
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o^it  the  contract  for  another  year ;  and  he  asked  that  if 
partition  was  decreed,  it  be  subject  to  the  right  of 
occupancy  in  furtherance  of  the  partnership  contract 
for  another  year,  and  that  the  interests  of  the  defend- 
ants be  set  off  jointly. 

The  evidence  showed  that  any  agreement  for  the 
extension  of  the  term,  if  made,  was  with  the  husbands 
of  the  female  complainants,  acting  for  them,  and  that 
the  memorandum  of  the  extension  was  not  signed  by 
the  complainants. 

The  court  found  the  interests  of  the  parties  as  set 
up  in  the  bill,  and  that  under  the  contract  Charles  W. 
Keller  was  entitled  to  the  possession  of  that  portion 
of  the  farm  lands  upon  which  he  had  sown  wheat  in 
the  fall  of  1913,  until  the  crop  was  matured  and  har- 
vested, and  that  his  right  of  possession  to  the  balance 
of  the  land  expired  March  1, 1914.  From  a  decree  en- 
tered on  such  findings,  the  defendants  appeal. 

John  E.  Hogan,  for  appellants. 

Taylor  &  Taylor,  for  appellees. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Pabtnership,  S  23* — when  agreement  to  work  farm  consti- 
tutes partnership,  A  partnership  Is  created  where  a  person  goes 
Into  possession  of  farm  land  owned  by  another,  to  work,  manage 
and  pay  for  working  It,  under  an  agreement  whereby  each  Is  to 
furnish  one-half  of  the  necessary  personal  property,  which  Is  to 
be  owned  in  common,  and  the. proceeds  are  to  be  divided  at  the 
expiration  of  one  year. 

2.  Pabtnership,  §  57* — when  partnership  to  farm  land  extended 
lyy  implication.  A  contract  of  partnership  to  farm  land  held  not 
extended  by  implication  for  another  year  by  the  fact  that  the  per- 
son who  was  to  manage,  work  and  pay  for  working  it,  sowed  wheat 

•See  niinoiH  Notes  Dljrest,  VOI0.  XI  to  XV,  luid  Cumulative  Qaarterlj, 
topic  and  ■ectlon  number. 
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In  the  fall  preceding  the  expiration  of  the  term,  with  the  knowledge 
and  consent  of  the  husbands  of  the  female  owners  of  the  land,  and 
purchased  cattle  for  feeding. 

3.  Pabtnebship,  $  58* — when  partnership  to  farm  land  not  «p- 
tended.  A  contract  of  partnership  for  working  a  farm  for  one 
year,  held  not  extended  for  another  year  by  agreement  with  the 
husbands  of  the  female  owners  thereof,  where  no  memorandum  of 
the  extension  was  signed  by  them. 

4.  Pabtnership,  $  57* — when  partner  entitled  to  possession  of 
farm  land  after  expiration  of  partnership.  The  t&ct  that  a  per- 
son who  worked  and  managed  a  farm  under  an  agreement  of  part- 
nership which  expired  March  1,  1914,  sowed  wheat  in  the  preceding 
fall  with  the  consent  of  the  husbands  of  the  female  owners  thereof, 
and  purchased  cattle  for  feeding,  held' not  to  entitle  him  to  posses- 
sion of  the  land  sown  after  the  expiration  of  the  partnership. 

5.  Pabtnebship,  §  57* — when  partnerships  to  work  farm  not  ex- 
tended hy  sowing  fall  crop.  The  fact  that  a  person  who  was  to 
manage,  work  and  pay  for  working  a  farm  under  a  partnership 
agreement  which  expired  March  1,  1914,  sowed  wheat  in  the  pre- 
ceding fall  with  the  consent  of  the  husbands  of  the  female  owners 
of  the  property,  and  purchased  cattle  for  feeding,  held  not  to  prevent 
the  termination  of  the  agreement,  since  the  grain  was  sown  in. 
performance  of  the  contract,  and  could  be  settled  for  under  the 
terms  thereof  at  the  expiration  of  the  term. 


W.  0.  Edwards^  Administrator,  Appellee,  t.  George  W. 

Negley,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
M.  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 11,  1914. 

Statement  of  the  Case. 

Action  by  W.  0.  Edwards,  administrator  of  Lonnie 
Arthur,  deceased,  against  George  W.  Negley  to  re- 
cover damages  for  the  benefit  of  next  of  kin  resulting 

'Sm  nilnola  NotM  Digest,  Vols.  XI  to  XV,  ftnd  CumalatlTa  <|ii»rterl7, 
topic  and  Mctlon  oumbf  r* 
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from  the  alleged  wrongful  death  of  deceased.  From 
a  judgment  for  $362.50,  for  plaintiff,  defendant  ap- 
peals. 

Lonnie  Arthur  was  a  child  four  years  old  living 
with  his  parents  in  a  house  owned  by  appellee  at  the 
northwest  comer  of  a  block.  The  lot  was  surrounded 
by  a  fence.  In  the  rear  of  the  lot  was  a  fence  separat- 
ing the  lot  from  an  alley  running  north  and  south 
through  the  block.  The  street  running  east  and  west 
on  the  north  side  of  the  block  was  known  as  Gregg 
street.  The  lots,  in  the  block  in  which  the  Arthurs 
lived,  lying  west  of  the  alley  were  vacant  except  that 
they  were  used  by  appellee  for  storing  logs  for  a  saw 
mill  of  his  on  property  west  of  the  block.  The  lot 
immediately  west  of  the  lot  the  Arthurs  lived  on  was 
lot  24. 

North  of  Gregg  street  and  in  line  with  the  fence  in 
the  rear  of  the  lot  the  Arthurs  lived  on  was  a  bam  in 
which  the  Arthurs  kept  a  pony.  There  was  a  fence 
along  the  south  side  of  Gregg  street.  There  was  a  gate 
in  the  fence  on  the  north  side  of  lot  24  and  a  small  gate- 
way into  the  alley  in  the  rear  of  the  Arthur  lot.  The 
evidence  tended  to  show  that  the  end  of  the  alley  near 
Gregg  street  was  somewhat  obstructed  with  logs  and 
that  in  order  to  drive  in  with  coal  and  other  supplies 
to  the  Arthurs  and  other  tenants  east  of  the  alley, 
teams  drove  from  Gregg  street  through  the  gate  on 
the  north  side  of  lot  24,  then  east  to  the  alley  and 
along  the  alley. 

The  evidence  also  tended  to  show  that  on  the  day 
of  the  death  of  Lonnie  Arthur,  George  Arthur  a 
brother  of  Lonnie,  with  Lonnie  went  to  feed  the  pony 
in  the  bam  and  after  that  was  done  George  went  west 
on  Gregg  street  leaving  Lonnie  on  Gregg  street  near 
the  gate,  and  that  Lonnie  started  to  go  through  the 
gate  and  across  lot  24  to  go  home.  The  evidence  fur- 
ther tended  to  show  that  a  day  or  so  before  the  death 
of  Lonnie,  an  employee  of  appellant,  while  at  work 
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skidding  logs  on  lot  24,  had  left  the  frame  of  a  truck 
made  of  six  by  six  oak  timbers  about  six  feet  long, 
with  cross  pieces  three  or  four  feet  long,  to  w|iich  were 
attached  iron  axles,  reared  up  nearly  perpendicular 
against  the  fence  or  one  of  the  gateposts. 

It  was  claimed  by  appellee  that  the  lot  with  logs  on 
it  with  the  truck  as  reared  up  was  an  attractive  nuis- 
ance, and  that  Lonnie  pulled  over  this  frame,  weighing 
about  three  hundred  and  fifty  pounds,  and  that  it  fell 
on  him  and  killed  him.  George  Arthur  testified  that 
he  told  Lonnie  to  go  home,  and  that  he,  George,  had 
gone  a  few  feet  west  when  he  looked  around  and  saw 
Lonnie  with  the  truck  lying  on  him. 

George  Arthur  testified  that  the  truck  was  reared 
up  by  the  fence,  the  lower  side  of  it  about  a  foot  from 
tlie  fence,  when  they  went  past  it  on  the  way  to  feed 
the  pony,  and  that  after  he  told  Lonnie  to  go  home  and 
Lonnie  started  through  the  gate,  and  when  he,  George, 
had  gone  a  few  feet,  he  looked  around  and  saw  Lonnie 
lying  on  the  ground  with  the  truck  on  him  and  that  he 
lifted  the  truck  off  Lonnie  and  put  it  back  against  the 
fence,  moved  Lonnie  a  short  distance  and  ran  to  the 
house  for  his  mother.  A  number  of  witnesses  who 
arrived  there  in  a  few  minutes  say  the  truck  was  lying 
on  the  ground  a  few  feet  from  Lonnie.  The  little  boy 
was  killed  by  a  fracture  of  the  skull.  The  employees 
of  appellant  testified  the  frame  of  the  truck  was  in  a 
safe  condition  and  that  the  little  boy  could  not  have 
pulled  it  over  upon  himself.  Several  witnesses  testify 
that  children  of  tenants  of  appellant  living  just  east 
of  the  alley  were  frequently  playing  in  the  log  yard 
with  the  knowledge  of  appellant. 

F.  L.  Draper,  for  appellant. 

E.  Allan  Stephens,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 
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Abstract  of  the  Decision. 

1.  Neglioence,  $  19* — tchen  question  of  death  from  attractive 
nuisance  for  jury.  The  question  of  th^  cause  of  the  death  of  a 
four-year-old  boy  who  was  found  under  a  heavy  truck,  weighing 
three  hundred  and  fifty  pounds,  on  a  lot  belonging  to  defendant  ad- 
joining the  father's  premises,  and  whether  it  was  caused  by  an 
attractive  nuisance  negligently  placed  there  by  defendant  or  his 
employees,  were  questions  of  fact  to  be  decided  by  the  jury  from 
the  evidence  in  the  case. 

2.  Witnesses,  §  43* — when  wife  incompetent  for  husband  though 
interested  in  suit.  A  wife  is  not  a  competent  witness  for  a  husband, 
although  she  is  interested  In  the  event  of  the  suit  where  the  hus- 
band is  interested. 

3.  Witnesses,  §  131* — when  plaintiff  competent  in  action  for 
wrongful  death.  The  father  of  a  child,  plaintitt  in  an  action  to 
recover  damages  for  the  benefit  of  next  of  kin  resulting  from 
alleged  wrongful  death  of  deceased,  is  a  competent  witness  in  his 
own  behalf. 

4.  Witnesses,  §  41* — when  husband  competent  in  behaXf  of  wife. 
The  father  of  a  child,  who,  as  administrator,  is  suing  for  damages  for 
alleged  wrongful  death  of  the  child,  is  a  competent  witness  on 
behalf  of  his  wife,  who  will,  if  judgment  is  recovered,  have  an  in- 
terest which  is  her  separate  property. 

5.  Evidence,  §  231* — when  plat  admissible  though  not  accepted. 
A  city  plat  of  premises  where  an  accident  occurred,  showing  streets 
and  alleys,  is  admissible  in  an  action  by  an  administrator  for  dam- 
ages for  wrongful  death  of  his  child,  although  the  plat  has  not 
been  accepted  by  the  city,  where  the  evidence  is  that  the  streets 
shown  in  the  plat  are  used  by  the  public  and  improved. 

6.  iNBTBrcnoNS,  §  87* — when  erroneous  on  preponderance  of  evi- 
dence. An  instruction  which  amounts  to  an  argument  as  to  what 
constitutes  the  preponderance  of  evidence,  as  between  a  single 
witness  on  one  side  and  four  or  five  witnesses  on  the  other,  is 
faulty  as  being  abstract  and  very  misleading. 

7.  EvipENCE,  §  475* — what  constitutes  a  preponderance  of  evi- 
dence. If  a  jury  believe  that  a  fact  is  established  by  the  greater 
weight  of  evidence,  it  is  proved  by  the  preponderance  of  evidence. 

8.  Master  and  servant,  §  870* — when  instruction  erroneous  in 
action  for  injury,  to  third  person.  In  an  action  by  a  father  as  ad- 
ministrator against  the  owner  of  certain  premises  adjoining  those 
occupied  by  the  parent,  for  damages  for  wrongful  death  of  a  four- 
year-old  child,  resulting  from  the  falling  of  a  heavy  truck  located  on 
defendant's  premises  and  alleged  to  have  been  negligently  placed 
there  by  defendant  or  his  servants,  an  instruction  that  the  master 


•See  nilnols  Notes  Dlseet,  Vols.  XI  to  XV,  and  Cnmulatlye  Quarterly,  sam« 
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of  a  servant  was  chargeable  with  the  injurious  consequences  of  the 
servant's  acts  done  in  the  master's  service  and  within  the  scope  of 
his  employment,  and  that,  if  the  jury  believed  from  the  evidence  that 
the  dangerous  condition  alleged  in  the  declaration  was  caused  by 
the  acts  of  a  servant  of  the  defendant  while  in  his  service  and  in  the 
scope  of  his  employment,  the  defendant  was  bound  by  such  acts,  held 
to  be  imperfect  and  misleading  when  considered  in  connection 
with  different  counts  In  the  declaration. 

9.  Negligence,  §  107* — when  recovery  for  death  of  child  harred 
by  contributory  negligence  of  parent.  Where  a  father  sues,  as  ad- 
ministrator of  his  four-year-old  child  for  the  benefit  of  next  of  kin, 
including  the  mother,  to  recover  damages  for  wrongful  death  al- 
leged to  have  been  caused  by  the  negligent  acts  of  the  owner  of 
adjoining  premises  or  his  servants  in  placing  on  its  side  a  large 
truck  used  in  handling  logs  on  the  premises  which  were  frequented 
by  and  were  attractive  to  children,  the  defendant,  although  guilty  of 
some  negligence,  is  not  liable  If  the  mother  of  the  deceased  was 
guilty  of  contributory  negligence  in  permitting  the  child  to  go 
about  the  premises  in  charge  of  his  older  brother. 

10.  Neguoence,  §  19* — when  no  recovery  for  death  from  attract- 
ive nuisance,  A  person  who  is  somewhat  negligent  in  placing 
and  leaving  a  truck  used  to  move  logs  upon  premises,  thus  rendered 
attractive  to  and  frequented  by  children.  Is  not  liable  in  an  action 
by  the  father  as  administrator  to  recover  damages  for  the  wrong- 
ful death  of  a  four-year-old  child  who  went  about  the  premises  in 
charge  of  an  older  brother,  the  injury  being  caused  by  the  over- 
turning of  the  truck,  if  the  older  brother  was  himself  guilty 
of  negligence  that  contributed  to  the  injuries  of  the  child. 

11.  Negligence,  $  19* — when  instructions  on  attractive  nuisance 
properly  refused.  Instructions  on  attractive  nuisances  are  properly 
refused  because  requiring  proof  to  show  that  premises  where  a 
four-year-old  child  was  killed  by  the  falling  of  a  truck  used  In 
handling  logs,  were  vacant,  where  the  averments  in  one  count  are 
contradictory  because  alleging  that  the  premises  were  vacant,  and 
also  alleging  that  the  premises  were  attractive  to  children,  and  that 
the  children  were  attracted  to  the  premises  by  said  4ogs  and 
truck  and  by  the  dangerous  condition  of  said  truck,  and  further 
alleging  that  logs  were  stored  thereon,  and  under  other  counts 
of  the  declaration  the  lots  were  alleged  to  be  attractive  and  that 
the  child  was  killed  by  the  dangerous  condition  of  the  truck. 
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The  People  of  the  State  of  Illinois  ex  rel.   Emeleeo 
Norbants^  Appellee^  t.  Andrew  Lueas^  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Macoupin  county;  the  Hon. 
Truman  A.  Snell,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  December  11,  1914. 

Statement  of  the  Case. 

Prosecution  for  bastardy.  Upon  judgment  finding 
defendant  to  be  the  father  of  the  child.  Defendant 
appeals. 

Edward  C.  Knotts  and  Pebbubs  &  Peebles,  for  ap- 
pellant. 

James  H.  Mubphy  and  Viotob  H.  Hemphill,  for  ap- 
pellee ;  BiNAKEB  &  BlNAEEB^  of  COUUSOl. 

Mb.  Pbesidino  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Deelslon. 

1.  Bastabds,  $  62* — when  verdict  not  di8turl)ed.  A  verdict  and 
judgment  in  a  prosecution  for  bastardy  will  not  be  disturbed  as  not 
being  sustained  by  the  weight  of  evidence  where  the  evidence 
is  conflicting,  with  no  manifest  preponderance  either  way,  and  has 
been  approved  by  the  trial  court. 

2.  Bastards,  §  22* — when  relatrix  not  impeached.  The  court 
upon  appeal  will  not  consider  that  the  relatrix  in  a  prosecution 
for  bastardy,  a  young  girl  of  foreign  extraction,  who  was  unable 
to  speak  English  and  who  testified  only  through  an  interpreter, 
was  impeached  by  her  own  testimony  given  on  cross-examination 
where  the  jury  saw  her  on  the  witness  stand,  believed  her  story,  and 
the  verdict  was  approved  by  the  trial  court. 

3.  Witnesses,  §  213* — lohen  excluding  question  previously  an^ 
svrered  not  improper.    It  is  not  error  in  a  prosecution  for  bastardy 
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to  sustain  an  objection  to  a  question  as  to  whether  the  prosecutrix 
had  ever  had  improper  relations  with  any  other  man  between 
specified  dates  than  she  had  told  about,  where  the  objection  was 
that  the  question  had  already  been  answered  and  a  reference  to  the 
record  showed  that  it  had  been  answered  in  substance  in  various 
forms  several  times. 

4.  Bastasds,  §  34* — when  instruction  harmless.  The  Introduc- 
tion to  an  instruction  given  for  relatrix  in  a  prosecution  for  bas- 
tardy, that  it  was  a  civil  proceeding  to  provide  for  the  support 
and  maintenance  of  the  bastard  child  of  the  prosecuting  witness, 
while  faulty,  or  not  giving  the  Jury  any  information  concerning 
any  issue  submitted  to  it,  is  harmless  error  where  it  is  followed 
by  a  concrete  statement  of  the  law  applicable  to  the  case. 


Henry  Fesser,  Appellee,  t.  Ghieago  &  Illinois  Midland 

Railway  Company,  Appellant. 

1.  Cabbiebs,  $  186* — when  connecting  carrier  agent  of  initial 
carrier.  A  connecting  carrier  is  the  agent  of  an  initial  carrier 
contracting  to  deliver  goods  beyond  its  terminus. 

2.  Cabbiebs,  §  188* — when  initial  carrier  liable  for  negligence  of 
connecting  carrier.  An  initial  carrier  which  contracts  to  deliver 
goods  beyond  its  terminus  to  a  commission  company  is  responsible 
for  the  negligence  or  default  of  a  connecting  carrier,  a  stock  yards 
company,  in  neglecting  to  promptly  place  several  carloads  of  hogs 
at  the  chutes  of  the  commission  company. 

3.  Cabbiebs,  §  3* — when  stock  yards  company  is  a  common  car- 
rier. A  stock  yards  company  which  has  its  own  tracks  and  furnishes 
facilities  to  shippers,  buyers  and  traders  in  live  stock,  especially 
in  conveying  stock  to  side  tracks  and  chutes  apportioned  to  com- 
mission houses,  is  a  common  carrier. 

4.  Cabbiebs,  §  249* — when  peremptory  instruction  properly  re* 
fused  in  action  for  damage  to  live  stock.  It  was  not  error  to  re- 
fuse a  peremptory  instruction  requested  on  the  ground  that  there 
was  a  written  contract  of  shipping,  in  an  action  by  a  shipper  against 
a  carrier  of  stock  for  damages  sustained  by  injury  to  live  stock, 
delay  in  shipment  and  decline  in  market,  where  the  defendant 
made  no  objection  to  plaintifC's  evidence,  and  the  defendant  reme- 
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died  any  defect  In  plaintiff's  proof  by  introducing  the  bills   of 
lading  after  refusal  of  the  instruction. 

5.  Cabbiebs,  §  234* — what  constitutes  unreasonable  delay  in  ship- 
ping live  stock,  A  delay  by  a  carrier  of  stock  in  leaving  car  sev- 
eral hours  on  the  tracks  of  a  stock  yards  company,  only  a  quarter 
of  a  mile  from  their  destination,  is  unreasonable. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Albebt  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  December  11,  1914. 

Waltbb  M.  Peovinb,  for  appellant. 

J.  E.  HoGAN  and  W.  B.  MoBbide,  for  appellee. 

Mb.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Henry  Fesser  brought  this  action  against  the  Chi- 
cago &  Illinois  Midland  Eailway  Company  and  the 
Illinois  Central  Eailroad  Company  to  recover  dam- 
ages averred  to  have  been  sustained  by  reason  of  loss 
caused  by  damage  to  stock,  delay  in  shipment  and 
decline  in  the  market.  The  suit  was  dismissed  as  to 
the  Illinois  Central  Eailroad  Company.  The  original 
declaration  contained  the  common  counts  only.  Leave 
was  obtained  on  the  day  the  case  was  tried  to  file  an 
additional  count.  The  additional  count  avers  that  the 
defendant,  the  Chi<jago  &  Illinois  Midland  Eailway 
Company,  was  on,  etc.,  operating  a  certain  railroad 
extending  through  the  village  of  Kincaid  in  Christian 
county,  and  connecting  with  the  Illinois  Central  Eail- 
road, to  the  city  of  East  St.  Louis  and  the  National 
Stock  Yards  in  the  State  of  Illinois,  and  that  plaintiff 
delivered  three  carloads  of  hogs  at  the  village  of  Kin- 
cpid  to  the  Chicago  &  Illinois  Midland  Eailway  Com- 
pany to  safely  and  securely  carry  them  from  Kincaid 
to  the  National  Stock  Yards  in  East  St.  Louis.  It  then 
avers  the  duty  of  the  carrier  and  that  the  defendant 
failed,  etc.,  and  negligently  caused  said  shipment  to  be 
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delayed  whereby  said  hogs  shnuik  and  depreciated  in 
weight,  and  because  of  the  careless  manner  of  handling 
said  hogs,  five  were  killed,  others  crippled,  and  plain- 
tiff was  obliged  to  accept  a  lower  price  on  a  declining 
market,  etc.  The  common  counts  were  then  with- 
drawn. .  A  jury  was  impaneled  and  after  the  evidence 
was  substantially  closed,  the  additional  count  was 
amended  by  interiining  that  the:  ** Defendant  agreed 
to  safely  and  seciirely  carry  and  deliver  said  stock 
from  the  village  of  Kincaid  to  the  firm  of  Woodson- 
Fennewald  Live  Stock  Commission  Company,  at  their 
unloading  chutes  in  the  National  Stock  Yards  in  East 
St.  Louis,  Illinois.'' 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for 
$150,  on  which  judgment  was  rendered  and  from 
which  the  defendant  appeals. 

The  evidence  shows  that  appellee  shipped  three  car- 
loads of  hogs  on  June  2,  1913,  from  Kincaid  over  the 
appellant's  railroad  consigned  to  the  Woodson-Fenne- 
wald  Commission  Company  in  the  National  Stock 
Yards  in  East  St  Louis.  The  stock  was  loaded  after 
11  o'clock  in  the  forenoon.  The  train  carrying  the 
hogs  left  Kincaid  about  12 :30  that  day,  and  at  Pawnee 
Junction  the  cars  with  the  hogs  were  transferred  to 
the  Illinois  Central  Railroad  about  5  p.  m.,  that  after- 
noon. The  appellee  did  not  go  on  the  traiu  carrying 
the  hogs  but  went  on  a  passenger  train  leaving  Kin- 
caid for  East  St.  Louis  about  4  o'clock  p.  m.  He  saw 
the  hogs  at  Pawnee  Junction  and  testified  they  were 
hot  when  he  saw  them  there,  and  that  he  requested  the 
agent  of  appellant  that  they  be  watered  and  that  the 
agent  said  they  were  not  on  his  line  of  railroad,  that 
they  had  been  transferred  to  the  Illinois  Central.  The 
evidence  shows  that  the  hogs  arrived  in  East  St.  Louis 
the  next  morning  about  5 :30  and  the  cars  were  placed 
by  the  Illinois  Central  on  the  tracks  of  the  National 
Stock  Yards  Company  at  7:50  that  morning  about  a 
quarter  of  a  mile  from  the  chutes,  where  they  re- 
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mained  until  noon  when  the  market  had  closed  for  the 
day. 

The  appellee  testified  that  he  told  the  agent  of  ap- 
pellant at  Kincaid  at  the  time  the  hogs  were  being 
loaded  that  the  hogs  were  to  be  consigned  to  the  Wood- 
son-Fennewald  Commission  Company,  National  Stock 
Yards,  East  St.  Louis.  There  was  no  objection  to  this 
proof.  Two  bills  of  lading  wfere  made  out  by  the  agent, 
one  for  one  car  the  other  for  two  cars.  These  bills  of 
lading  were  produced  and  introduced  in  evidence  by 
appellant.  The  agent  testifies  that  these  were  made 
out  just  before  the  passenger  train  left  about  4  o'clock. 
They  are  very  imperfect,  neither  contains  the  date  of 
the  year.  One  has  no  consignee  named  therein.  The 
bill  for  the  two  cars  is  consigned  from  "Kincaid,  111. 
Station  to  East  St.  Louis  Station,  consigned  to  Wood- 
son-Fennewald  Comm.  Co.''  The  evidence  is  clear 
that  appellant  received  the  hogs  consigned  to  the 
Woodson-Fennewald  Company  at  the  East  St.  Louis 
Stock  Yards. 

The  proof  shows  that  the  National  Stock  Yards  at 
East  St.  Louis  have  their  own  tracks  and  that  different 
commission  houses,  among  them  the  Woodson-Fenne- 
wald Commission  Company,  have  certain  side  tracks 
apportioned  to  them  aild  certain  chutes  to  each  com- 
mission house.  The  National  Stock  Yards  under  the 
evidence  is  shown  to  be  a  common  carrier  furnishing 
facilities  to  shippers,  buyers  and  traders  in  live  stock. 

The  rule  is  that  when  a  carrier  contracts  to  deliver 
goods  beyond  its  terminus  it  becomes  liable  for  the 
whole  distance.  All  conniecting  carriers  under  such 
contract  become  the  agents  of  such  contracting  carrier 
for  whose  negligence  or  default  it  is  responsible.  The 
connecting  lines  are  regarded  as  the  agents  of  the  in- 
itial carrier.  St.  Louis  Southwestern  Ry,  Co,  v,  Elgin 
Condensed  Milk  Co,,  175  111.  557 ;  Illinois  Cent.  R.  Co. 
V,  Frankenberg,  54  111.  88. 

One  of  the  contentions   of  appellant  is  that  the 
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National  Stock  Yards  Company  at  East  St.  Louis  is 
not  a  carrier  but  a  warehouseman  and  that  when  the 
hogs  had  been  placed  y)n  the  tracks  of  the  Stockyard 's 
Company  they  had  been  placed  in  charge  of  a  ware- 
houseman. When  the  the  hogs  were  placed  on  the 
tracks  of  the  stock  yards  company  they  were  not 
placed  at  the  chutes  but  a  quarter  of  a  mile  therefrom. 
They  still  had  not  reached  their  destination,  which  was 
the  yards  and  chutes  used  by  the  Woodson-Feimewald 
Commission  Company.  They  were  not  consigned  to 
the  stock  yards  company,  but  to  the  commission  com- 
pany at  said  stock  yards,  and  until  they  were  delivered 
at  the  chutes  of  the  commission  company  they  were 
still  in  transit.  The  appellant  under  the  rule  is  re- 
sponsible for  the  default  of  the  stock  yaids  company 
until  they  were  placed  at  the  chutes  allotted  to  the  com- 
mission company  to  which  they  were  consigned. 

Complaint  is  made  of  -the  giving  and  refusing  of 
certain  instructions.  The  objections  are  all  based  on 
the  theory  that  the  hogs  had  arrived  at  their  destina- 
tion when  the  cars  were  placed  on  the  tracks  of  the 
stock  yards  company.  The  instructions  lay  down  the 
law  properly,  since  under  the  evidence  the  stock  yards 
company  is  a  carrier  and  the  hogs  did  not  arrive  at 
their  destination  until  placed  at  the  chutes  where  they 
could  be  unloaded. 

At  the  close  of  appellee's  evidence,  the  appellant 
requested  a  peremptory  instruction  on  the  ground  that 
there  was  a  written  contract  of  shipping,  namely,  the 
bill  of  lading.  The  appellant  had  made  no  objection 
to  appellee's  evidence.  The  appellant,  after  the  court 
refused  the  peremptory  instruction,  then  produced  and 
introduced  the  bills  of  lading  and  remedied  any  defect 
there  had  theretofore  been  in  the  proof. 

The  jury  were  justified  in  finding  that  there  was 
unreasonable  delay  in  delivering  the  hogs  as  the  proof 
shows  that  they  had  remained  several  hours  on  the 
tracks  of  the  stock  yards  company,  only  a  quarter  of 
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a  mile  from  their  destination.  It  is  not  contended  that 
the  appellee  did  not  sustain  loss  to  the  amount  of  the 
judgment.  Finding  no  reversible  error  in  the  case  the 
judgment  is  aflSrmed. 

Affirmed. 


John  W.  Haskins,  Appellee,  t.  St.  Louis  &  Springfield 

Railway  Company,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
ZhMEB  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.     Reversed.    Opinion  filed  December  11,  1914. 

Statement  of  the  Case. 

Action  by  John  W.  Haskins  against  the  St.  Louis 
&  Springfield  Eailway  Company  to  recover  damages 
for  personal  injuries.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

The  plaintiff,  a  passenger  upon  an  interurban  car 
to  which  was  attached  a  trailer,  stepped  off  the  car  at 
night  in  a  well-lighted  section  of  the  city  and  could 
have  seen  the  trailer  if  he  had  looked,  but  started  to 
walk  a  short  distance  towards  the  brilliantly-lighted 
section  of  the  city  in  the  same  way  the  car  was  going. 
He  then  attempted  to  cross  the  street  behind  the  first 
car  and  was  knocked  down  and  injured  by  the  trailer. 
Plaintiff  claimed  he  had  never  known  of  a  trailer  being 
used  before. 

GR-iHAM  &  Graham  and  John  B.  Hardawat,  for  ap- 
pellant; George  W.  Burton,  of  counsel. 
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W.  St.  J.  Wines,  for  appellee. 

Mb.  Peesiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Deeisfon. 

1.  Negligence,  §  68* — when  plaintiff  must  prove  due  care.    The 
plaintiff,  in  order  to  recover  for  damages  for  personal  injuries, 
must  prove  that  he  was  in  the  exercise  of  due  care  at  time  of 
•injury. 

2.  Cabbiebs,  §  329* — when  relation  as  passenger  terminated.  One 
who  has  ridden  as  a  passenger  on  an  interurban  car  ceases  to  be 
a  passenger  when  he  has  alighted  from  the  car  upon  a  public  street, 
intending  to  pursue  his  further  journey  on  foot. 

3.  Cabbiebs,  $  438* — when  passenger  negligent  after  alighting. 
One  who  had  been  a  passenger  upon  an  interurban  train  and  had 
alighted  therefrom  in  a  city  was  not  in  the  exercise  of  due  care, 
but  was  guilty  of  gross  negligence  where  it  appeared  that  he 
had  alighted  from  the  train  intending  to  cross  the  street  behind 
the  car;  that  he  walked  towards  the  brilliantly-lighted  section 
of  the  city  in  the  same  direction  that  the  car  was  going,  and 
after  walking  a  short  distance  attempted  to  cross  the  street  be- 
tween the  car  and  a  trailer  and  was  knocked  down  and  injured; 
that  the  street  was  brightly  lighted  and  the  plaintift  could  have 
seen  the  trailer  at  the  time  he  got  off  the  car,  if  he  had  looked, 
that  the  train  had  lights  on  both  ends;  that  plaintift  was  under  the 
influence  of  liquor,  and  his  only  excuse  for  not  seeing  the  trailer 
was  that  the  brilliant  lights  of  the  city  dazzled  him. 

•See  Ultnols  Notes  Direst,  VOI0.  XI  to  XV,  and  Cumulative  Quarterij,  tamo 
topic  and  section  number. 
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Elmer  0.  Neff,  Appellee,  y.  Harwood  Barley  Manufac- 
turing Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Theodore  N.  Qbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  December  11,  1914. 

Statement  of  the  Case. 

Action  in  assumpsit  by  Elmer  0.  Neff  against  the 
Harwood  Barley  Manufacturing  Company,  a  corpora- 
tion engaged  in  the  manufacture  and  sale  of  motor 
trucks,  to  recover  a  commission  for  trucks  sold  by  the 
defendant,  the  purchasers  of  which  were  introduced 
to  defendant  by  plaintiff,  and  on  which  plaintiff 
claims  defendant  agreed  to  pay  a  commission  of 
twenty-five  per  cent,  of  the  selling  price.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals. 

The  principal  contention  of  appellant  was  that  ap- 
pellee was  not  an  agent  of  appellant.  Appellant  sent 
a  printed  circular  to  appellee  to  which  was  attached  a 
postal  card  that  appellee  filled  out  by  stating  thereon 
that  he  was  interested  in  a  one-ton  truck  and  request- 
ing that  appellant's  agent  call  on  him,  and  mailed  the 
card  to  appellant.  The  appellant  on  receipt  of  the 
card  mailed  to  appellee  a  catalogue  of  its  motor  trucks. 
This  catalogue  on  its  first  page  under  the  heading 
**  Officers  and  Directors '*  named  C.  G.  Barley  as  treas- 
urer and  general  manager,  and  on  the  last  page  under 
the  heading  *' Agencies  and  Service  Stations''  named, 
among  others,  W.  F.  Breedlove,  Joplin,  Missouri. 

On  September  2,  1913,  after  appellee  had  mailed  the 
card  to  appellant,  he  received  a  letter  from  appellant 
signed  by  Charles  G.  Bailey,  treasurer.  The  last  para- 
graph of  this  letter  is : 

*  *  We  are  referring  your  inquiry  to  our  Mr.  Breed- 
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love,  who  will  be  in  your  vicinity  soon,  and  he  can  call 
on  you  as  he  can  give  you  the  fullest  information  re- 
garding the  price,  etc.  He  is  desirous  of  seeing  you 
about  the  agency  of  our  truck  in  your  vicinity,  as  we 
can  save  you  some  money  by  making  you  our  agent. 
We  can  furnish  a  one-ton  truck  with  stake  body  in 
about  three  weeks  after  receipt  of  your  order,  four  at 
the  outside.'^ 

The  appellant  at  the  time  it  wrote  the  letter  to  ap- 
pellee also  forwarded  the  card  written  by  appellee  to 
Breedlove.  The  day  after  appellant  wrote  its  letter  to 
appellee,  Breedlove  wrote  a  letter  to  appellee  stating 
that  he  was  in  receipt  of  his  card  which  had  been  re- 
ferred to  him,  and  that  he  (Breedlove)  would  call  on 
appellee  the  following  week  and  take  the  matter  up  with 
him,  and  it  would  pay  appellee  well  to  wait  for  him.  At 
the  time  fixed  in  the  letter,  Breedlove  went  to  Pekin  and 
met  appellee.  The  evidence  for  appellee  is  that  Breed- 
love, as  agent  for  appellant,  proposed  to  appellee  that 
appellant  would  pay  him  a  commission  of  twenty-five 
per  cent,  on  the  sale  of  motor  trucks  to  such  prospective 
buyers  as  appellee  might  introduce  Breedlove;  that 
appellee  agreed  to  take  Breedlove  to  prospective  pur- 
chasers and  introduce  him  on  that  basis,  and  there- 
after on  that  day  did  introduce  Breedlove  to  Albert- 
son  &  Koch,  who  purchased  a  truck  on  September  9th 
from  appellant. 

He  also  took  Breedlove  and  introduced  him  to  the 
German  American  Brewing  Company,  which  also 
bought  a  truck  from  appellant.  After  the  introduction 
of  Breedlove  to  Albertson  &  Koch  and  the  brewing 
company,  appellee  and  Breedlove  went  to  a  bank  in 
Pekin  and  there  Breedlove  told  the  cashier,  in  appel- 
lee's presence,  that  Breedlove  wanted  to  make  appellee 
agent  for  appellant  and  told  him  what  the  commission 
was  and  figured  out  the  commission  he  would  get  if  a 
sale  should  be  made  to  Albertson  &  Koch  and  to  the 
German  American  Brewing  Company.    The  evidence 
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of  appellee  and  the  cashier  of  the  bank  is  that  appellee 
was  to  have  the  commission  agreed  upon  if  Albertson 
&  Koch  and  the  brewing  company  purchased  trucks, 
and  that  during  the  conversation  in  the  bank  he  sug- 
gested that  Breedlove  close  the  sales  to  Albertson  & 
Koch  and  the  German  American  Brewing  Company 
before  Neff  gave  his  order,  and  that  Breedlove  assent- 
ed to  this  proposal.  Appellee  testifies  that  he  was  not 
asked  to  sign  an  order  for  a  truck  but  that  he  did  give 
an  order  for  a  truck  to  be  shipped  to  him  on  condition 
that  Albertson  &  Koch  and  the  brewing  company 
bought  trucks. 

Appellant  contends  that  it  was  necessary  for  ap- 
pellee to  purchase  a  truck  and  to  advance  $200  on  it 
before  he  could  be  appointed  an  agent.  Appellee 
proved  that  he  had  between  $1,200  and  $1,400  in  the 
bank  at  the  time  Breedlove  and  he  were  at  the  bank, 
and  that  he  was  not  asked  to  advance  $200. 

Pbbttyman,  Velde  &  Pbettyman,  for  appellant. 

Balph  Dempsey,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Deelslon. 

1.  Principal  and  agent,  §  8* — when  evidence  shows  agency.  Evi- 
dence held  to  establish  an  agency  to  sell  motor  trucks  on  commis- 
sion, and  not  a  conditional  appointment  subject  to  the  purchase 
of  a  truck  and  the  advancement  of  a  specified  sum  thereon. 

2.  Pbinicipal  and  agent,  §  74* — when  principal  liable  far  com- 
mission to  agent  appointed  by  agent.  Where  a  prospective  purchaser 
writes  a  manufacturing  concern  that  he  is  desirous  of  purchasing 
a  motor  truck  and  is  informed  that  their  agent  is  desirous  of  seeing 
the  purchaser  about  the  agency  of  the  truck  in  purchaser's  vicinity, 
such  agent  acts  within  the  apparent  scope  of  his  authority  in  ap- 
pointing the  purchaser  as  agent,  and  it  is  immaterial  that  the  ap- 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Camnlatlve  Quarterly,  same 
topic  and  section  nmnbcr. 
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pointing  agent  may  have  acted  contrary  to  private  instructions. 

3.  Pbincipal  and  agent,  §  190* — when  principal  cannot  defeat  re' 
covery  of  commissums.  Where  a  manufacturing  concern  selling 
through  agents  on  commission  has  received  the  benefit  of  work 
done  under  an  agency  created  under  authority  which  it  notified 
a  prospective  purchaser  and  agent  it  had  reposed  in  one  of  its 
general  appointing  agents,  the  right  of  such  appointed  agent  to  a 
commission  cannot  be  defeated  by  the  mere  fact  that  the  seller 
subsequently  makes  agents  of  the  customers  introduced  by  such 
appointed  agent 

4.  iNSTBUcnoNs,  S  73* — when  not  erroneous  <u  assuminff  facts. 
An  instruction  stating,  "if  you  find  from  the  greater  weight  of  the 
evidence  that  the  defendant  acting  by  its  duly  authorized  ag^nt, 
agreed,"  etc.,  is  not  erroneous  as  assuming  that  a  contract  was  made 
with  a  duly  authorized  agent  of  defendant 


People's  Bank  of  Bloomington^  Conseryator^  Defendant 
in  Error^  t.  John  H.  Wood,  Executor,  Plaintiff  in 
Error. 

1.  Pleadino,  {  79*— wTia*  are  requisites  of  plea  to  iurisdicti4m.  A 
plea  to  the  Jurisdiction  which  is  in  the  nature  of  a  plea  in  abate- 
ment must  be  certain  to  every  intent  and  leave  nothing  to  be  drawn 
by  inference  and  must  include  all  such  supposable  matter  as  would,  if 
alleged  by  the  opposite  party  by  replication,  defeat  the  plea. 

2.  Venue,  §  3* — where  executor  sued  at  coj^mon  law.  At  com- 
mon law  the  executor  was  sued  in  transitory  actions  where  he 
resided. 

3.  Venue,  $  3* — where  executor  may  he  sued.  An  executor  may 
be  sued  where  he  resides  or  where  he  may  be  found,  although 
in  a  county  other  than  that  in  which  the  will  was  probated  and 
administration  granted. 

4.  Pleading,  §  79* — when  plea  to  jurisdiction  insut!lcient.  A 
plea  to  the  jurisdiction  in  the  nature  of  a  plea  in  abatement,  in  an 
action  on  promissory  notes  against  the  executor  of  an  estate,  which 
avers  that  defendant  was  appointed  and  duly  qualified  as  executor 
of  the  will  of  deceased  in  the  Probate  Court  of  a  county  other  than 
that  in  which  he  was  sued,  that  he  designated  a  certain  day  as 
the  day   for  filing  all  claims  in  such  court  and  that  he  is  still 


•Hc«  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cwnmilatlve  QurtAriy, 
topic  and  section  number. 
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acting  as  executor,  and  that  he  was  served  with  process  In  a  county 
other  than  that  in  which  he  was  appointed  as  executor,  is  demurra- 
ble for  uncertainty. 

5.  Appeal  and  euros,  {  1671* — when  informal  judgment  harmless. 
The  fact  that  the  Judgment  in  an  action  against  an  executor,  whose 
plea  to  the  Jurisdiction  was  in  the  nature  of  abatement  and  was 
bad  for  uncertainty,  should  have  been  nil  didt  or  for  want  of  a  plea 
and  not  by  default,  is  harmless  error,  as  such  error  was  mere  matter 
of  form. 

Error  to  the  Circuit  Court  of  McLean  county;  the  Hon.  Col^stin 
D.  Myebs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.     Ai&rmed.    Opinion  filed  December  11,  1914. 

Livingston  &  Bach,  for  plaintiff  in  error. 
Babby  &  MoBBiBSEY,  f OT  defendant  in  error. 

Mb.  PBBsroiNG  Justice  Thompson  delivered  the 
opinion  of  the  court. 

The  People's  Bank  of  Bloomington,  conservator 
of  Mary  G.  Bell,  began  this  suit  in  the  Circuit  Court  of 
McLean  county  against  John  H.  Wood,  executor  of 
the  estate  of  Edward  B.  Gridley,  deceased.  The  dec- 
laration avers  that  plaintiff  is  the  conservator  of 
Mary  G.  Bell;  that  Edward  B.  Gridley  departed  this 
life  in  January,  1914,  leaving  a  last  will  which  was 
duly  admitted  to  probate  by  the  Probate  Court  of  Cook 
county,  Illinois,  and  that  John  H.  Wood  was  duly  ap- 
pointed executor  and  has  qualified  and  is  acting  as 
such  executor;  that  Edward  B.  Gridley  in  his  lifetime 
was  indebted  to  Mary  G.  Bell  on  certain  notes  executed 
by  him,  etc.  Summons  was  issued  to  the  sheriff  of 
McLean  county  and  duly  served  on  the  executor.  At 
the  term  to  which  the  summons  was  returnable,  the 
executor  filed  a  plea  which,  after  the  title  of  the  case, 
is  as  follows : 

**  John  H.  Wood,  executor  of  the  last  will  and  testa- 
ment of  the  estate  of  Edward  B.  Gridley,  deceased,  in 

•8c«  nilDois  Note*  IM^st,  Vols.  XI  iQ  XV,  and  Cumalative  (^uartorlj,  lanie 
topic  and  flection  npniber. 
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his  own  person  comes  and  defends,  etc.,  and  says  that 
before  and  at  the  time  of  the  commencement  of  said 
action  he  was  appointed  executor  of  the  last  will  and 
testament  of  Edward  B.  Gridley,  deceased,  by  the  Pro- 
bate Court  of  Cook  county,  Illinois;  that  he  then  and 
there  in  said  county  duly  qualified  to  act  as  such  exec- 
utor, as  provided  for  by  law;  that  said  appointment 
was  made  on  the  16th  day  of  March,  1914,  and  that  he 
qualified  on  said  date ;  that  he  designated  the  14th  day 
of  May,  1914,  as  the  day  for  filing  all  claims  against 
the  said  estate  in  said  court;  that  he  is  still  acting  as 
such  executor  and  that  he,  the  said  defendant,  was 
found  and  served  with  process  in  the  county  of  Mc- 
Lean, Illinois,  and  not  in  the  county  of  Cook,  Illinois, 
and  this  he  is  ready  to  verify,  wherefore  he  prays 
judgment  of  the  court  here  will  take  cognizance  of  the 
action  aforesaid.'' 

The  plaintiff  filed  a  special  demurrer  to  the  plea. 
The  court  sustained  the  demurrer.  The  defendant  was 
thereafter  ruled  to  plead  instanter  and  failing  to  plead 
further  was  defaulted,  and  a  writ  of  inquiry  ordered 
for  the  assessment  of  damages.  Evidence  was  heard 
and  the  damages  assessed  at  $14,736.99,  for  which  sum 
judgment  was  rendered  against  the  estate  to  be  paid 
in  due  course  of  administration.  The  estate  has  sued 
out  a  writ  of  error  to  review  the  judgment. 

The  question  presented  for  consideration  is  whether 
the  Circuit  Court  of  McLean  county  acquired  jurisdic- 
tion over  the  estate  of  the  deceased  to  render  judgment 
against  it.  The  deceased  died  in  Cook  county.  His 
will  was  admitted  to  probate  in  that  county.  The  suit 
was  begun  in  McLean  county  to  recover  on  certain 
notes  executed  by  the  deceased.  The  summons  was 
issued  by  the  circuit  clerk  of  McLean  county  to  the 
sheriff  of  McLean  county  and  served  on  the  executor 
in  McLean  county. 

The  plea  is  a  plea  to  the  jurisdiction  in  the  nature  of 
a  plea  in  abatement.    The  plea  neither  avers  that  the 
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executor  is  not  a  resident  of  McLean  county  nor  that 
he  was  not  found  in  said  county  or  that  he  was  not  in 
McLean  county  doing  business  for  the  estate.  So  far 
as  anything  appears  in  the  plea  he  may  reside  in  Mc- 
Lean county  or  have  been  in  McLean  county  leasing 
lands  belonging  to  the  estate  or  doing  other  business 
for  the  estate.  Such  pleas  must  be  certain  to  every 
intent  and  leave  nothing  to  be  drawn  by  inference. 
They  must  anticipate  and  include  all  such  supposable 
matter  as  would,  if  alleged  by  the  opposite  party  by 
replication,  defeat  the  plea.  1  Encyc.  of  PI.  &  Pr.  24 ; 
Willard  v.  Zehr,  215  111.  148 ;  Finch  v.  Galigher,  181 
111.  625;  Shipman's  Com.  Law  PI.  159. 

Under  the  statute,  the  locus  of  the  personal  property 
of  an  estate  for  certain  purposes  is  fixed  by  the  res- 
idence of  the  administrator  or  executor  and  is  not 
necessarily  the  county  that  issued  the  letters  of  ad- 
ministration. Paragraph  6  of  section  6  of  the  Revenue 
Act  (J.  &  A.  1[  9219,  subd.  6)  provides  that  personal 
property  shall  be  listed  in  the  manner  following: 
**The  property  of  a  person  for  whose  benefit  it  is  held 
in  trust  by  the  trustee,  of  the  estate  of  a  deceased  per- 
son by  the  executor  or  administrator.''  Section  19 
(J.  &  A.  ^  9233)  of  the  same  act  provides:  ^'Persons 
required  to  list  property  on  behalf  of  others,  shall  list 
it  in  the  same  place  in  which  they  are  required  to  list 
their  own;  but  they  shall  list  it  separately  from  their 
own,  specifying  in  each  case  the  name  of  the  person, 
estate,  company  or  corporation  to  whom  it  belongs." 
This  statute  is  commented  on  in  People  v.  Hibernian 
Banking  Ass'n,  245  111.  522. 

There  is  no  provision  of  the  statute  in  this  State 
fixing  the  official  residence  of  administrators  and  ex- 
ecutors, further  than  that  the  statute  provides  that  a 
nonresident  may  not  be  appointed  either  as  an  admin- 
istrator or  executor,  and  the  sections  of  the  Revenue 
Act  to  which  reference  has  been  made;  they  have  no 
official  residence.    It  is  said  in  Thompson  v.  Wood,  115 
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Cal.  301:  Executors  **are  but  the  representatives  of 
the  deceased.  The  executors  are,  in  a  sense,  trustees, 
but  not  of  the  testatrix,  who  has  no  longer  trustee  or 
representative,  but  for  the  beneficiaries  under  the  will 
and  the  heirs  and  creditors.  No  rule  of  law  with  which 
I  am  acquainted  gives  countenance  to  the  idea  that 
there  is  an  official  residence  for  an  executor.  In  some 
States  the  venue  of  actions  is  specially  declared  to  be 
where  it  would  have  been  necessary  to  sue  the  de- 
ceased. We  have  no  such  law.  At  common  law  the 
executor  was  sued  in  transitory  actions  where  he  re- 
sided. ' ' 

If  it  were  the  law  that  an  executor  may  not  be  sued 
out  of  the  county  issuing  letters,  an  executor  residing 
in  another  county  might  by  remaining  out  of  such 
county  prevent  the  allowance  of  claims  not  presented 
until  after  claim  day,  as  the  Administration  Act  does 
not  authorize  the  issuance  of  summons  for  the  execu- 
tor on  claims  presented  against  the  estate  after  claim 
day  to  any  other  county  than  the  one  in  which  letters 
were  issued. 

We  are  not  aware  of  any  provision  of  the  statute 
in  Illinois  changing  the  rule  at  common  law  in  suits 
against  executors.  Under  section  6  of  the  Practice 
Act  (J.  &  A.  If  8543),  a  defendant  may  be  sued  where 
he  resides  or  may  be  found.  There  was  no  error  in 
sustaining  the  demurrer  to  the  plea. 

Plaintiff  in  error  also  states  that  the  judgment 
should  have  been  nil  dicit  or  for  want  of  a  plea  and  not 
by  default.  The  contention  of  plaintiff  in  error  is  cor- 
rect, but  since  that  error  is  a  mere  matter  of  form,  it 
is  not  one  that  requires  that  the  judgment  be  reversed. 
Plaff  V.  Pacific  Express  Co.,  251  111.  243. 

No  other  questions  are  raised  or  mentioned  in  any 
way  by  plaintiff  in  error. 

Finding  no  reversible  error  presented  for  review, 
the  judgment  is  affirmed. 

Affirmed, 
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Peter  Coutrakon  and  Gas  Eeresotes/ trading  as  Cou- 
trakon &  Eeresotes^  Appellants,  t.  Passow  &  Sons, 
Appellee. 

(Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Affirmed.  Opinion  filed  December  11,  1914. 
Petition  for  rehearing  withdrawn  February  3,  1916. 

Statement  of  the  Case. 

An  action  in  assumpsit  by  Peter  Coutrakon  and  Gus 
Keresotes,  partners,  trading  as  Coutrakon  &  Kere- 
sotes,  against  Passow  &  Sons,  a  corpor^ttion,  to  recover 
$400,  part  payment  made  by  plaintiffs  on  a  soda  foun- 
tain, which  defendant  agreed  to  build  for  them  for 
$1,800  according  to  the  terms  and  specifications  of  a 
written  contract,  and  which  was  to  be  delivered  to 
them  on  or  about  May  1,  1913. 

The  defendant  filed  a  plea  of  the  general  issue  with 
a  notice  of  set-off,  claiming  a  balance  of  $1,400  due  on 
the  original  contract  together  with  $245.80  additional 
made  up  of  items  of  interest,  storage  and  freight,  etc. 
A  verdict  of  $1,400  was  found  in  favor  of  defendant, 
on  which  judgment  was  rendered,  and  the  plaintiffs 
appeal. 

The  order  for  the  fountain  was  made  March  26, 1913, 
and  by  its  terms  the  defendant  agreed  to  manufacture 
and  ship  it  on  or  about  May  1st,  subject  to  delay  on 
account  of  strikes  or  other  unforeseen  accidents,  and 
to  furnish  a  mechanic  to  set  it  up.  The  freight  was 
to  be  paid  by  the  purchasers,  and  settlement  to  be  made 
on  arrival  of  the  fountain  at  Springfield,  terms  $800 
cash,  balance  of  $1,000  payable  in  sixty  days  with  in- 
terest, the  title  to  remain  in  the  defendant  until  notes 
and  chattel  mortgage  were  executed  by  the  purchasers. 
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Time  was  not  made  the  essence  of  the  contract.  The 
purchasers  made  an  advance  payment  of  $400  when 
the  order  was  signed.  Among  other  provisions  of  the 
specifications  was  the  following  *'Pump  section. 
There  are  to  be  two  10  pump  sections,  each  to  have  10 
porcelain  syrup  jars,  7  pumps,  liquid  style.  *  *  *." 
Coutrakon  testified  that  in  a  conversation  with 
appellee's  agent  before  the  contract  was  signed 
it  was  agreed  that  the  pumps  should  all  be 
liquid  carbonic  pumps  made  by  the  Liquid  Car- 
bonic Company.  Appellants  claim  that  they  can- 
celed the  contract  because  the  fountain  was  not 
shipped  on  or  about  May  1st,  and  that  they  are 
entitled  to  recover  the  advance  payment.  On  April 
21st,  appellee  wrote  to  appellants  that  on  account  of 
some  unforeseen  conditions  that  had  arisen  it  would 
not  be  able  to  ship  the  fountain  on  May  1st.  On  April 
28th  appellee  wrote  to  appellants  that  it  expected  to 
ship  the  outfit  within  the  next  ten  days.  On  May  17th 
appellants  wrote  to  appellee  that  they  had  rescinded 
the  contract  and  demanded  the  return  of  the  $400. 
Appellants  employed  Mr.  McGrath,  an  attorney  in 
Springfield,  to  act  for  them  in  the  matter.  On  May 
20th  the  appellee  wrote  to  McGrath  that  it  was  ready 
to  ship  the  fountain,  and  requested  appellants  to  com- 
ply with  the  contract  as  to  the  further  sum  of  $400, 
the  balance  of  the  cash  payment.  On  May  20th  appel- 
lee wrote  to  McGrath  the  fountain  would  be  shipped 
the  next  day.  McGrath  communicated  with  appellants 
and  by  their  direction  on  May  21st  sent  a  telegram  to 
appellee,  *'send  fountain  under  terms  of  original  con- 
tract except  the  $1,000  to  be  paid  July  26th,  and  $400 
more  when  fountain  is  in  store."  The  fountain  was 
shipped  May  21st,  and  on  May  24th  appellants  wired 
appellee  that  the  fountain  was  in  Springfield,  and  that 
they  would  accept  it,  but  wished  to  change  the  terms  of 
the  old  contract  as  to  payment.  On  May  22nd  appellee 
sent  the  bill  of  lading  with  a  note  and  chattel  mort- 


Thibd  Distbict — December,  1914.  449 


Coutrakon  et  al.  v.  Passow  A  Sons,  193  111.  App.  447. 

gage  to  a  bank  in  Springfield.  On  May  24th  appellee 
wrote  to  McGrath  that  they  had  sent  the  First  Nation- 
al Bank  the  papers  and  note  and  mortgage  for  $1,000, 
due  July  26th,  and  that  they  held  a  carpenter  in  readi- 
ness to  set  up  the  outfit.  On  May  26th  appellee  re- 
ceived another  letter  from  McGrath  stating  that  the 
fountain  and  fixtures  would  be  accepted  if  as  repre- 
sented. Appellants  refused  to  accept  the  fountain 
and  fixtures,  which  remained  at  the  freight  depot  in 
Springfield  until  September  when  the  outfit  was  re- 
turned to  appellee  in  Chicago. 

Appellants  contend  that  they  cannot  be  required  to 
accept  the  outfit  and  pay  for  it  because  (1)  it  was  not 
shipped  on  or  about  May  1st;  (2)  that  appellee  failed 
to  furnish  a  mechanic  to  set  it  up;  (3)  the  connections 
were  not  properly  matched;  the  workmanship  was 
poor  and  the  mahogany  veneering  loose;  (4)  the  tanks 
were  not  as  called  for  by  the  specifications  and  (5)  the 
pumps  were  not  the  kind  made  by  the  Liquid  Carbonic 
Company. 

The  delay  in  shipment  was  caused  by  the  failure  of 
the  marble  works  that  manufactured  certain  onyx  col- 
umns on  the  fountain  to  have  them  cored ;  the  evidence 
is  uncertain  as  to  whether  that  was  the  fault  of  the 
marble  works  or  the  appellee. 

The  plaintiffs  inspected  the  fountain  on  its  arrival, 
and  say  that  it  was  not  as  represented.  The  contract 
contains  the  clause,  *'all  claim  for  shortage  or  non- 
compliance with  contract  must  be  made  within  five 
days  of  delivery  of  goods. ' '  It  did  not  appear  that  the 
appellants  gave  notice  within  five  days  of  what  they 
insist  was  a  noncompliance  with  the  contract,  other 
than  the  question  of  time. 

The  evidence  as  to  the  other  defenses  urged  to  the 
set-off,  is  conflicting,  there  being  no  manifest  prepon- 
derance either  way. 

A  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  was  denied,  the  evidence  being 
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cumulative  as  to  the  kind  of  pumpa  famished  in  tiie 
fountain. 

W.  St.  J.  WiNus,  for  appellaai& 

Alonzo  Hopf,  for  appellee. 

Mb.  Pbbsidinq  Justice  Thompsoit  delivered  the 
opinion  of  tiie  court. 

Abstract  of  the  Peeision. 

1.  Sales,  {  125* — vdhen  failure  to  deliver  on  time  waivoA,  A 
purchaser  of  a  soda  fountain  under  a  contract  requiring  delivery 
on  or  about  a  certain  date,  subject  to  strifces  or  other  unforeseen 
accidents,  held  to  have  waived  prompt  deUvery  by  directing,  after 
a  failure  to  ship  on  that  day,  to  make  shipment  on  a  later  date. 

2.  Sales,  |  147* — when  right  to  reject  within  specified  titne 
waived.  The  purchaser  of  a  soda  fountain  cannot  say  that  it  was 
not  as  represented  by  the  seller,  where  no  objection  on  that*  ground 
was  made  within  five  days  after  its  delivery,  as  required'  by  tiie 
contract  of  sale. 

3.  Sales,  |  lAl^-^when  finding  thaU  gaod^  oomplu.  with  contnict 
concliAsive,  Where  the  evidence  Is  conflicting  as  to  whether  the 
tanks  and  pumps  of  a  soda  fountain  comply  with  the  specifications 
of  a  contract  of  sale,  the  finding  of  a  Jury  that  they  do,  whi<di  was 
approved  by  the  trial  court,  is  conclusive  on  appeaL 

4.  New  tbial,  $  68* — when^newly-diBCovered  cumiUaiive  ^tHOemoe 
not  ground  for.  A  new  trial  will  not  be  granted  for  newl3f<-di8- 
covered  evidence  which  is  cumulative  merely,  and  which  would  not 
necessarily  have  changed  the  verdict. 

5.  Appeal  and  ebbob,  §  1258* — when  defeated  party  may  allege 
compromise  verdict.  A  defeated  party  cannot  complain  on  appeal 
that  a  verdict  was  obtained  by  compromise,  merely  because  it  to 
for  less  than  the  amount  claimed  by  the  successful  party. 


•Bee  Illlnola  Noto»  DIvmI,  Vols.  XI  to  XV,  waA  Cumtaitlvo  QiMi«orlr» 
topic  and  tectioa  nombor. 
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Eidala  IfeOonnIek  «t  «1^  Jlf  pieUees,  t.  J.  H«  Decker  et 

al^  AppellantB. 

(Net  to  be  reported  fit  full.) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  Ae  Hon.  Aiaebt 
M.  Robe,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1914.  Hevened  and  remanded.  Opfdion  filed  April  16,  1915.  Re- 
TiwrlBg  denied  Hagr  26,  1615.  Opinion  modlfiad  and  refUed  June 
at,  1015. 

Stateneni;  of  the  Cage. 

An  action  by  Eulala  McCormick  and  others  against 
J.  H,  Decker  and  others  under  section  9  of  the  Dram- 
shop Act  (J.  &  A.  If  4609)  for  an  injury  to  their  means 
of  support  caused  by  the  death  of  their  father  result- 
ing from  habitual  intoxication  produced  by  liquors 
sold  to  him  by  appellants.  Plaintiffs  recovered  a  judgr 
ment  against  the  defendant  in  the  smn  of  $6,000,  and 
the  latter  appeals. 

The  mother  of  appellees  was  permitted  to  testify 
that,  prior  to  the  time  deceased  began  to  drink  to  ex- 
cess, his  demeanor  and  conduct  towards  the  appellees 
was  very  kind,  but  that  after  he  began  to  so  use  in- 
toxicating liquors,  and  while  he  was  under  the  influence 
thereof,  his  habits  with  reference  to  attention,  care, 
watchfulness  and  service  to  the  children  were  very 
careless,  and  that  he  paid  but  little  attention  to  them. 

A  witness  on  cross-examination  was  asked  whether 
he  was  convicted  for  selling  intoxicating  liquors  dur- 
ing the  year  1909 — 1910,  and  answered  that  he  had 
been  convicted  in  1913. 

Numerous  checks  drawn  by  deceased  and  payable  to 
the  various  appellants  were  admitted  in  evidence  upon 
the  statement  of  counsel  for  appellee  that  further  evi- 
dence would  be  produced  to  prove  that  they  were  given 
in  payment  for  intoxicating  liquor  sold  by  them,  re- 
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spectively,  to  the  deceased.  A  number  of  these  checks 
bear  date  at  a  time  when  there  were  no  licensed  saloons 
in  the  town  where  deceased  and  appellants  resided,  and 
while  appellants  were  conducting  other  kinds  of  busi- 
ness; and  with  possibly  one  exception,  they  were  not 
connected  by  any  evidence  with  sales  of  liquor  to  de- 
ceased. 

The  first  instruction  on  behalf  of  app&Uees  is  a  ver- 
batim copy  of  all  that  portion  of  section  9  which  has 
any  application  to  the  case.  It  is  insisted  that  the  in- 
struction is  bad  because  it  did  not  set  out  the  entire 
section.  The  jury  were  instructed  to  consider  all  the 
instructions  together  as  a  series,  and  by  other  instruc- 
tions given  on  behalf  of  appellants  the  jury  were  told 
that  they  could  not  find  appellants,  or  either  of  them, 
guilty  unless  appellees  proved  by  the  evidence  that 
they  had  been  injured  in  tiieir  means  of  support,  and 
the  damages  were  limited  solely  to  such  as  they  suf- 
fered in  their  means  of  support. 

The  tenth  instruction  given  on  behalf  of  appellees 
attempted  to  define  the  weight  and  credit  that  should 
be  given  to  the  witnesses,  and  concluded  as  follows: 
**And  you  should  give  to  the  testimony  of  such  witness, 
if  any  there  be,  only  such  weight  and  credit  as  you  shall 
believe  him  entitled  to  under  all  the  circumstances 
surrounding  the  case. '  * 

Counsel  for  appellees  in  his  closing  argument  to  the 
jury  said:  ''The  intoxicating  liquors  sold  to  McCor- 
mick  caused  his  death,  and  defendants  are  murderers.*' 

W.  H.  Nelms,  E.  p.  Dbennan  and  Chafee  &  Chbw, 
for  appellants. 

F.  M.  GuiNN  and  W.  H.  WnrrAKBR,  for  appellees. 

Mr.  Presiding  Justice  Eldbedce  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

1.  Intoxicatino  liquors,  {  232* — elements  of  damages  in  civil 
damage  action.  Damages  accruing  only  from  loss  to  a  person's 
means  of  support  can  be  recovered  In  an  action  under  section  9  of 
the  Dramshop  Act  (J.  &  A.  ^  4609). 

2.  Intoxicatiivo  liquors,  §  216* — when  evidence  admissible  in 
civil  damage  action  as  to  conduct  of  father  toxoards  children.  Evi- 
dence as  to  attention,  care,  watchfulness  and  services  given  by  a 
father  when  intoxicated,  to  his  children,  is  not  admissible  in  an 
action  by  them  under  section  9  of  the  Dramshop  Act  (J.  &  A. 
?  4609)  against  a  person  for  making  sale  of  liquor  to  their  father. 

3.  Intoxicatino  liquors,  S  216* — when  erroneous  admission  of 
evidence  in  civil  damage  action  cured  "by  instruction.  Since  an  action 
under  section  9  of  the  Dramshop  Act  (J.  ft  A.  IT  4609) »  for  injuries 
sustained  by  children  by  sales  of  liquor  to  their  father,  is  confined 
to  the  injury  suffered  in  their  means  of  support,  proof  of  the  con- 
duct of  the  parent,  when  intoxicated,  towards  his  children  is  incom- 
petent, and  its  admission  is  not  cured  by  an  instruction  correctly 
limiting  their  damages. 

4.  Witnesses,  §  304* — how  witness*  conviction  of  crime  shown. 
Proof  of  the  conviction  of  witness  of  an  infamous  crime  may»  for 
the  purpose  of  impeachment,  be  shown  by  his  admissions  on  the 
stand,  or  proven  like  any  other  fact. 

5.  Intoxicating  liquors,  §  223* — when  witness  impeachable  by 
conviction  under  Dramshop  Act.  A  witness  in  an  action  under 
section  9  of  the  Dramshop  Act  (J.  &  A.  Y  4609),  by  children  to 
recover  for  injuries  caused  by  sales  of  liquor  to  their  father,  cannot 
be  impeached  by  showing  his  conviction  for  selling  intoxicating 
liquor,  since  not  an  infamous  crime. 

6.  Appeal  and  error,  S  642* — when  motion  to  strike  essential  to 
review  of  nonresponsive  answer  of  uHtness.  Error  cannot  be  predi- 
cated on  a  voluntary  nonresponsive  answer  to  a  question  on  the 
cross-examination  of  a  witness,  where  no  motion  was  made  by  the 
opposite  pavty  to  exclude  it 

7.  Intoxicating  liquors,  §  208* — when  checks  given  defendant 
admissible  in  civil  damage  action.  Checks  drawn  by  a  parent  and 
payable  to  the  defendants  in  an  action  by  the  drawer's  children  under 
section  9  of  the  Dramshop  Act  (J.  &  A.  H  4609),  for  loss  occasioned 
by  the  death  of  their  father,  are  not  admissible  where  the  defendants 
were  not  engaged  in  selling  liquor  at  the  date  of  the  checks,  and 
it  was  not  shown  that  the  checks  were  given  in  payment  for  intoxi- 
cating liquors. 


•See  nilnoli)  Notes  Digest,  Vols.  XI  to  XV,  and  ComnlatlTe  Quarterly,  same 
l«plc  and  section  number. 
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8.  Intoxicating  liquoss,  §  249* — token  instruction  Ixued  an  dvil 
damage  act  sufficient.  An  instruction  in  an  action  under  section 
9  of  the  Dramshop  Act  (J.  6  A.  f  4609),  by  children  to  recover  for 
the  injury  to  their  means  of  support  by  the  death  of  their  father, 
based  on  that  portion  of  such  section  which  is  applicable  to  the 
case,  held  not  erroneous,  where  the  Jury  were  instructed  as  to  the 
true  measure  of  damages  in  other  portions  of  the  charge. 

9.  Instbuctions,  §  96* — instruction  as  to  weight  and  credit  to 
he  given  testimony.  An  instruction  in  an  action  by  children  under 
section  9  of  the  Dramshop  Act  (J.  A  A.  Y  4609),  that  such  weight 
and  credit  should  be  given  the  testimony  of  witnesses  as  the  Jury 
should  believe  them  entitled  to  under  all  the  circumstances  of  the 
case,  held  erroneous. 

10.  Intozicatino  liquobs,  {  247a* — when  argument  of  counsel 
erroneous  in  dvil  damage  action.  An  argument  by  the  plaintiffs' 
counsel  to  the  Jury  in  an  action  under  section  9  of  the  Dramshop 
Act  (J.  ft  A.  t  4609),  that  the  intoxicating  liquors  sold  the  plaintiffs* 
father  was  the  cause  of  his  death,  and  that  the  defendants  were 
murderers,  held  prejudicial  to  the  defendants. 


JoBeph  Loftus,  Appellee,  t.  nilnois  Midland  Coal  Com- 

pany.  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jaxeb  a.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Appeal  from  a  judgment  against  the  Illinois  Mid- 
land Coal  Company  in  favor  of  Joseph  Loftus,  for  the 
sum  of  $10,000  for  personal  injuries  alleged  to  have 
been  sustained  by  appellee  because  of  the  wilful  viola- 
tion by  appellant  of  clause  b,  section  21,  of  the  Mines 
and  Miners'  Act  ( J.  &  A.  1[  7489),  requiring  places  of 
refuge  on  hauling  roads  or  gangways  in  mines. 

•See  niinolR  Notefi  Dlfcefit,  Vols.  XI  to  XV,  and  CnmulatlTe  Qii«rt«rljr, 
topic  and  vection  number. 
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There  is  no  controversy  about  the  facts.  It  was 
agreed  on  the  trial  in  open  court  that  there  had  been  a 
violation  of  the  statute.  The  facts  disclosed  are  sub- 
stantially the  same  as  they  appear  on  a  former  appeal 
of  this  case  (181  111,  App.  197).  It  is  conceded  by  coun- 
sel for  appellant  that  appellee  at  the  time  of  the  injury 
was  acting  within  the  scope  of  his  employment.  The 
principal  contentions  urged  are  that  the  lack  of  the 
places  of  refuge  was  not  the  proximate  cause  of  the  in- 
jury, errors  in  the  admission  of  evidence,  in  the  giving 
of  instructions  and  that  the  damages  are  excessive. 

It  is  also  insisted  that  the  places  of  refuge  provided 
for  by  the  statute  then  in  force  were  not  meant  for  the 
benefit  of  appellee,  but  for  miners  going  in  and  out  of 
the  mine,  so  as  to  allow  them  to  escape  passing  cars  or 
trips.  The  appellee,  a  flagman  in  a  mine,  was  injured 
by  being  unable  to  escape  a  car  which  he  had  just 
assisted  placing  on  the  track  as  he  was  directed  to  do 
by  an  assistant  mine  boss. 

Error  is  assigned  on  the  admission  of  evidence  that 
the  injury  to  the  appellee 's  prostate  gland  would  cause 
a  lessening  of  tone,  would  impair  vitality  and  vigor 
and  affect  the  power  of  procreation  also  on  an  instruc- 
tion given  for  appellee,  that  neither  assumed  risk  nor 
contributory  negligence  was  a  defense,  without  defin- 
ing these  terms. 

Beown,  Hay  &  Creighton,  for  appellant;  Mastin  & 
Sherlock  and  Underwood  &  Smyser,  of  counsel. 

Drennan  &  Lawler,  for  appellee. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the. court. 

Abstract  of  the  Peclslon. 

1.  Mines  and  minebals,  §  91* — when  failure  to  provide  place  of 
refuge  proximate  cause  of  injury.  Where  three  Juries  have  found 
that  the  proximate  cause  of  a  minor's  injury  was  the  failure  of  an 

•8ee  nilBols  Note*  Dl^est^  Vols.  XI  to  XV,  and  CumnlatlTe  Quarterlj',  Mune 
tople  and  section  number. 
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employer  to  provide  places  of  refuge  In  a  mine  as  required  by  section 
21b  of  the  Mines  and  Miners*  Act  (J.  ft  A.  f  7489),  and  the  Appellate 
Court  has  held  that  it  was  a  question  for  the  Jury,  the  question  Is 
res  adjudicata, 

2.  Mines  and  minerals,  S  91* — icho  toithin  act  requiring  places 
of  refuge.  A  mine  flagman  is  within  the  protection  of  section  21b 
of  the  Mines  and  Miners'  Act  (J.  ft  A.  IT  7489)  relating  to  places 
of  refuge  on  haulage  roads  or  gangways  in  mines,  where  he  was 
injured  by  being  unable  to  escape  from  a  car  after  he  had  assisted, 
as  it  was  his  duty  to  do,  a  driver  in  replacing  it  on  the  rails. 

3.  Mines  and  minerals,  S  91* — evidence  in  action  for  injuries 
caused  hy  failure  to  provide  places  of  refuge.  In  an  action  for 
injuries  sustained  by  a  miner  by  reason  of  the  failure  of  the  former 
to  provide  places  of  refuge  in  a  mine  as  required  by  section  21b  of 
the  Mines  and  Miners*  Act  (J.  ft  A.  If  7489),  the  defendant  is  not 
injured  by  the  admission  of  evidence  that  at  the  time  the  plaintiff 
was  injured  he  had  gone  to  the  assistance  of  a  driver  in  replacing 
a  derailed  car,  at  the  direction  of  an  assistant  mine  boss,  where 
the  evidence  showed  that  it  was  a  part  of  the  plaintiff's  duties  to  do 
so. 

4.  Appeal  and  ebbor,  §  1033* — predicating  error  on  matter  not 
shown  hy  record.  Error  cannot  be  predicated  on  the  alleged  ad- 
mission of  evidence  not  shown  by  the  abstract  on  appeal. 

5.  Mines  and  minerals,  S  187* — when  assumed  risk  and  contrib- 
utory negligence  no  defense  to  action  for  injuries.  An  instruction 
in  an  action  for  injuries  sustained  by  a  miner  by  failure  of  his 
employer  to  provide  places  of  refuge  in  a  mine  as  required  by 
section  21b  of  the  Mines  and  Miners'  Act  (J.  ft  A.  f  7489),  that 
neither  assumed  risk  nor  contributory  negligence  was  a  defense, 
held  not  prejudicial  to  the  defendant  when  such  defenses  were 
not  made  and  issued  by  the  pleadings  or  proof. 

6.  Damages,  §  110* — when  damages  for  injuries  to  miner  not 
excessive.  A  verdict  for  |10,000  for  injuries  sustained  by  a  miner, 
held  not  excessive. 

*Se«  Illinois  Note*  Di^eat,  Vols.  XI  to  XV,  and  ComulatlTe  Quarterly,  ammu 
topio  and  section  number. 
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Municipal  Engineering  &  Contracting  Company  et  aL, 
Appellees^  y.  City  of  Farmer  City,  Appellant. 

1.  Mechanics'  liens,  §  79* — when  rental  of  sewer  excavator  sub- 
ject of  lien,  A  lien  cannot  be  acquired  under  section  23  of  the 
Mechanic's  Lien  Act  (J.  &  A.  IT  7161),  on  funds  due  a  contractor 
from  a  city  for  constructing  a  sewer,  for  the  rental  of  and  re- 
pairs to  a  sewer  excavating  and  back  filling  machine  used  in  the 
work. 

2.  Mechanics'  uens,  §  79* — when  materialman  entitled  to  lien 
for  material  used  in  making  hut  not  entering  into  public  improve- 
ment. A  lien  cannot  be  acquired  under  section  23  of  the  Mechanic's 
Liien  Act  (J.  &  A.  If  7161),  on  funds  due  a  contractor  from  a  city 
for  constructing  a  sewer,  for  lumber  furnished  for  shoveling  and 
bracing  the  trenches,  and  used  for  tracks  for  an  excavating  machine, 
and  for  lumber  and  piping  used  in  making  but  not  entering  into 
the  improvement. 

3.  Mechanics'  liens,  §  79* — when  lessor  entitled  to  lien  for 
rental  of  machinery  used  in  making  public  improvement.  The 
lessor  of  an  engine  and  pump  used  for  the  removal  of  water  from 
a  sewer  trench  during  construction  is  not  entitled  to  a  lien  under 
section  23  of  the  Mechanic's  Lien  Act  ( J.  &  A.  H  7161),  for  the  rental 
of  the  machines  and  for  oil  and  gasoline  supplied  for  running 
them,  on  funds  due  from  a  city  to  a  contractor. 

4.  Mechanics'  hens,  S  79* — when  lien  exists  for  materials  used 
in  making  hut  not  entering  into  puhlic  improvement.  No  lien  may 
be  acquired  under  section  23  of  the  Mechanic's  Lien  Act  (J.  &  A. 
f  7161),  on  funds  due  from  a  city  to  a  contractor,  for  tile  used 
in  conveying  water  from  a  sewer  during  construction,  nor  for 
pipes  and  fittings  used  to  carry  water  from  a  tank  to  an  engine  and 
cement  mixer. 

5.  Mechanics'  liens,  S  79* — when  lien  exists  for  repairing  tools 
used  in  making  puhlic  improvement.  No  lien  exists  under  section 
23  of  the  Mechanic's  Lien  Act  (J.  &  A.  H  7161),  on  funds  due  a 
contractor  from  a  city,  for  repairs  made  on  machinery  and  tools 
used  in  constructing  a  sewer. 

6.  Mechanics'  liens,  §  5* — when  act  strictly  construed.  The 
Mechanic's  Lien  Act  (J.  &  A.  1I1[  7139  et  seq.)  must  be  strictly  con- 
strued since  it  is  in  derogation  of  the  common  law. 

7.  Municipal  corporations,  §  205* — construction  of  local  im- 
prxtvement  act.  The  Local  Improvement  Act  must  be  strictly  con- 
strued. 
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8.  Mechanics'  liens,  S  79* — when  materialmen  and  subcontract- 
ors entitled  to  lien  on  money  due  contractor  for  public  improve- 
ment. No  lien  can  be  established  under  section  23  of  the  Mechanic's 
Lien  Act  (J.  ft  A.  H  7161),  by  materialmen  and  subcontractors,  on 
funds  ^ue  a  contractor  from  a  city  for  a  public  improvement  al- 
leged to  have  been  wrongfully  paid  him  from  money  acquired  by 
a  general  and  special  assessment,  where  the  lienors  do  not  prove 
that  an  assessment  roll  was  filed  and  a  Judgment  of  confirmation 
rendered. 

9.  Mechanics'  liens,  §  79* — when  subcontractor  not  entitled  to 
for  public  improvement.  Subcontractors  cannot  acquire  a  lien  un 
der  section  23  of  the  Mechanic's  Lien  Act  (J.  ft  A.  f  7161)  on  funds 
due  from  a  city  to  a  contractor  for  constructing  a  public  improve- 
ment, where  they  failed  to  comply  with  a  condition  of  the  contract 
between  the  city  and  the  contractor,  requiring  the  assent  of  the 
board  of  local  improvements  to  the  subletting  of  any  portion  of  the 
work. 

Appeal  from  the  Circuit  Court  of  De  Witt  county;  the  Hon.  W. 

G.  Coohban,  Judge,  presiding.     Heard  in  this  court  at  the  April 

term,  1914.    Reversed  and  remanded  with  directions.  Opinion  filed 
April  16.  1915. 

Statement  by  the  Court.  This  is  an  appeal  by  the 
City  of  Farmer  City  to  reverse  the  decree  of  the  Cir- 
cuit Court  entered  in  favor  of  appellees  in  a  suit  to 
enforce  liens  on  the  money,  bonds  and  warrants  due  or 
to  become  due  Howes  Brothers  Company,  a  contractor, 
under  section  23  of  the  Mechanic's  Lien  Act  (J,  &  A. 

11  7161). 

On  the  third  day  of  August,  1908,  the  City  of  Farm- 
er City  passed  an  ordinance  under  the  Local  Improve- 
ment Act  providing  for  the  construction  of  a  sewer  in 
said  city,  to  be  paid  for  partly  by  general  taxation 
and  partly  by  special  assessment  to  be  levied  on  the 
property  to  be  benefited  thereby.  The  section  of  the 
ordinance  governing  the  mode  of  raising  the  money 
for  the  payment  is  as  follows: 

"Section  8.  That  the  cost  of  the  improvement  here- 
in provided  for  shall  be  paid  for  as  follows:  Eight 
thousand  dollars  ($8,000.00)  shall  be  paid  for  by  gen- 

«8«e  miBols  Notes  Dtffeat,  YoU.  XI  to  XV,  and  CumuUitlTe  Qmuterlx, 
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eral  taxation,  and  the  balance,  including  the  sum  of 
twelve  hundred  and  seven  dollars  ($1207.00)  shall  be 
applied  toward  the  payment  of  the  cost  and  expenses 
attending  the  making  and  return  of  the  assessment 
roll,  collecting  of  such  assessments  and  other  costs  by 
law  authorized,  shall  be  paid  by  special  assessment  up- 
on the  property  benefited,  in  accordance  with  said  Act 
of  the  General  Assembly  and  the  amendments  there- 
to/' 

The  contract  for  the  improvement  was  let  to  Howes 
Brothers  Company  April  20th,  1909,  for  a  considera- 
tion of  $16,888.15,  and  contains  the  following  provi- 
sions : 

'  *  Conditions. 

2.  WITNESSETH :  That  the  said  party  of  the  second 
part,  for,  and  in  consideration  of  the  payments  to  be 
made  by  the  said  City  of  Farmer  City  as  herein  set 
forth,  hereby  covenants  and  agrees  to  furnish  all  tools, 
labor  and  material  for  the  construction  of  a  system  of 
sewers  in  John  street  and  other  streets,  avenues  and 
public  places  in  the  City  of  Farmer  City,  Illinois,  ac- 
cording to  the  ordinance,  plans,  profiles  and  specifica- 
tions for  said  work  on  file  in  the  office  of  the  City  Clerk 
of  the  City  of  Farmer  City,  Illinois ;  which  said  ordi- 
nance, plans,  profiles  and  specifications  are  hereby 
made  a  part  and  portion  of  this  contract.'' 

*  *  SUB-CONTRACTOBS. 

11.  This  agreement  shall  not  be  assigned  nor  any 
part  of  the  work  sub-contracted  without  the  written 
consent  of  the  Board  of  Local  Improvements  indorsed 
thereon,  and  in  no  case  shall  such  consent  relieve  the 
party  of  the  second  part  from  the  obligations  herein 
entered  into  by  the  said  party,  or  change  the  terms  of 
this  agreement." 

' '  City  Pay  Labors. 

16.  It  is  further  agreed  that  all  funds  becoming  due 
said  contractor  under  this  contract  shall  be  and  are 
subject  to  the  provisions  of  section  23  of  an  act  en- 
titled, *An  act  to  revise  the  law  in  relation  to  mechan- 
ic's liens,'  approved  May  18,  1903,  and  in  force  July 
1,1903." 
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The  Municipal  Engineering  &  Contracting  Company 
filed  its  bill  to  foreclose  a  lien  upon  the  money,  bonds 
and  warrants  due  or  to  become  due  the  Howes  Broth- 
ers Company  from  the  city  on  account  of  the  latter 's 
contract  with  the  city,  under  and  by  virtue  of  section 
23  of  the  Mechanic's  Lien  Act  (J.  &  A.  ^  7161).  Short- 
ly thereafter,  the  Alexander  Lumber  Company  filed 
a  similar  bill.  These  bills  were  consolidated  and  nu- 
merous other  lienor  claimants  were  made  parties  de- 
fendant thereto.  Some  of  these  filed  answers  to  the 
original  bills  and  also  intervening  petitions,  others 
filed  answers  which,  on  order  of  the  court,  were  al- 
lowed to  stand  also  as  intervening  petitions.  With 
the  exception  of  the  difference  in  the  character  of  the 
claims,  the  consolidated  bills  and  intervening  petitions 
are  substantially  the  same,  and  set  forth  the  ordi- 
nance; the  execution  of  the  contract  between  the  city 
and  Howes  Brothers  Company  for  the  furnishing  of 
all  tools,  labor  and  material  for  the  construction  of  the 
sewer  provided  by  the  ordinance;  aver  that  Howes 
Brothers  Company  completed  the  sewer  and  that  it 
was  accepted  by  the  city  June  30,  1910;  that  written 
notices  of  the  respective  claims  ifor  liens  were  fiiled 
with  the  city  clerk  in  compliance  with  section  23 ;  that 
at  the  time  of  the  service  of  the  notices  there  were 
sufficient  money,  bonds  and  warrants  due  the  contract- 
or in  the  custody  and  control  of  the  city  officials  to  have 
paid  all  valid  liens  thereon. 

The  answers  of  the  city  to  the  original  bills  and  to 
the  intervening  petitions  are  substantially  the  same, 
and  admit  the  passage  of  the  ordinance  and  the  con- 
tract with  Howes  Brothers  Company,  but  deny  every 
other  material  allegation.  Howes  Brothers  Company 
filed  no  answers  and  was  defaulted. 

The  claim  of  the  Municipal  Engineering  &  Contract- 
ing Company  is  based  upon  the  two  written  contracts 
made  by  them  with  Howes  Brothers  Company,  for  the 
rental  of  two  machines  used  bv  the  latter  in  construct- 
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ing  the  sewer.  The  first  contract  provided  for  the 
rental  of  a  No.  3  Chicago  sewer  excavating  machine  for 
fifty-six  days  for  the  consideration  of  $2,500,  and  $35 
per  day  for  each  day  in  excess  of  that  number.  The 
second  provided  for  the  rental  of  a  back  filler  machine 
for  the  sum  of  $325.  The  net  amount  of  the  claim,  af- 
ter allowing  credits  for  payments,  amounted  to 
$2,733>.43,  and  this  sum  includes  repairs  made  on  the 
machines  during  the  progress  of  the  work  to  the 
amount  of  $655.91.  The  decree  allows  this  claim,  to- 
gether with  interest  thereon,  making  the  total  amount 
allowed  $3,151.66. 

The  decree  allows  a  lien  to  the  Alexander  Lumber 
Company,  including  interest,  in  the  sum  of  $2,590  for 
cement,  labor  and  lumber.  Much  of  the  luml3er  was 
used  for  shoring  the  sides  of  the  trench.  Some  of  it 
was  used,  to  place  under  the  wheels  of  the  trenching 
machine  as  a  track  for  the  latter  to  run  on,  some  of  it 
was  taken  away  by  the  lumber  company  and  a  portion 
of  it  was  left  in  the  trenches.  What  proportion  of  the 
lumber  was  so  respectively  disposed  of  is  not  shown 
by  the  evidence. 

The  decree  allows  a  lien  to  S.  G.  Arbogast,  including 
interest,  in  the  sum  of  $1,179.65  for  brick,  cement,  la- 
bor, tile,  rent  of  a  pump,  gasoline,  oil,  etc. 

The  decree  allows  a  lien  to  the  White  Hall  Sewer 
Pipe  &  Stoneware  Company,  including  interest,  in  the 
sum  of  $1,538.50,  for  sewer  pipe  which  appears  was 
actually  used  in  the  sewer,  but  the  decree  further  pro- 
vides in  regard  to  this  claim  that  said  amount  shall  be 
paid  by  Howes  Brothers  Company  to  H.  L.  Williams 
within  twenty  days  of  the  filing  of  the  decree. 

The  decree  allows  liens  to  other  claimants  as  fol- 
lows :  E.  M.  Burr  &  Company,  $323.96 ;  South  Bend 
FouiHjry  Company,  $15.49;  Jesse  McMurphy,  $18;  E. 
R.  Darlington  Lumber  Company,  $74.44;  F.  H.  Cox, 
$819.05;  John  Berry,  $10.80;  H.  L.  Williams,  $82.54; 
Joseph  C.  Gould,  $179.17;  Chapman  Valve  Manufac- 
turing Company,  $115.85. 
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During  the  progress  of  the  work  from  January  10, 
1909,  to  November  4,  1909,  the  city  issued  to  the  con- 
tractor, Howes  Brothers  Company,  eight  orders,  three 
of  them  were  drawn  on  the  *' General  Fund,^'  three  on 
a  ''Special  Fund,''  and  two  on  a  ''General — Special 
Fund. ' '  The  total  amount  of  these  orders  was  $6,631.22. 
Eleven  bonds,  payable  from  the  second  instalment 
representing  a  total  of  $3,900,  were  also  delivered 
to  the  contractor.  The  contractor  failed  to  complete 
the  work  and  the  city  hired  the  labor  and  finished  the 
improvement  at  a  cost  of  $3,903.03.  This  was  done 
without  advertising  for  bids  or  reletting  the  contract 
It  is  contended  by  appellees  that  all  of  the  above  pay- 
ments made  by  the  city,  and  also  the  delivery  of  lie 
bonds  were  illegal  and  void,  and  that  in  contemplation 
of  law  the  city  had  the  above  funds  in  its  possession 
at  the  time  of  the  service  of  the  notices  of  the  claimants 
for  liens. 

No  assessment  roll  or  order  of  confirmation  of  the 
assessment  roll  was  introduced  in  evidence.  No  tax 
levy  ordinance  providing  for  the  $8,000  to  be  raised  by 
general  taxation  was  introduced,  and  no  evidence  to 
show  that  there  was  not  such  an  ordinance. 

Herbick  &  Hbbbick  and  H.  M.  Sthbly,  for  appellant. 

Ingham  &  Ingham,  McMillbn  &  McMillbn,  V.  F. 
Browne  and  Lemon  &  Lemon,  for  appellees. 

• 

Mb.  Presiding  Justice  Bldbedge  delivered  the  opin- 
ion of  the  court. 

It  is  urged  that  no  mechanic's  lien  can  be  enforced 
for  any  material,  apparatus  or  fixtures  that  did  not  en- 
ter into  and  become  a  part  of  the  improvement,  and  the 
argument  of  counsel  for  the  appellant  in  support  of 
this  contention  is  particularly  addressed  to  the  claims 
of  the  Municipal  Engineering  &  Contracting  Company 
and  Alexander  Lumber  Company.    The  fien  of  the 
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farmer  is  for  rental  for  the  two  machines  and  the  re- 
pairs on  the  9ame.  They  consisted  of  a  sewer  excavat- 
ing machine  and  a  back  filler.  The  furnishing  of  ma- 
terial, apparatus  or  machinery  to  a  contractor,  which 
is  not  attached  to  or  does  not  become  a  part  of  the  im- 
provement, cannot  be  made  the  bstsis  for  a  mechanic's 
lien  by  a  subcontractor  under  liie  laws  of  this  state, 
and  nx)  lien  should  have  been  allowed  for  the  rental  of 
the^e  machines  nor  for  the  repairs  thereon.  R.  Haas 
Elect,  d  Mfg.  Co.  v.  Springfield  Amusement  Park  Co., 
236  m.  452.  And  it  makes  no  diiference  whether  such 
articles  were  bought  or  rented  by  the  contractor. 
McAuhffe  V.  Jorgenson,  107  Wis.  132. 

The  lien  of  the  Alexander  Lumber  Company,  in  so 
far  as  it  is  represented  by  lumber  used  in  the  shoring. 
or  bracing  of  the  trench,  for  trackage  for  the  trenching 
machine  and  the  portion  taken  away  by  it,  can  not  be 
snstained.  Rittenhouse  &  Embree  Co.  v.  F.  E.  Brown 
A  Co.,  254  111.  549. 

It  follows  also  that  the  lien  of  S.  G.  Arbogast  should 
not  have  been  allowed  for  that  part  of  his  claim  based 
upon  the  rental  of  an  engine  and  pmnp  for  the  pump- 
ing of  water  from  the  trench,  the  gasoline  and  oil  used 
in  the  running  of  the  engine  and  pump,  the  tile  used 
for  running  the  water  off  which  did  not  become  a  part 
of  the  improvement,  and  the  charges  for  hauling  the 
tank  and  pump. 

Likewise,  it  was  error  to  allow  the  lien  of  H.  L.  Wil- 
liams in  so  far  as  it  was  based  upon  his  claim  for  pipe 
and  fittings  used  in  running  the  water  from  a  tank  to 
the  engine,  to  the  mixing  boxes  and  to  the  concrete 
mixer. 

So,  also,  no  lien  should  have  been  allowed  upon  the 
claim  of  Joseph  C.  Gould  for  repairs  upon  the  ma- 
chines and  tools. 

For  the  same  reason  the  allowance  of  a  lien  to  E.  M, 
Burr  &  Company  for  the  pipe  used  in  holding  the 
sheeting  and  stringers  in  place  which  did  not  become  a 
part  of  the  improvement  cannot  be  sustained. 
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In  our  opinion,  however,  none  of  the  liens  estab- 
lished by  the  decree  can  be  maintained  for  other  rea- 
sons. The  act  providing  for  mechanics'  liens,  being  in 
derogation  of  the  common  law,  in  this  State  receives 
a  strict  construction.  Schmidt  v.  Anderson,  253  111. 
29 ;  Turnes  v.  Brenckle,  249  111.  394.  It  has  also  been 
held  that  a  strict  construction  shall  apply  to  the  Local 
Improvement  Act  in  so  far  as  determining  the  liability 
of  a  city  under  the  act  is  concerned.  City  of  Chicago 
V.  Brede,  218  111.  528.  It  is  claimed  by  appellees  that 
the  money  payments  made  to  the  contractor 
out  of  the  general,  special  and  general-special 
funds  were  illegally  made  and  that  the  city 
should  be  charged  with  having  that  amount  of 
money  on  hand.  The  amount  so  paid  was 
$6,631.32.  The  ordinance  provided  that  the  cost  of  the 
sewer  to  the  amount  of  $8,000  should  be  raised  by  gen- 
eral taxation.  Ample  time  had  elapsed  between  the 
passage  of  the  ordinance  and  these  payments  to  have 
levied  and  collected  this  general  tax.  There  is  nothing 
in  the  record  to  show  that  this  was  not  done.  If  this 
general  tax  had  been  collected  and  was  in  the  treasury 
of  the  city,  and  if  these  payments  were  made  out  of  the 
money  procured  by  a  general  tax  for  such  purpose, 
then  they  were  legally  made.  First  Nat.  Ba/nk  of  Du 
Quoin  V.  Keith,  183  111.  475.  Under  the  pleadings  in 
this  case  the  burden  of  proving  the  liability  of  the  city 
was  upon  appellees.  Section  39  of  the  Local  Improve- 
ment Act  (J.  &  A.  T[  1429)  makes  it  the  duty  of  the  offi- 
cer making  the  assessment  to  estimate  what  propor- 
tion of  the  total  cost  of  the  improvement  would  be  of 
benefit  to  the  public,  and  section  41  (J.  &  A.  ^  1431) 
provides  that  the  assessment  roll  shall  show  what 
amount  has  been  so  assessed  against  the  public  and 
against  each  tract  of  land,  and  the  amount  of  each  in- 
stalment. No  assessment  roll  was  introduced  in  evi- 
dence. Counsel  for  appellees  did  make  an  offer  to 
introduce  a  portion  of  the  assessment  roll,  stating 
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that  the  offer  was  limited  to  a  description  of  the  lots 
etc.,  name  of  the  owner,  total  amount  assessed,  its  di- 
vision into  five  instalments  with  the  affidavit  of  the  of- 
ficer preparing  the  same,  file  mark  of  the  county  court, 
the  amount  assessed  as  a  whole  and  the  amounts  of  the 
diflFerent  instalments.  This  offer  was  objected  to  by 
appellant  and  the  court  made  no  ruling  on  the  objec- 
tion. Neither  the  assessment  roll,  nor  even  that  part 
which  was  offered,  appears  in  the  record,  and  all  the 
information  that  can  be  gathered  from  the  offer,  with 
the  exception  of  the  amounts  of  the  five  different  in- 
stalments, is  substantially  what  has  been  stated  above. 
An  assessment  roll  and  the  order  of  its  confirmation 
are  the  basis  of  a  special  assessment  under  the  Local 
Improvement  Act,  are  jurisdictional,  and  without 
which  no  assessment  proceedings  can  be  maintained. 
Morrison  v.  City  of  Chicago,  142  HI.  660.  In  order  for 
appellees  to  sustain  their  bills  and  intervening  peti- 
tions in  the  court  below,  it  was  essential  for  them  to 
prove  that  an  assessment  roll  had  been  filed  and  that  a 
judgment  of  confirmation  had  been  entered  thereon. 
Such  evidence  was  the  foundation  of  their  case,  and 
upon  its  proof  depended  the  competency  of  the  other 
proof  offered.  The  assessment  roll  not  having  been  in- 
troduced in  evidence,  we  have  no  means  of  knowing 
whether  the  cash  payments  made  aforesaid  were  made 
out  of  the  $8,000  to  have  been  raised  by  general  taxa- 
tion, or  out  of  any  sum  which  might  have  been  assessed 
as  public  benefits  or  otherwise.  Without  this  proof 
there  can  be  no  competent  evidence  that  any  assess- 
ments were  ever  made  by  virtue  of  this  ordinance,  or 
that  the  city  had  any  funds  derived  therefrom,  and  no 
lien  under  section  23  of  the  Mechanic's  Lien  Act  (J.  & 
A.  If  7161)  can  be  established. 

The  rights  of  appellees  to  liens  are  subject  to  an- 
other fatal  objection.  They  were  sub-contractors  un- 
der the  statute,  and  like  claimants  have  been  so  treated 
in  all  cases  construing  this  section.     West  Chicago 
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Park  Com\s  v.  Western  Oranifte  Co.,  200  111.  527; 
Eaynes  <&  Lyons  v.  County  of  Coles,  29i  111.  187 ;  8 paid- 
ing  Lumber  Co.  v.  Brown,  171  lU.  487.  The  original 
contract  made  the  ordinanoe  a  part  thereof,  and  the 
rights  of  appellees  as  subcontractors  are  dependent 
upon  the  contract  and  are  controlled  by  all  the  provi- 
sions therein.  Rittmhause  A  Emhree  Co.  v.  Warren 
Const.  Co.,  264  111.  619.  Section  11  of  the  contract  pro- 
vided that  no  part  of  the  work  oould  be  subcontracted 
without  the  written  consent  of  the  board  of  local  im- 
provements indorsed  thereon.  Where  the  original 
contract  provides  that  the  improvement  shall  be  de- 
livered free  from  all  liens,  subcontractors  can  estab- 
lish no  liens  thereon.  Rittenhouse  d  Embree  Co.  v. 
Warren  Const.  Co.,  supra.  By  analogy,  when  a  con- 
tract provides  that  the  contractor  shall  perform  all  the 
work  and  furnish  all  the  tools  and  material  therefor, 
and  that  no  part  of  tibe  woA  shall  be  subcontra<;ted 
without  consent  of  a  nominated  party,  such  consent  is  . 
a  condition  precedent  to  the  establishment  of  a  lien  by 
a  subcontractor.  While  in  the  present  case  no  lien 
could  have  been  established  on  the  improvement  itself, 
but  only  on  the  money,  bonds  or  warrants  due  the  con- 
tractor, yet  the  principle  involved  is  the  same.  Al- 
though section  16  of  the  contract  recognizeB  the  rigbt 
to  liens  under  section  28  of  the  statute,  yet  the  whole 
contract  must  be  construed  together,  and  section  11 
having  provided  that  no  part  of  the  work  should  be 
subcontracted  without  the  written  consent  of  ftie 
board  of  local  improvements  indorsed  tiiereon,  sub- 
contractors acquired  no  right  to  liens  uidess  they  had 
first  procured  the  written  consent  of  said  board  to 
their  contracts  with  the  original  contractor.  Benedict 
V.  Banbury  <S>  N.  R.  R.,  24  Conn.  820,  None  of  the  ap- 
pellants had  procured  such  consent. 

For  the  reasons  above  sta;ted,  the  decree  must  be 
reversed  and  the  cause  remanded  with  directions  to 
dismiss  the  bills  and  intervening  petitions  for  want  of 
equity. 

Reversed  and  remanded  unth  directions. 
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Charles  F.  Bartson  and  WllUani  SlUard,  trading  as 
BartsoB  &  Milliirdy  Appellants^  t.  J.  Y.  Wlekert  et 
aLy  AppeUees. 

(Not  to  be  reported  In  fall.) 

Appeal  froni'  the  Circuit  Court  of  Logan  county;  the  Hon.  Thomas 
M.  Habsis,.  Judges  pvesidin^  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  with  directions.  Opinion  filed  April  16,  1915. 
Rehearing  denied  Miay  26,  191^. 

Statement  of  the  Case. 

Cliarles  P.  Bartson  and  William  Millard,  copart- 
ners, trading  as  Bartson  &  Millard,  filed  a  bill  to  fore- 
close a  mechanic's  lien  on  land  owned  or  occupied  by 
J.  V.  Wiekert  and  H.  A.  Bailey,  for  labor  in  cutting  a 
drainage  ditch  thereon.  On  the  hearing  the  bill  of 
complaint  was  dismissed.     The  complainants  appeal. 

A  number  of  persons  owning  land  through  which  a 
creek  flowed,  contracted  with  the  appellants  for  the 
cutting  of  a  drainage  ditch  through  their  lands,  and 
agreed  to  pay  a  designated  sum  per  rod  for  so  much 
of  the  ditch  as  crossed  their  respective  lands.  Each 
landowner  agreed  to  pay  the  amount  set  opposite 
his  name  on  the  contract.  Opposite  the  names  of 
Wiekert  and  Bailey  appeared  the  sum  of  $714.56  for 
81.2  rods.  The  contract  provided  that  it  should  be  null 
and  void  unless  signed  by  all  of  the  parties.  All  of  the 
landowners,  with  the  exception  of  Bailey,  signed  the 
contract  under  seal.  Bailey  owned  two  eighty-acre 
parcels  of  land  divided  by  a  section  line,  which  was  in 
the  possession  of  Wiekert  under  a  five-years  lease 
containing  an  option  to  purchase.  Wiekert,  in  signing 
the  contract,  placed  a  star  beside  his  name  and  a  simi- 
lar sign  on  the  margin  and  wrote  thereon,  '  *  signature 
binding  only  whenever  ditch  is  cut  on  or  along  section 
line.? 
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The  court  found  that  Bailey  did  not  sign  the  con- 
tract or  authorize  Wiekert  to  do  so  for  him ;  and  also 
that  the  ditch  was  not  cut  on  or  along  the  section  line. 

The  evidence  showed  that  when  the  subject  of  cut- 
ting the  ditch  was  being  discussed  by  the  landowners, 
one  of  them  testified  that  he  called  up  Bailey  by  the 
telephone  and  asked  him  wha,t  he  would  do  in  regard 
to  the  matter  and  he  replied :  *  *  The  farm  is  out  of  my 
hands;  any  arrangements  will  have  to  be  made  with 
Mr.  Wiekert."  Bailey  does  not  deny  this  conversa- 
tion, but  says  that  he  does  not  remember  it.  Appellant 
Millard  testifies  that  after  the  ditch  was  completed  he 
called  on  Bailey  and  asked  him  to  give  him  a  check  for 
the  money,  which  Bailey  refused  to  do,  telling  him  that 
Wiekert  was  in  control  of  the  land.  Bailey  testifies 
that  he  talked  with  Wiekert  about  the  matter  and  tried 
to  discourage  him  from  joining  in  the  project,  but  he 
does  tiot  testify  that  he  ever  forbid  him  to  do  so. 

Wiekert  contends  that  as  the  ditch  was  not  cut  on 
or  along  the  section  line,  he  is  not  liable  upon  the  con- 
tract. The  creek  entered  the  north  eighty  at  the 
southeast  corner  thereof  and  meandered  in  a  crooked 
and  circuitous  route  in  a  northwesterly  direction 
across  the  west  line  thereof  about  one  hundred  and 
eighty  feet  north  of  the  section  line.  The  object,  as 
stated  in  the  contract,  was  to  straighten  out  the  course 
of  the  creek.  One  of  the  landowners  testified  that 
when  he  saw  Wiekert  about  signing  the  contract,  the 
latter  said  he  was  in  favor  of  cutting  the  ditch  pro- 
vided it  went  on  the  section  line,  and  that  the  witness 
told  Wiekert  it  could  not  be  cut  clear  through  on  the 
section  line,  to  which  Wiekert  replied  in  substance: 
*'No,  they  could  not  go  clear  through,  they  had  to  make 
a  turn  in  his  field'';  that  Wiekert  marked  on  the  map 
the  place  to  which  the  ditch  could  go  on  the  section  line 
and  where  it  would  have  to  turn  into  the  field  and  go 
northwesterly  across   the  land,   and   that  the  place 
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marked  by  Wiekert  is  about  the  place  where  the 'turn 
was  actually  made. 

The  ditch  followed  the  section  line  bounding  the 
north  eighty  on  the  line  about  half  way  across  the 
eighty,  then  turned  northwesterly  and  cut  the  west 
line  of  the  eighty  about  one  hundred  and  eighty  feet 
north  of  the  section  line.  This  was  done  in  order  to 
make  a  connection  with  the  creek  where  it  crossed  the 
west  line  of  the  eighty  and  entered  the  land  of  one 
Westen,  and  to  avoid  cutting  through  a  sand  hill  on 
the  latter 's  land.  One  of  the  surveyors  testified  that 
Wiekert  pointed  out  to  him  practically  the  place  where 
the  ditch  was  cut  and  where  it  should  leave  the  section 
line.  The  county  surveyor,  whom  the  landowners  em- 
ployed to  locate  the  line  of  the  ditch,  testified  that  he 
told  Wiekert  that  it  would  be  impossible  to  carry  the 
ditch  on  the  line  all  the  way  across  his  land,  as  a  curve 
had  to  be  made  to  avoid  the  sand  hill,  and  that  Wiekert 
replied,  ''well,  keep  on  the  section  line  as  far  as  pos- 
sible.^' 

C.  E.  McNbmae  and  Beaoh  &  Trapp,  for  appellants. 

W.  A,  Covey,  for  appellees. 

Mr.  Presiding  Justice  Eldredgb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Mechanics'  liens,  §  33* — nohen  lessee^s  contract  for  improve- 
ment  Mnding  on  lessor.  Under  section  1  of  the  Mechanic's  Lien  Act 
(J.  ft  A.  H  7139)  an  owner  of  land  who,  without  objections,  know- 
ingly permits  a  lessee  to  contract  for  an  improvement,  subjects 
the  property  to  a  lien  therefor. 

2.  Appeal  and  erbor,  §  1397* — review  of  findings  based  on  depo- 
sitions. The  Appellate  Court  must  review  the  evidence  to  deter- 
mine whether  a  finding  of  fact  made  by  a  chancellor  is  contrary  to 


•8ee  niinoU  Notes  Divert,  Vols.  XI  to  XV,  and  CmnulatlTe  Quarterlj',  Mine 
tople  and  sactlMi  number. 


470  Appellate  Coubts  of  Illinois. 

Cowden  v.  Stout,  193  111.  App.  470. 

the  weight  of  the  evidence,  when  based  upon  depositions  taken 
before  a  master,  without  the  latter  making  a  finding  of  facts. 

3.  Mechanics*  liens,  §  33* — when  evidence  sufficient  to  show 
lessor's  consent  to  lessee's  contract  for  improvement.  The  evidence 
held  to  show  that  a  landowner  consented  to  his  tenant  contracting 
for  the  construction  of  a  ditch  on  the  demised  premises,  so  as  to 
entitle  the  contractor  to  a  mechanic's  lien  therefor. 

4.  Mechanics*  liens,  i  49* — when  substantial  compliance  with 
contract  sufficient,  A  substantial  compliance  with  a  contract  to 
construct  a  ditch  on  or  along  a  section  line,  held  to  entitle  the 
contractor  to  a  mechanic's  Hen,  although  the  contour  of  the  land 
necessitated  deviations  from  the  sectioli  line. 


Harry  B.  Cowden,  Plaintiff  in  Error,  y.  Joseph  Stout, 

Defendant  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  McLean  county;  the  Hon.  Coijosttm 
D.  Myebs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  brought  by  Harry  D.  Cowden  against  Joseph 
Stout  to  recover  $350  as  commissions  for  procuring  a 
loan  of  $35,000  for  the  defendant.  The  court  without 
a  jury,  found  for  the  defendant,  and  the  plaintiff  ap- 
peals. 

Frank  Y.  Hamilton  and  Wbltt,  Sterling  &  Whit- 
MORB,  for  plaintiff  in  error. 

William  N.  Marshall,  for  defendant  in  error. 

Mr.  Presiding  Justice  Eldredgb  delivered  the  opin- 
ion of  the  court. 


*See  Illlaola  Notes  Digest,  Vol*.  XI  to  XV,  and  CnmulatlTe  Qvaiteiij, 
topic  and  section  number. 
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Abstract  of  the  Decision. 

Principal  and  agent,  i  83* — aufflciency  of  evidence  to  permit  re- 
covery for  procuring  loan.  The  evidence  held  sufficient  to  sustain 
a  Judgment  tor  the  defendant  in  an  action  to  recover  for  procuring 
a  loan. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, ▼.  Frank  Unger,  Plaintilf  in  Error. 

1.  Elections,  f  237* — how  City  Election  Law  construed  as  to 
powers  of  commissioner.  The  City  Election  Law,  art  IV,  sec.  26 
(J.  ft  A.  1[  6055),  providing  that  election  commissioners  when  In 
session  shall  have  authority  and  shall  be  required  to  keep  the 
peace  and  to  cause  the  arrest  of  any  one  who  has  committed  a 
breach  of  the  peace  or  of  the  election  laws,  and  that  it  shall  be 
the  duty  of  all  oflKcers  of  the  law  present  to  obey  the  orders  of 
such  election  commissioners  or  either  of  them,  limits  the  duties 
of  the  election  commissioners  to  the  time  when  they  are  in  session. 

2.  Elections,  i  239* — when  assault  on  election  commissioner  not 
an  offense  against  election  law.  A  city  election  commissioner 
was  not  performing  any  duty  Imposed  upon  him  by  law  at  the  time 
of  an  assault  upon  himself  outside  the  polling  place,  where  he 
called  upon  an  officer  to  assist  an  election  judge  and  another  person 
In  handling  a  man  who  had  been  accused  of  illegally  voting  and 
had  been  ejected  from  the  polling  place  at  the  instance  of  the 
commissioner,  such  commissioner  being  then  struck  by  a  member  of 
a  crowd  which  came  to  the  aid  of  the  expelled  voter. 

Error  to  the  County  Court  of  Vermilion  county;  the  Hon.  E.  J. 
Hawbakeb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed.    Opinion  filed  April  16,  1915. 

DwYBB  &  DwYEB,  f or  plaintiff  in  error ;  H.  A.  Swai»- 
Low,  of  counsel. 

J.  H.  Lewman,  for  defendant  in  error;  C.  M.  Cray- 
ton,  of  counsel. 

•S«e  IIltDOto  Notes  Divert,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  •action  number. 
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Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

Plaintiff  in  error  was  convicted  under  the  second 
count  of  an  information  filed  by  the  State's  Attorney 
in  the  County  Court  of  Vermilion  county,  which  is  as 
follows : 

**That  one  Frank  Unger  on  the  21st  day  of  April, 
1914,  in  the  County  of  Vermilion,  State  of  Illinois,  at  a 
general  annual  election  then  and  there  lawfully  had 
and  held  in  the  Third  Precinct  of  the  Third  Ward  of 
the  City  of  Danville,  Illinois,  on  said  April  21,  1914, 
did  then  and  there  knowingly  and  wilfully  interfere 
with  Joseph  H.  Bamhart,  then  and  there  an  election 
commissioner  of  the  City  of  Danville,  Illinois,  in  the 
discharge  of  his,  the  said  Joseph  H.  Bamhart 's  duties 
as  such  election  commissioner  for  the  said '  City  of 
Danville,  in  the  said  Third  Precinct  of  the  Third  Ward 
of  the  said  City  of  Danville,  contrary  to  the  statute, 
etc." 

The  city  of  Danville  had,  prior  to  the  time  of  the  al- 
leged commission  of  the  alleged  offense,  adopted  an  act 
entitled,  *'An  Act  to  amend  an  Act  entitled  *An  Act 
regulating  the  holding  of  elections  and  declaring  the 
result  thereof  in  cities,  villages  and  incorporated 
towns  in  this  State,'  approved  June  19,  1885,  in  force 
July  1,  1885,  as  amended  by  an  act  approved  June  15, 
1891,  in  force  July  1,  1891,"  and  approved  April  24, 
189d,  in  force  July  1, 1899  (J.  &  A.  ^^  4929  et  seg.),  .and 
the  amendments  thereto.  This  act,  commonly  called 
**The  City  Election  Law,"  provides  for  a  board  of 
election  commissioners. 

On  April  21, 1914,  a  general  election  was  held  for  the 
election  of  aldermen  in  the  city  of  Danville.  At  this 
time  Joseph  H.  Bamhart,  was  one  of  the  election  com- 
missioners of  said  city.  During  this  day  he  testified 
that  he  visited  the  various  polling  places  to  see  that  the 
judges  and  clerks  of  election  were  performing  their 
duties,  that  the  election  was  conducted  properly  and 
that  there  were  no  disturbances  or  violations  of  the 
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olection  law  in  the  polling  places.  About  three  o'clock 
in  the  afternoon  he  arrived  in  an  automobile  at  the 
polling  place  in  the  third  precinct  of  the  third  ward, 
lie  left  the  automobile,  went  to  the  polling  place,  and 
found  the  election  judges  questioning  a  man  who,  they 
(*Iaimed  had,  voted  illegally.  Bamhart  said  he  would 
take  the  man  away  in  his  automobile.  One  of  the  elec- 
tion judges  and  another  man  by  the  name  of  Cole  at- 
tempted to  take  the  man  accused  of  illegal  voting  out  of 
the  polling  place.  He  resisted  and  fought  to  free  him- 
self. After  much  disturbance  they  got  him  out  of  the 
l)olling  place  onto  the  sidewalk  where  the  struggle  was 
continued.  Bamhart  called  to  a  special  officer  who 
was  in  the  crowd  to  assist  Cole  and  the  election  judge 
in  handling  the  man..  There  was  a  crowd  of  people 
standing  back  of  the  100-foot  line  at  the  time  and  some- 
one in  this  crowd  called  out,  *' Fight,''  whereupon  a 
large  number  ran  towards  the  officer  struggling  with 
the  prisoner.  Bamhart,  when  he  saw  the  crowd  com- 
ing, put  up  his  hands  and  called  out,  '*Get  back."  The 
evidence  for  the  People  tends  to  show  that  at  this  time 
the  plaintiff  in  error  ran  past  Barnhart  and  struck 

him  on  the  hand  with  his  fist. 

§ 

Many  errors  have  been  assigned  on  the  record,  but 
the  most  serious  ones  are  the  overruling  of  the  motion 
to  quash  the  information,  and  the  contention  that  the 
conviction  cannot  be  sustained  under  this  act  because 
Bamhart  was  performing  no  duties  as  election  com- 
missioner at  the  time  of  the  assault.  The  determina- 
tion of  the  latter  proposition  will  dispose  of  all  the 
others. 

The  offense  charged  is  based  upon  section  2  of  ar- 
ticle VI  of  the  Act  (J.  &  A.  H  5031),  which  in  part  is  as 
follows : 

"If,  at  any  election  hereafter  held  in  any  such  city 
*  *  •  any  person  shall  *  *  *  knowingly,  wil- 
fully or  fraudulently  interfere  with,  delay  or  hinder, 
in  any  manner,  any  judge  of  election,  poll  clerk  or 
other  x)fficer  of  election  in  the  discharge  of  his  duties 
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•  •  •  upon  conviction  thereof,  shall  be  adjudged 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  im- 
prisonment in  the  county  jail  for  not  less  than  three 
months  nor  more  than  one  year." 

Assuming  that  Bamhart  as  an  election  commission- 
er was  an  ** officer  of  election*'  within  the  meaning  of 
this  section  (which  it  is  unnecessary  to  decide),  was  he 
in  the  performance  of  any  duty  as  such  commissioner 
at  the  time  of  the  alleged  assault!  Counsel  for  defend- 
ant in  error  have  not  attempted  to  point  out  any  pro- 
vision of  the  statute  imposing  on  the  individual  mem- 
bers of  the  board  of  election  commissioners  any  duties 
to  be  performed  in  or  around  polling  places  during  a 
general  election,  and  we  have  been  unable  to  find  any. 
The  duties  of  election  commissioners  enumerated  in 
the  act  are  such  as  they  perf6rm  collectively  as  a 
board.  The  only  section  touching  on  their  duties  as 
peace  officers  is  section  26  of  article  VT  (J.  &  A.  ^f  5055) 
which,  in  part,  provides  as  follows : 

*  *  Said  election  commissioners,  when  in  session,  shall 
have  authority  and  it  shall  be  their  duty  to  keep  the 
peace,  and  to  cause  any  person  to  be  arrested  for  any 
breach  of  the  peace  or  for  any  breach  of  election  laws ; 
and  it  shall  be  the  duty  of  all  officers  of  the  law  present 
to  obey  the  order  of  such  election  commissioners  or 
either  of  them,  and  an  officer  making  an  arrest  by  di- 
rection of  any  election  commissioner  shall  be  protected 
in  making  such  arrest  the  same  as  if  a  warrant  had 
been  issued  to  him  to  make  such  arresf 

This  section  clearly  limits  their  duties  as  peace  of- 
ficers to  the  time  they  are  in  session.  At  the  time  the 
alleged  offence  is  claimed  to  have  been  committed, 
Bamhart  was  in  the  performance  of  no  duty  imposed 
upon  him  by  law  as  election  commissioner,  and  conse- 
quently plaintiff  in  error  could  not  have  knowingly  and 
wilfully  interfered  with  him  in  the  discharge  of  a  dutj' 
which  did  not  exist.  If  Barnhart  was  such  an  election 
officer  as  is  contemplated  by  section  2,  and  if  the  in- 
formation is  sufficient  to  charge  the  violation  of  said 
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section,  the  facts  fail  to  prove  the  commission  of  the 
offense  charged.    The  judgment  is  reversed. 

Reversed. 


Hanger  &  Maxfleld,  Appellees,  t.  Bloomington,  Decatur 
&  Champaign  Railway  Company,  Appellant. 

1.  Cakbiers,  i  178* — when  assent  to  conditions  in  Mil  of  lading 
presumed.  A  shipper  who  has  blank  forms  of  bills  of  lading  in  his 
posaession  and  fills  them  out  and  has  been  accustomed  to  do  so  for 
some  time,  is  presumed  to  have  knowledge  of  the  conditions  of 
the  bills  of  lading  and  to  assent  to  such  conditions,  especially  where 
there  is  no  denial  that  he  had  knowledge  of  such  conditions  or 
that  he  assented  thereto. 

2.  Cabbiers,  §  178* — ichen  shipper  estopped  to  claim  want  of 
notice  of  limitations  in  Mil  of  lading.  A  shipper  who  has  knowledge 
of  the  contents  of  bills  of  lading  in  his  possession  and  fills  them 
out,  according  to  his  custom,  from  time  to  time,  is  estopped  to 
claim  that  he  had  no  notice  of  the  conditions  therein  and  that 
he  did  not  assent  to  such  conditions. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Oolos* 
TIN  D.  My  BBS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  April  16,  1915. 

Livingston  &  Bach,  for  appellant. 
Light  &  Light,  for  appellees. 

Mr.  Presiding  Justice  Eldredgb  delivered  the  opin- 
ion of  the  court. 

Appellees  sued  appellant  before  a  justice  of  the 
peace  to  recover  damages  for  the  loss  of  one  barrel  of 
kerosene.  On  an  appeal  to  the  Circuit  Court  of  Mc- 
Lean county  a  trial  was  had  before  the  court  without  a 

*8e«  Dlliiols  Notes  I>ifr««t,  Vols.  XI  to  XV,  and  CmnuUitiTe  Qoarterly,  Hime 
topic  and  section  number. 
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jury  and  judgment  rendered  against  appellant   for 
$12.60,  the  value  of  the  kerosene. 

The  facts  are  either  stipulated  or  substantially  un- 
disputed, and  briefly  stated  are  as  follows :  Appellees 
are  oil  merchants  located  at  Bloomington,  Illinois,  and 
in  January,  1912,  received  through  one  of  their  travel- 
ing salesmen  a  written  order  for  the  barrel  of  oil  in 
controversy.    This  order  reads  as  follows: 

'^Januarys,  1912. 
Sold  to  Ed.  Stoll 

Ship  to  Bell  Station,  Central 
Received  payment,  German  American  Bank, 

Lincoln,  Ills." 

It  is  conceded  that  the  words  ^'Ship  to  Bell  Station, 
Central"  are  a  direction  to  ship  the  oil  to  the  consignee 
at  Bell  Station  on  the  Illinois  Central  Railroad.  Kate 
Maxfield,  one  of  the  partners  in  the  firm  of  Hanger  & 
Maxfield,  appellees,  and  bookkeeper  therefor,  prepared 
a  bill  of  lading  for  the  shipment  of  the  oil  to  Bell  Sta- 
tion on  the  Illinois  Central  Railroad  and  caused  it  to 
ho  delivered  with  the  oil  at  the  station  of  that  company 
in  Bloomington.  The  agent  of  the  Illinois  Central 
Railroad  Company  erroneously  claimed  that  there  was 
no  such  station  on  the  line  of  that  road  and  refused  to 
receive  the  oil.  Miss  Maxfield  then  called  up  appellant 
company  and  after  a  conversation  with  appellant's 
agent,  through  the  telephone  wrote  out  a  new  biU  of 
lading  for  the  shipment  of  the  oil  to  Bell  Station  on 
appellant's  line  and  caused  the  same,  together  with  the 
oil,  to  be  delivered  to  appellant. 

Appellant  operates  an  interurban  electric  railway 
and  stops  its  cars  on  signal  at  certain  highway  cross- 
ings along  its  line  in  the  country  in  addition  to  the 
stops  made  in  cities  and  villages.  One  of  these  high- 
way crossing  stops  in  the  country  was  called  Bell  and 
is  located  south  of  Springfield.  At  Bell,  and  other 
country  highway  crossing  stops,  no  agents,  sheds, 
depots    or    warehouses    are    maintained,    but    only 
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platforms,  erected  for  the  convenience  of  loading  and 
unloading  passengers  and  freight. 

The  barrel  was  received  by  appellant  for  transporta- 
tion and  was  carried  and  deposited  by  it  on  the  plat- 
form at  the  highway  crossing  stop  on  its  line  called 
Bell.  After  several  days,  the  consignee  not  having  re- 
ceived the  oil,  an  investigation  disclosed  that  there  was 
in  fact  a  siding  called  Bell  on  the  Illinois  Central 
Railroad,  to  which  the  oil  should  have  been  shipped  as 
directed  by  the  order.  Appellee  then  requested  ap- 
pellant to  return  the  oil,  and  when  the  latter  attempted 
to  do  so,  it  found  that  the  oil  had  disappeared  from  the 
platform  and  had  evidently  been  stolen  therefrom. 

Miss  Maxfield  testified  that  she  prepared  the  bill  of 
lading  in  this  case  herself  and  that  it  was  taken  from 
a  book  of  blank  bills  of  lading  which  she  kept  for  the 
purpose  of  shipping  goods  over  appellant's  road  and 
had  used  and  filled  out  similar  blanks  for  shipping 
goods  over  appellant's  railroad  ever  since  it  was  built. 
The  first  part  of  the  bill  of  lading  reads  as  follows : 

**  Received  subject  to  the  classifications  and  tariff s 
in  effect  on  the  date  of  issue  of  this  original  bill  of  lad- 
ing, at  Bloomington,  111.  Jan.  10,  1912,  from  H.  &  M. 
Ind.  Oil  Co.,  the  property  described  below,  in  apparent 
good  order,  except  as  noted  (contents  and  condition  of 
contents  of  packages  unknown),  marked,  consigned 
and  destined  as  indicated  below,  which  said  company 
agrees  to  carry  to  its  usual  place  of  delivery  at  said 
destination,  if  on  its  road,  otherwise  to  deliver  to  an- 
other carrier  on  the  route  to  said  destination.  It  is 
mutually  agreed,  as  to  each  carrier  of  all  or  any  of 
said  property  over  all  or  any  portion  of  said  route  to 
destination,  and  as  to  each  party  at  any  time  interested 
in  all  or  any  of  said  property,  that  every  service  to  bo 
performed  hereunder  shall  bo  subject  to  all  the  condi- 
tions, whether  printed  or  written,  herein  contained  (in- 
cluding conditions  on  back"  hereof)  and  which  are 
agreed  to  by  the  shipper  and  accepted  for  himself  and 
his  assigns.'' 

The  words  '' Bloomington,  111.  Jan.  10,  1912,"  and 
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**H  &  M.  Ind.  Oil  Co.'^  were  written  in  hj  Miss  Max- 
field  in  the  blank  spaces  left  for  that  purpose.  One  of 
the  conditions  on  the  back  of  the  bill  of  lading  is  as 
follows : 

^'Property  destined  to  or  taken  from  a  station, 
wharf  or  landing  at  which  there  is  no  regularly  ap- 
pointed agent  shall  be  entirely  at  the  risk  of  the  owner 
after  unloaded  from  the  cars  or  vessels  or  until  loaded 
into  cars  or  vessels  and  when  received  from  or  de- 
livered on  private  or  other  sidings,  wTiarves,  or  land- 
ings, shall  be  at  owner's  risk  until  the  cars  are  attached 
to  and  after  tibey  are  detached  from  train/' 

It  is  the  contention  of  appellees  tiiat  appellant,  as  a 
common  carrier,  having  assumed  the  transportation  of 
the  oil,  became  an  insurer  against  everylibing  but  the 
act  of  God,  the  public  enemy  or  the  inherent  nature  of 
the  property  itself;  that  this  common-law  liability  can- 
not be  eliminated  by  the  carrier  by  notice  without  also 
the  express  assent  of  the  shipper,  and  that  the  burden 
of  proving  such  notice  and  assent  is  on  the  carrier. 
Counsel  for  appellant  concede  that  such  is  the  general 
rule  of  law  in  this  state  but  claim :  First,  that  an  elec- 
tric interurban  railway  company  which  receives  non- 
perishable  freight  for  shipment  over  its  railway  line, 
billed  to  a  crossroad  stop,  where  such  interurban  rail- 
way does  not  maintain  an  agent  or  warehouse,  is  not 
liable  for  the  loss  of  such  freight  if  it  carries  said 
freight  safely  and  deposits  the  same  on  the  platform  at 
the  place  or  destination  marked  thereon.  Louisville 
&  N.  R.  Co.  V.  GUmer,  89  Ala.  534;  South  d  North  Ala^ 
bama  R.  Co.  v.  Wood,  66  Ala.  167,  72  Ala.  451 ;  Hill  v. 
St.  Louis  Southwestern  Ry.  Co.,  67  Ark.  402 ;  and  sec- 
ond, that  under  the  facts  proven  in  tiiis  case,  appellees 
not  only  had  knowledge  of  the  condition  printed  on  the 
back  of  this  bill  of  lading,  but  are  also  estopped  from 
denying  that  they  assented  thereto. 

The  first  proposition  above  advanced  by  appellant 
has  never  been  passed  upon  by  an  Appellate  tribunal 
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in  this  State  and  it  is  nimecessary  to  pass  upon  it  here. 
The  second  proposition,  however,  has  been  sustained 
under  very  similar  facts  to  those  shown  by  the  record 
in  this  case.  In  the  case  of  Field  v.  Chicago  S  R.  L  R. 
Co.,  71  Dl.  458,  damages  were  sought  for  a  delay  of 
four  months  in  the  transportation  and  delivery  of  flour 
through  the  negligence  of  the  railroad  company.  The 
plaintiff  in  that  case,  as  in  this,  filled  up  the  blanks  in 
the  bill  of  lading  wherein  was  contained  the  provision 
that  the  responsibility  of  the  company  terminated  on 
the  delivery  of  the  freight  to  the  company  whose  line 
may  be  eonsideoed  a  part  of  the  route  to  the  place  of 
destination.  It  appeared  from  the  facts  that  the  delay 
was  caused  by  a  connecting  carrier.  The  plaintiff  in 
that  case  denied  knowledge  of  the  conditions  in  the 
bill  of  lading  and  introduced  evidence  to  that  effect. 
The  Supreme  Court  held : 

**The  question,  then,  made  in  this  case,  of  the  knowl- 
edge of  the  shipper  as  to  the  contents  of  these  bills  of 
lading,  has  been  found  against  the  plaintiff — that  he 
had  such  knowledge ;  and  looking  into  the  transaction 
of  the  parties,  and  the  proof  that  these  bills  of  lading 
were  in  possession  of  the  plaintiff,  and  filled  out  by  his 
clerk,  it  was  impossible,  in  the  very  nature  of  things, 
their  contents  should  not  have  been  known  and  well 
understood  by  the  plaintiff.  *  *  *  It  is  past  reason- 
able belief.*' 

In  commenting  upon  this  case,  the  Supreme  Court, 
in  the  case  of  Erie  <&  W.  Transp.  Co.  v.  Dater,  91  111. 
195,  said: 

**The  proof  in  that  respect  was  accompanied  with 
the  testimony  of  the  appellees  that  they  were  unaware 
of  the  provision.  There  was  nothing,  here  of  the  kind 
which  appeared  in  the  cases  of  Oppenheimer  v.  United 
States  Express  Co.,  69  HI.  62,  and  Field  v.  Chicago  <& 
Rock  Islcmd  R.  R.  Co.,  supra,  where  the  receipts  or 
bills  of  lading  were  in  the  previous  possession  of  the 
consignors,  and  the  blanks  in  them  had  been  filled  up 
by  the  consignors  or  their  clerks,  there  having  been  a 
previous  like  practice  in  respect  to  shipments  before, 
and  where,  although  there  was  the  testimony  of  the 
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consignors  that  they  had  no  knowledge  of  the  stipula- 
tions limiting  the  responsibility  of  the  carrier,  and 
never  assented  to  them,  this  court  said,  in  the  former 
case,  that  the  consignors  must  be  held  to  have  had  such 
knowledge,  and  in  the  latter,  that  it  was  impossible  in 
the  very  nature  of  things,  that  the  contents  of  the  bills 
of  lading  should  not  have  been  known  and  well  under- 
stood by  the  consignor,  and  that  the  facts  existing  were 
sufficient  to  outweigh  such  contrary  statements  of  the 
consignor  and  his  clerk;  and  the  finding  of  the  court 
below  that  there  was  such  knowledge  and  assent  was 
sustained.  But  there  was  no  such  evidence,  in  the  pres- 
ent case,  of  the  consignors  having  the  bill  of  lading 
previously  in  their  possession  and  filling  it  out,  or  of  a 
practice,  before,  of  doing  so  with  respect  to  similar 
bills  of  lading,  or  of  having  any  such  in  their  possession 
for  the  purpose  of  filling  out  for  use.  There  is  nothing: 
here  inconsistent  with  what  was  said  in  Merchants' 
Dispatch  <&  Transportation  Co.  v.  Moore,  88  111.  138,  as 
the  presumption  there  spoken  of  was  indulged  in  the 
absence  of  evidence  to  the  contrary. ' ' 

In  the  case  of  Boscowitz  v.  Adams  Exp.  Co.  93  111. 
523,  it  is  stated : 

**The  same  question  arose  in  Field  v.  Chicago  <6 
Rock  Island  Railroad  Co.,  71  111.  458.  In  that  case  the 
bill  of  lading  was  filled  out  by  the  clerk  of  plaintiff,  and 
as  the  court  found  the  shippers  had  notice  of  the  con- 
tents and  assented  to  the  restrictions  therein  contained, 

therefore  the  receipt  or  bill  of  lading  was  the  contract 
between  the  parties.  It  is  not  understood  there  has 
been  any  departure,  from  the  doctrine  of  that  case. 
That  the  fact  the  owner  of  the  goods,  by  himself  or 
clerk,  filled  up  the  receipt  taken,  is  evidence  tending  to 
show  the  shippers  had  notice  of  the  conditions  and 
must  have  assented  to  them,  may  be  true,  but  it  is  not 
conclusive.  It  is  still  a  question  of  fact.  Sometimes 
such  evidence  may  produce  conviction,  and  justly  so, 
as  in  Field's  case,  but  cases  may  arise  where  the  acts 

of  the  party  may  be  susceptible  of  satisfactory  explan- 
ation." 

It  will  thus  be  seen  that  where  shippers  have  the 

blank  forms  of  bills  of  lading  in  their  possession  and 
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fill  them  out  themselves  and  have  been  accustomed  to 
do  so  for  a  considerable  length  of  time,  they  may  be 
estopped  from  denying  that  they  had  notice  of  the  con- 
ditions therein,  and  that  they  assented  thereto,  and 
such  knowledge  and  assent  may  be  presumed  from 
such  facts  as  a  matter  of  law.  The  facts  in  the  present 
case  more  strongly  support  this  proposition  than  those 
in  any  of  the  cases  cited,  for  the  reason  that  there  is  no 
denial  by  appellees  that  they  had  knowledge  of  the  said 
condition  on  the  back  of  the  bill  of  lading,  or  that  they 
assented  thereto. 

The  court  held  four  propositions,  submitted  by  ap- 
pellees to  be  the  law.  They  are  of  similar  Import  and 
the  first  two  are  as  follows : 

*'l.  The  court  holds  as  a  matter  of  law  applicable 
to  this  case  that  the  defendant  received  and  accepted 
said  goods  in  question  as  a  common  carrier  of  goods 
for  hire,  and  by  such  acceptance  assumed  the  obliga- 
tion of  such  carrier  to  the  plaintiffs,  which  obligation 
was  that  defendant  was  an  absolute  insurer  of  the  safe 
delivery  of  said  goods  to  the  consignee  as  against  all 
loss  except  that  caused  by  the  act  of  God,  the  public 
enemy  or  the  inherent  nature  of  the  property  itself. ' ' 

**2.  The  court  holds  as  a  matter  of  law  applicable 
to  this  case  that  there  is  no  evidence  that  the  loss  of 
the  kerosene  and  drum  was  caused  by  an  act  of  God, 
the  public  enemy  or  because  of  the  inherent  nature  of 
the  oil  itself,  and  in  the  absence  of  such  evidence  the 
defendant  is  liable  for  the  loss  of  the  property." 

It  is  thus  apparent  that  the  court  gave  no  considera- 
tion to  the  evidence  tending  to  show  that  appellees 
knew  of  the  condition  in  the  bill  of  lading  limiting  the 
liability  of  appellant  in  the  transportation  of  goods  to 
places  of  this  character,  and  that  they  assented  there- 
to. The  rules  of  law  held  by  the  court  were  inappli- 
cable to  the  facts  in  this  case.  Illinois  Match  Co.  v. 
Chicago,  R.  L  d  P.  Ry.  Co.,  250  111.  396.  The  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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John  M.  Wolf,  Appellant,  ▼.  M.  A.  Mattox,  Administra- 
tor, Appellee. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon.  Wil- 
liam G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  April 
16,  1916.    Rehearing  denied  May  26,  1915. 

Statement  of  the  Case. 

Action  by  John  M.  Wolf  against  M.  A.  Mattox,  ad- 
ministrator of  the  estate  of  George  W.  Dishman,  de- 
ceased, upon  a  claim  based  upon  two  promissory  notes 
purporting  to  have  been  executed  by  deceased  in  his 
lifetime.  From  a  judgment  for  defendant  disallowing 
the  claim,  plaintiff  appeals. 

The  administrator  and  each  of  the  heirs  filed  ob- 
jections to  the  claim  on  the  ground  that  the  notes  were 
not  the  notes  of  the  deceased,  and  two  of  the  heirs  filed 
aflBdavits  stating  that  the  signatures  to  said  notes  were 
not  the  signatures  of  the  deceased.  The  notes  purport- 
ed to  be  signed  by  George  W.  Dishman  by  his  mark, 
and  were  witnessed  by  one  Charles  Lucas.  Dishman 
died  January  16,  1913,  and  letters  of  administration 
were  issued  January  18,  1913.  The  claim  was  not  filed 
until  November  3,  1913. 

Lucas  testified  that  he  was  present  when  the  notes 
were  signed  by  Dishman  with  his  marks,  and  that  he, 
Lucas,  signed  his  own  name  on  the  notes  as  a  witness 
to  the  marks.  Lucas  himself  could  not  read  and  all  he 
could  wiite  was  his  signature.  There  is.  a  total  ab- 
sence of  evidence  of  any  consideration  for  these  notes 
except  that  Lucas  testified  that  they  were  given  as  re- 
newals of  two  prior  existing  notes. 

Rosa  Beck,  one  of  the  heirs  and  witness  for  appellee, 
over  objection  of  appellant,  was  permitted  to  testify 
that  she  was  familiar  with  her  father's  business,  and 
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that  he  trusted  his  debts,  receipts  and  all  such  papers 
to  her  until  about  a  year  before  his  death ;  that  she  was 
familiar  with  his  business  in  general  and  had  talked 
with  him  about  the  amount  of  his  debts  and  property ; 
that  she  was  in  the  office  of  his  attorney  with  her  father 
in  November  prior  to  his  death,  and  at  that  time 
learned  what  his  debts  were  and  what  he  owed;  that 
the  first  time  she  saw  these  notes  was  within  two  or 
three  months  before  the  trial  and  that  she  never  heard 
of  them  before  that  time;  that  she  never  knew  of  his 
borrowing  an  amount  of  money  that  was  anywhere 
equal  to  the  aggregate  sum  of  these  notes. 

Charles  Dishman,  an  heir  and  witness  for  appellee, 
was  permitted,  over  objection,  to  testify  that  he  knew 
his  father's  business  and  never  heard  of  these  notes 
until  about  three  months  before  the  trial.  He  was  then 
asked  this  question:  **Did  your  father  borrow  any 
money  of  Mr.  Wolff"  And  answered:  *'Not  that  I 
know  of.*' 

The  administrator  testified,  over  objection,  that  he 
had  been  attorney  for  Dishman  for  three  or  four  years 
before  his  death  and  never  learned  of  the  existence  of 
the  notes  until  shortly  before  they  were  filed  as  a  claim 
in  the  County  Court. 

Whitakeb,  Wabd  &  PuGH,  for  appellant. 

E.  J.  Miller  and  J.  K.  Martin,  for  appellee. 

Mr.  PREsmiNG  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1,  Bills  awd  notes,  §  420* — what  evidence  inadmissible  in  ac- 
tion on  note.  EiVldence  by  heirs  and  by  the  attorney  and  adminis- 
trator of  the  estate  of  deceased,  the  administrator  being  defendant  in 
action  to  recover  the  amount  of  two  notes  alleged  to  have  been 

•8«e  miDolP  Notes  D1fr«Bt,  Vol*.  XI  to  XV,  and  CumuIatiTo  Quarterlr,  same 
topic  and  tectloD  number. 
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signed  by  the  deceased  In  his  lifetime,  that  they  had  not  heard 
of  the  notes  until  a  short  time  before  the  trial  is  incompetent  and 
prejudicial. 

2.  Bills  and  notes,  §  462* — when  inatructions  erroneous  in  action 
on  note.  Instructions  in  an  action  upon  a  promissory  note  against 
the  administrator  of  an  estate,  in  which  there  was  an  issue  as  to 
the  existence  of  the  notes  as  those  of  the  deceased,  which  apparently 
made  a  distinction  between  evidence  and  circumstances  and  told 
the  Jury  to  particularly  consider  the  circumstances,  are  erroneous, 
especially  where  there  was  much  erroneous  proof  of  circumstances 
and  there  was  no  evidence  in  the  record  that  the  notes  were  not 
in  existence  during  the  lifetime  of  the  deceased. 

3.  Instructions,  §  82* — when  erroneous  for  singling  out  tcitness. 
An  instruction  is  erroneous  which  singles  out  a  particular  witness 
by  name,  who  is  not  a  party  to  a  suit,  and  applies  the  law  of  im- 
peachment to  him  alone,  as  such  instructions  should  be  general  and 
apply  to  all  witnesses. 

4.  Instbuctions,  §  81* — tohen  erroneous  for  singling  out  facts. 
An  Instruction  which  points  out  and  calls  the  attention  of  the  jury 
to  particular  facts  in  the  case  is  erroneous. 

5.  Evidence,  §  221* — when  self-serving  declarations  inadmissible. 
Self-serving  declarations  made  by  a  party  to  an  action  on  a  promia- 
sory  note  are  inadmissible  in  his  behalf. 


E.  W.  Ponting,  Appellant,  t.  Stephen  B.  Shepherd  and 

Lanra  A.  Shepherd,  Appellees. 

1.  Covenants,  §  37* — what  evidence  admissible  in  action  for 
breach.  Parol  evidence  tending  to  show  that  a  grantee  knew  that 
coal  and  other  minerals  and  the  right  to  mine  the  same  had  been 
conveyed  to  another  and  that  the  consideration  was  based  on 
that  fact,  is  admissible  in  an  action  of  covenant  brought  by  the 
grantee  to  recover  damages  for  breach  of  a  covenant  of  warranty 
of  title  to  real  estate,  although  prior  articles  of  agreement  had  been 
executed  which  made  no  reference  to  a  reservation  of  coal,  where 
the  wife  of  the  grantor  was  a  party  defendant  and  had  not  l>een 
a  party  to  the  articles  of  agreement. 

2.  CevENANTs,  §  Zl*—^when  parol  evidence  admissible  in  action 
for  breach.  Parol  evidence  tending  to  show  that  a  grantee  had 
knowledge  of  the   prior  conveyances  of  coal   and   other   minerals 
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and  mining  rights  in  land  to  another,  and  that  the  consideration 
was  based  on  that  t&qtt  is  admissible  in  an  action  of  covenant 
brought  to  recover  damages  for  breach  of  covenant  warranty  of 
title  to  real  estate,  although  prior  articles  of  agreement  which  made 
no  references  to  a  reservation  of  coal  had  been  executed,  where  the 
grantee  admits  that  he  knew  of  the  conveyance  of  the  coal  before 
the  execution  of  the  dee^. 

3.  Minks  and  minerals,  §  !!♦ — what  is  effect  of  conveyance  of 
mineral  rights.  The  conveyance  of  coal  and  mining  rights  in  land 
divides  the  land  into  two  separate  and  distinct  estates,  the  surface 
constituting  one  and  the  coal  the  other. 

4.  CJovENANTS,  §  37* — what  evidence  admissible  in  action  for 
breach  of  covenant  of  title.  Parol  evidence  tending  to  show  that 
a  grantee  had  knowledge  of  the  prior  conveyance  of  coal  and  mining 
rights  in  land,  and  that  the  consideration  for  the  deed  was  based 
on  that  fact,  is  admissible  in  an  action  of  covenant  in  which  dam- 
ages were  sought  for  breach  of  warranty  of  title  to  land,  although 
prior  articles  of  agreement  which  made  no  reference  to  a  reserva- 
tion of  coal  had  been  executed,  where  two  separate  estates  in 
land  had  in  fact  been  created  by  the  prior  conveyan<:e  of  coal  and 
mining  rights. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Albert  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term, '1914.     Affirmed.     Opinion  filed  April  16,  1915. 

Wiley  &  Mobby,  for  appellant. 

W.  Nay  Boggess  and  W.  B.  McBbide,  for  appellees. 

Mb.  Presiding  Justice  Eldrbdge  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  of  covenant  brought  to  recover 
damages  for  the  breach  of  a  covenant  of  warranty  of 
title  to  real  estate  conveyed  by  appellee  to  appellant  by 
warranty  deed  dated  January  14,  1913.  The  trial  re- 
sulted in  a  verdict  for  appellant  awarding  him  nominal 
damages  in  the  sum  of  $1.  The  deed  in  question  pur- 
ports, in  consideration  of  $1  and  other  valuable  con- 
sideration, to  convey  and  warrant  to  appellant  one 
hundred  and  sixty  acres  of  land  in  the  county  of  Chris- 

*S««  nilnoln  Notes  Dlfcest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  Mune 
topic  and  section  number. 
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tian.  The  basis  for  the  breach  of  warranty  of  title  is 
the  fact  that  at  the  time  the  deed  was  executed  by  ap- 
pellees all  the  coal  aiMl  other  minerals  with  the  right 
to  mine  the  same  had  been  conveyed  to  the  Stonington 
Coal  Company  by  prior  grantors  and  appellees  had 
title  only  to  the  surface.  The  defense  to  the  action 
was  that  appellant,  prior  to  the  execution  of  the  deed, 
knew  that  the  coal  had  been  conveyed  and  that  the  con- 
sideration paid  by  appellant  was  for  the  surface  only. 
Appellant  owned  some  land  in  Washington  county, 
Mississippi,  known  as  the  '*Sligo  plantation'*  and  had 
listed  the  same  with  the  witness  Cantrall  for  sale.  Ap- 
pellee, Stephen  B.  Shepherd,  had  also  listed  his  land 
with  Cantrall  for  sale.  Cantrall  attempted  to  bring 
about  a  trade  between  appellant  and  Stephen  R.  Shep- 
herd for  the  exchange  of  their  respective  lands.  The 
evidence  for  appellees  tends  to  show  that  Cantrall,  in 
discussing  the  deal  with  appellant,  informed  him  that 
the  coal  under  the  appellees'  land  had  been  sold  and 
that  Pouting  stated  that  he  would  make  the  trade, 
^*coal  or  no  coal,"  and  would  pay  Cantrall  $1,000  if 
he  should  be  successful  in  closing  the  deal.  It  appears 
that  appellant's  attorney,  William  McGinley,  was  in 
some  way  interested  with  appellant,  either  in  the  Slig'o 
plantation  or  in  the  deal  itself,  although  just  what  his 
interests  were  does  not  appear  from  the  evidence. 
McGinley  was  present  on  .several  occasions  when  Can- 
trall talked  over  the  matter  with  appellant.  Cantrall 
gave  to  McGinley  an  abstract  of  title  of  appellees* 
land,  which  showed  the  conveyance  of  the  coal,  and 
McGinley  testifies  that  he  examined  the  abstract,  dis- 
covered the  condition  of  the  title  in  regard  to  the  coal 
and  informed  appellant  of  the  same.  McGinley  gave 
Cantrall  a  receipt  for  the  abstract  and  this  receipt  is 
dated  January  6,  1912,  though  McGinley  testifies  that 
the  abstract  was  not  delivered  to  him  by  Cantrall  until 
after  articles  of  agreement  had  been  executed  by  ap- 
pellant and  appellee  Stephen  R.  Shepherd  for  the  ex- 
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change  of  the  property.  These  articles  of  agreement 
were  entered  into  November  25,  1912,  and  provide  that 
for  and  in  consideration  of  the  covenants  therein  made 
and  to  be  performed  by  appellee,  Stephen  K.  Shep- 
herd, appellant  agrees  to  convey  by  good  and  suflScient 
warranty  deed  to  said  appellee,  Stephen  K.  Shepherd, 
the  Sligo  plantation,  and  in  consideration  for  the 
above  transfer  appellee,  Stephen  K.  Shepherd,  agrees 
to  convey  by  good  and  sufficient  warranty  deed  to 
appellant  the  one  hundred  and  sixty  acres  of  land 
heretofore  mentioned  in  the  deed.  The  deeds  made 
pursuant  to  the  articles  of  agreement  were  executed 
January  14,  1913. 

It  is  insisted  by  appellant  that  all  the  parol  testimony 
introduced  by  appellees,  tending  to  show  that  appel- 
lant knew  that  the  coal  and  other  'minerals  and  the 
right  to  mine  the  same  had  been  conveyed  and  that  the 
consideration  for  the  deed  of  appellant  was  based  on 
that  fact,  was  incompetent  for  the  reason  that  all  prior 
agreements  in  regard  to  the  consideration  were 
merged  in  the  articles  of  agreement  signed  by  appel- 
lant and  by  Stephen  R.  Shepherd,  appellee,  and  that  as 
no  reservation  of  the  coal  was  made  in  the  articles  of 
agreement  they  are  conclusive  on  the  subject  of  the 
consideration.  We  do  not  think  this  contention  can  be 
sustained  for  two  reasons:  First,  this  is  an  action 
against  Stephen  R.  Shepherd  and  Laura  A. 
Shepherd,  jointly.  Laura  A.  Shepherd  was  not 
a  party  to  the  articles  of  agreement  and-  could 
not  be  bound  by  their  terms.  Appellant  admits 
that  he  knew  of  the  conveyance  of  the  coal 
before  the  execution  of  the  deeds.  Second,  by 
the  prior  conveyance  of  the  coal  and  the  right  to  mine 
the  same,  the  land  of  appellees  was  divided  into  two 
distinct  estates,  as  was  held  in  the  case  of  Lloyd  v. 
Sandusky,  203  111.  621.  The  surface  constituted  one 
and  the  coal  the  other,  and  the  latter  when  thus 
severed  constitutes  land.    At  the  time  appellant  re- 
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ceived  the  deed  from  appellees  there  were  two  distinct 
tracts  of  land,  one  lying  above  the  other,  having  the 
same  legal  description  yet  each  was  so  severed  from 
the  other  that  it  constituted  a  distinct  and  separate 
body  of  land.  It  was  a  question  of  fact  for  the  jury  to 
determine  from  the  evidence  whether  appellant  knew 
of  this  condition  prior  to  his  execution  of  the  articles 
of  agreement,  and  if  he  had  this  knowledge  it  must  be 
presumed  that  the  articles  of  agreement  contemplated 
only  the  conveyance  of  the  estate  owned  by  Stephen  R. 
Shepherd  at  that  time  and  that  his  contract  was  only 
with  reference  to  the  estate  so  owned  by  him.  Lloyd 
V.  Sandusky,  supra.  We  are'  of  opinion  that  there  was 
no  error  in  the  admission  of  the  parol  evidence  of  the 
consideration  of  the  deed  in  question,  nor  of  the  knowl- 
edge of  appellant  of  the  severance  of  the  two  estates. 
The  judgment  will  be  affirmed. 

Affirmed. 


M.  E.  Scarlett  and  George  Thomas,  Appellees,  y.  Nation- 
al Live  Stock  Insurance  Company,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  VermlUon  county;  the  Hon. 
Morton  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  April 
16,  1915. 

Statement  of  the  Case. 

Action  of  assumpsit  by  M.  E.  Scarlett  and  George 
Thomas  against  National  Live  Stock  Insurance  Com- 
pany for  the  sum  of  $1,000  based  upon  a  policy  of 
insurance  to  indemnify  plaintiffs  for  loss  by  death 
from  accident,  disease,  theft  and  fire  of  a  certain  stal- 
lion. From  a  judgment  for  plaintiffs,  defendant  ap- 
peals. 


Third  Distbict — ^Apbil,  1915.  489 

Scarlett  et  al.  v.  National  Live  Stock  Ins.  Co.,  193  111.  App.  488. 

The  bam  in  which  the  stallion  was  kept  was  de- 
stroyed by  a  fire  in  which  the  stallion  lost  his  life. 
The  application  for  the  policy  was  procured  from  ap- 
pellees by  appellant's  agent  Zea,  and  several  of  the 
defenses  interposed  were  that  appellees  made  certain 
false  statements  in  the  application  which  were  war- 
ranties, in  consequence  of  which  the  policy  was  void. 
The  evidence  for  appellees  tended  to  show  that  they 
truthfully  answered  all  the  questions  in  the  applica- 
tion, and  that  the  false  answers  therein  were  inserted 
by  the  agent  without  their  knowledge. 

Zea,  appellant's  agent,  testified  on  the  trial  and  did 
not  deny  the  testimony  of  appellees  that  they  gave  true 
and  correct  answers  to  the  questions  in  the  applica- 
tion; and  appellees,  in  making  out  the  proofs  of  loss, 
fully  disclosed  therein  all  the  matters  truthfully,  just 
as  they  testified  they  told  the  agent  in  the  first  in- 
stance when  the  application  was  made. 

The  policy  provided  that  the  company  should  not  be 
liable  if  the  assured,  in  case  of  sickness  or  accident 
to  the  animal  insured,  should  fail  .to  render  forthwith 
by  registered  mail  or  telegram,  notice  to  the  company 
at  its  home  office  of  such  sickness  or  accident,  together 
with  the  name  and  address  of  the  veterinarian  em- 
ployed. It  appeared  from  the  evidence  that  some  time 
before  the  stallion  was  burned,  he  received  a  kick  from 
a  horse  resulting  in  a  slight  scratch  on  the  fleshy  part 
of  the  hip  which  bled  a  little  but  did  not  penetrate 
through  the  skin,  created  no  soreness,  did  not  affect 
the  animal  in  any  way,  was  considered  so  slight  that 
no  attention  was  paid  to  it,  and  appellant  was  not  noti- 
fied thereof  under  the  above  provisions  of  the  policy. 
It  was  insisted  that  there  was  a  violation  of  this  pro- 
vision and  thereby  a  recovery  was  barred. 

M.  S.  Meyberg  and  Lindlby,  Penwell  &  Lindley, 
for  appellant ;  Walter  C.  Lindley,  of  counsel. 

J.  H.  Dyer  and  C.  F.  Dyer,  for  appellees. 
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Mb.  Pkesiding  Justice  Eldeedge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  tbe  Decision. 

1.  lN8UBA.ifCE,  §  621* — when  parol  evidence  admissible.  When  an 
applicant  for  insurance  of  a  stallion  against  loss  by  death  from 
accident,  disease,  theft  and  fire  gave  true  answers  to  the  questions 
contained  in  the  application  but  the  agent  inserted  false  answers 
in  lieu  thereof,  parol  evidence  is  admissible  in  an  action  on  the 
policy,  to  prove  such  facts  notwithstanding  stipulations  contained 
in  the  application  that  the  agent  shall  be  deemed. the  agent  of  the 
assured. 

2.  INBUBANGE,  §  331* — When  notice  of  facts  to  agent  is  binding 
on  insurer.  Notice  to  an  agent  of  an  Insurance  company  at  the 
time  of  application  for  insurance  upon  a  stallion,  of  facts  material 
to  the  case,  is  notice  to  the  insurance  company. 

3.  INSXJBANCE,  §  336* — when  insurer  estopped  to  assert  falsity  of 
answers.  An  insurance  company  is  estopped  to  insist  that  answers 
to  questions  contained  in  an  application  for  insurance  of  a  stallion 
were  warranties  where  the  applicant  gave  true  answers  to  the 
questions  contained  in  the  application  and  the  agent  of  the  com- 
pany inserted  false  answers  in  lieu  thereof. 

4.  Insubance,  §  663* — when  finding  as  to  truth  of  insured's  an- 
swers in  application  sustained.  A  finding  in  an  action  upon  a  policy 
of  insurance  to  indemnify  assured  for  loss  by  death  from  accident, 
disease,  theft  and  fire  of  a  stallion  which  was  destroyed  by  fire  by 
the  burning  of  a  barn  in  which  it  was  kept,  that  the  assured  truth- 
fully answered  the  questions  propounded  in  the  application,  and  that 
the  agent  inserted  false  answers  in  lieu  thereof,  is  sustainable  where 
the  company's  agent  testified  on  the  trial  and  did  not  deny  the  testi- 
mony of  the  assured  that  they  gave  true  answers  to  the  questions 
contained  in  the  application,  and  the  assured  in  making  out  proof 
of  loss  fully  disclosed  all  matters  truthfully  just  as  they  testified 
they  told  the  agent  when  the  application  was  made. 

5.  Insurance,  f  221* — when  failure  to  give  notice  of  slight  injury 
to  stallion  does  not  avoid  policy.  An  injury  to  a  stallion  caused 
by  a  kick  received  from  a  horse  resulting  in  a  slight  scratch  in 
the  fleshy  part  of  the  hip  which  bled  a  little  but  which  did  not 
penetrate  through  the  skin  or  create  any  soreness,  and  which  was 
considered  so  trivial  that  no  attention  was  paid  to  it,  is  not  an 
Illness  or  accident  within  the  meaning  of  an  insurance  policy  re- 
quiring prompt  notice  by  registered  mail  of  any  illness  or  accident 
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to  the  animal  insured  bo  as  to  bar  recovery  on  a  poliey  for  the  loss 
of  the  animal  by  fire,  especially  where  the  scratch  had  nothing 
to  do  with  the  loss  of  the  animal. 

6.  TsiAL,  §  163* — when  conatruction  of  ctmtract  a  question  of 
latp.  The  construction  of  the  terms  of  a  contract  is  a  matter  of 
law  for  the  court  and  not  for  the  Jury. 


Jennie  Parker,  Appellee,  y.  Ameriean  Assurance  Com- 
pany, Appellant, 

(Not  to  be  reported  in  f nlL) 

Appeal  from  the  Circuit  Court  of  Yermflion  county;  the  Hon. 
WiLUAif  B.  ScHOLFiELD,  Judgc,  presiding.  Heard  in  this  court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  of  assumpsit  by  Jennie  Parker  against  the 
American  Assurance  Company  to  recover  as  benefi* 
ciary  under  a  policy  of  insurance  upon  the  life  of  her 
husband.  From  a  judgment  for  plaintiff  after  trial 
by  the  court  without  a  jury,  defendant  appeals. 

W.  0.  Edwabds  and  George  E.  Tilton,  for  appel- 
lant. 

IsAA.c  A.  Love,  for  appellee. 

Mb.  PaEsmiNG  Justice  Eldrbdge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision, 

INBUSANCX,  §  704* — when  finding  of  court  below  austained.  It 
will  be  presumed  on  appeal  that  the  trial  court  did  not  err  in  ren- 
dering its  judgment  in  an  action  on  a  life  insurance  policy  tried 
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before  the  court  without  a  Jury,  where  no  propositions  of  law  or  fact 
were  submitted  to  the  court  and  no  question  was  discussed  in  the 
argument  but  that  of  whether  the  payment  of  the  last  premium 
was  made  under  the  facts  shown  in  the  evidence  and  the  terms 
of  the  policy,  and  the  Appellate  Court  had  no  means  of  knowing 
what  the  provisions  of  the  policy  were  without  going  to  the  record, 
which  the  Appellate  Court  could  not  be  required  to  do,  and  ap- 
pellant had  not  abstracted  the  policy. 
ScHOLFiELD,  J.,  took  no  part  in  the  consideration  of  this  case. 


Sarah  T.  Burge^  Appellee,  y.  St.  Louis,  Springfield  & 

Peoria  Railroad,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
RoBEBT  B.  Shirley,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  with  finding  of  fact  Opinion  filed 
April  16,  1915. 

Statement  of  the  Case. 

Sarah  T.  Burge  recovered  a  judgment  against  the 
St.  Louis,  Springfield  &  Peoria  Railroad  for  seven 
hundred  dollars,  in  action  for  damages  for  personal 
injuries  received  through  alleged  negligence  of  appel- 
lant while  she  was  alighting  from  one  of  its  cars.  The 
defendant  appeals. 

The  plaintiff  claimed  that  the  appellant  so  negli- 
gently managed  and  controlled  its  car  that  it  was  not 
stopped  at  a  certain  crossing,  so  as  to  permit  the  ap- 
pellee to  alight  upon  the  crossing,  hut  that  the  car  was 
negligently  and  carelessly  stopped  so  that  the  steps 
thereof  were  about  six  feet  north  of  the  north  line  of 
the  crossing,  and  that  the  agents  and  servants  of  the 
defendant   negligently    failed    to    exercise    due    and 
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proper  care  in  assisting  plaintiff  to  alight  from  the 
car;  that  by  reason  of  the  darkness,  she  could  not  by 
the  exercise  of  ordinary  care  for  her  own  safety,  ob- 
serve and  know  that  the  steps  of  the  car  were  not  over 
and  above  the  crossing,  and  that  while  in  the  exer- 
cise of  due  care,  and  haviijg  good  reason  to  believe 
and  believing  that  said  steps  were  above  the  crossing, 
she  was,  by  reason  of  the  great  distances  and  the  un- 
even and  slanting  condition  of  the  ground,  there  caused 
to  fall  and  sustain  an  injury. 

The  verdict  is  alleged  to  be  contrary  to  the  law  and 
the  evidence.  The  evidence  showed  that  appellee  re- 
sided near  the  crossing  in  question,  which  was  con- 
structed of  brick  and  was  about  three  feet  wide.  The 
street  where  the  appellee  alighted  was  the  ordinary 
unpaved  street  of  a  country  town,  and  while  it  prob- 
ably was  somewhat  lower  than  the  crossing  itself,  no 
dangerous  conditions  were  shown  to  exist  therein. 
When  the  car  came  to  a  stop,  appellee  and  a  friend 
proceeded  to  get  off,  the  latter  leaving  the  car  first  in 
safety.  Appellee  followed,  and  as  she  stepped  off  the 
car  she  missed  her  step  and  her  foot  turned  under  her, 
and  her  ankle  was  dislocated  and  sprained. 

RiNAKEB  &   RiNAKER,   J.   B.    HaRDAWAY    and  ,BURT0N 

&  Hamilton,  for  appellant. 
Edward  C.  Knotts,  for  appellee. 

Mn.  PREsroiNG  Justice  Eldredqe  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Cabbiebs,  §  29Q*-r-ivhen  duty  to  stop  street  car  with  step  over 
crossing.  It  Is  not  the  duty  of  a  carrier  to  stop  a  street  car  in 
a  city  or  village  so  that  its  steps  are  directly  over  a  crossing. 

2.  Cabbikbb,  §  401a* — when  duty  to  assist  passenger  in  alight- 
ing from  street  car.    It  is  not  the  duty  of  a  carrier,  under  ordinary 
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circumstances,  to  assist  passengers  in  alighting  from  street  cars. 
3.  Cabbiebs,  §  476* — when  liahle  for  injury  to  passenger  in  alight- 
ing from  street  car.  Where  a  street  car  was  stopped  in  the  night- 
time with  its  steps  several  feet  from  a  cross  walk  at  a  point  where 
the  ground  was  lower  than  the  walk,  or  slightly  uneven,  and  a 
passenger  in  alighting  missed  her  step  and  sprained  her  ankle,  held 
that  no  negligence  on  the  part  of  the  carrier  was  shown. 


Josephine  Weakley,  Appellee,  t.  Adolph  O.  Kizell  and 

Cora  €•  Mizell,  Appellants. 

1.  Bills  and  notes,  §  378* — when  possession  of  note  evidence  of 
payment.  The  fact  that  a  maker  after  maturity  has  possession  of 
a  note  is  prima  facie  evidence  of  its  payment. 

2.  Bills  and  notes,  §  451* — when  presumption  of  payment  of 
note  overcome.  The  possession  of  a  note  by  the  maker  after  matur- 
ity, together  with  a  receipt  from  the  payee  for  the  payment  of  the 
amount  represented  by  the  instrument,  is  prima  facie  evidence  of 
payment,  which  can  be  overcome  only  by  clear  and  convincing 
proof. 

3.  Fraud,  §  89* — who  has  burden  of  establishing.  The  person 
alleging  fraud  has  the  burden  of  proving  it 

4.  Appeal  and  ebbob,  §  1175* — when  error  assignable  on  verdict 
of  jury  in  chancery  case.  Even  In  the  absence  of  a  motion  to 
set  aside  a  verdict  and  for  a  new  trial,  error  may  be  assigned  on 
the  admission  of  evidence,  the  instructions  of  the  court,  and  such 
other  questions  as  might  be  determined  on  such  a  motion,  where 
a  decree  is  entered  in  a  chancery  cause  upon  the  pleadings  and 
the  verdict  of  a  jury,  without  any  independent  findings  by  the 
chancellor. 

5.  Equity,  §  379* — conclusiveness  of  verdict  of  jury.  On  the  trial 
of  a  feigned  issue  In  chancery  the  chancellor  may  adopt  the  ver- 
dict of  the  jury,  or  set  it  aside  and  enter  such  a  decree  as  in  his 
judgment  equity  demands;  or  if  his  conscience ,  is  satisfied  from 
the  evidence  as  to  where  the  equities  lie,  he  may  enter  a  decree 
without  setting  aside  the  verdict,  since  the  parties  are  entitled  to 
his  independent  judgment  as  derived  from  his  consideration  of  the 
evidence  regardless  of  the  verdict. 

6.  MoBTQAQEs,  §  499* — who  has  burden  of  proving  payment.    An 

*8ee  Illinois  Note*  Dlr«»t,  Vols.  XI  to  XV,  Mad  Ciuinil#UTo  Qnarterlj,  mmuk 
toplo  and  Mctlon  nambcr. 


Thibd  District — ^Apbil,  1915.  495 

Weakley  v.  Mizell  et  &1.,  193  111.  App.  494. 

instruction  in  a  suit  to  foreclose  a  mortgage  and  to  cancel  a  release 
alleged  to  have  been  fraudulently  procured  by  the  mortgagor,  that 
the  burden  of  proof  was  upon  the  defendant  to  prove  payment  of 
the  secured  debt  by  a  preponderance  of  the  evidence,  held  erroneous, 
where  prima  facie  evidence  of  payment  arose  from  the  defendant's 
possession  of  the  note  secured  by  the  mortgage. 

7.  Fraud,  §  89* — burden  of  shoicing  poaaeasion  of  note  and  re- 
leaae  of  mortgage  fraudulently  obtained.  One  who  alleges  that 
the  possession  of  a  note  and  the  release  of  a  mortgage  were  fraudu- 
lently obtained  by  the  mortgagor  has  the  burden  of  proving  the 
truth  of  the  charge. 

8.  Trial,  S  131* — when  inainuationa  against  female  vAtneaa  re- 
veraible  error.  Where  counsel  in  his  opening  statement  attacked 
the  reputation  of  a  female  witness  for  the  opposite  party,  and 
after  an  objection  thereto  was  sustained  renewed  the  attack,  and 
objection  was  again  sustained,  and  during  his  examination  of  the 
witness,  without  any  basis  therefor,  he  put  insinuating  questions 
to  her  impugning  her  character,  notwithstanding  the  sustaining 
of  repeated  objections,  held  to  be  reversible  error. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  with  directions.    Opinion  filed  April  16,  1915. 

W.  C.  &  T.  M.  Headbn,  D.  G.  Thompson  and  George 

B.  Rhoads,  for  appellants. 

E.  A.  RiCHABDSON,  Whitakbr,  Ward  &  Pugh  and  W. 

C.  &  W.  L.  Kelley,  for  appellee. 

Mr.  Presiding  Justice  Eldrbdge  delivered  the  opin- 
ion of  the  court. 

Appellee,  Josephine  Weakley,  filed  her  bill  to  fore- 
close a  mortgage  executed  by  appellants  and  to  cancel 
a  release  of  said  mortgage  which  had  been  entered 
on  the  margin  of  the  record  thereof  and  executed  by 
her.  The  bill  avers  that  the  mortgage  was  executed 
to  secure  a  principal  note  of  iM,000,  dated  June  24, 
1908,  payable  to  the  order  of  appellee  within  three 
years  with  interest  at  the  rate  of  six  per  cent,  per 
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annum.  To  the  original  note  were  originally  attached 
six  semiannual  interest  coupon  notes  of  $120  each. 
The  mortgage  covered  two  pieces  of  property  situated 
in  Slielbyville  and  owned  by  appellant,  Adolph  G. 
Mizell.  One  was  a  residence  property  and  the  other 
was  a  business  property.  The  mortgage  contained  a 
provision  that  when  the  sum  of  $1,500  shall  have  been 
paid  on  the  principal  note  secured  therein,  the  last 
above  described  real  estate  shall  be  released  of  record 
by  the  mortgagee.  The  coupon  interest  notes  became 
,  due  each  December  24th  and  June  24th,  successively, 
after  date  of  the  principal  note  and  mortgage. 

The  bill  further  avers  that  on  June  24,  1910,  A.  G. 
Mizell  paid  $2,000  on  the  principal  note  and  requested 
her  to  release  the  mortgage  as  to  one  of  the  premises 
described  therein;  that  she  at  his  request  went  to  the 
recorder's  office,  being  entirely  ignorant  of  all  matters 
pertaining  to  the  releasing  of  mortgages,  and  that  A. 
G.  Mizell  fraudulently  procured  her  to  sign  her  name 
on  the  margin  of  the  record  by  falsely  representing 
to  her  that  she  was  only  releasing  the  mortgage  as  to 
one  of  said  premises ;  that  at  the  time  said  fraudulent 
release  was  obtained  the  principal  note  and  unpaid 
coupons  were  in  her  possession  and  so  remained  until 
December  24,  1910,  when  A.  G.  Mizell  paid  her  the 
interest  due  on  one  coupon;  that  until  a  few  days  be- 
fore this  suit  was  brought  she  supposed  she  still  had 
possession  of  said  principal  note  and  the  last  interest 
coupon;  that  on  June  24,  1911,  the  balance  of  the 
$2,000  of  said  principal  note  became  due,  together  with 
the  interest ;  that  when  she  requested  Mizell  to  pay  the 
same  he  refused  and  claimed  that  he  had  fully  paid 
the  total  debt  June  24, 1910,  and  that  he  had  possession 
of  the  principal  note  and  interest  coupons. 

The  bill  further  av^rs  that  said  principal  note  and 
interest  notes  were  procured  by  Mizell  through  some 
trick  or  artifice  **  which  had  escaped  the  attention  of 
your  oratrix  at  the  time  the  same  were  so  obtained," 
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and  prays  that  said  release  be  set  aside  and  said  mort- 
gage foreclosed  for  the  balance  of  the  principal  note 
of  $2,000  and  accrued  interest. 

The  answer  of  appellants  denies  all  allegations  of 
fraud  and  avers  that  the  payment  on  June  24,  1910, 
was  $2,120  and  not  $2,000  as  averred  in  the  bill,  and 
that  said  amount  together  with  the  prior  payments 
fully  satisfied  and  discharged  the  entire  debt,  both 
principal  and  interest,  and  that  said  mortgage  was 
released  by  appellee  of  her  own  free  will  and  accord 
with  the  intention  of  releasing  the  entire  mortgage  as 
to  all  the  property,  as  the  entire  indebtedness  was 
fully  paid. 

Two  feigned  issues  of  fact  were  submitted  to  the 
jury :  First,  did  appellants  procure  the  release  of  the 
mortgage  by  fraud ;  and  second,  has  the  principal  note 
been  paid  in  full?  The  jury  returned  a  verdict  on 
both  issues  in  favor  of  appellee.  Appellants  did  not 
make  a  motion  for  a  new  trial,  but  moved  the  court 
to  disregard  the  verdict  and  to  enter  a  decree  dismiss- 
ing the  bill,  which  motion  the  court  overruled,  and  the 
decree  recites :  *  *  Thereupon  coming  on  for  final  hear- 
ing upon  the  bill  of  complaint  herein,  the  answer  of 
the  defendants  thereto  and  the  replication  of  the  com- 
plainant to  said  answer,  and  the  verdict  of  said  jury ; 
and  the  court  being  fully  advised  in  the  premises, 
,  doth  find:*^ — and  proceeds  to  find  all  the  facts  in  favor 
of  appellee,  orders  the  release  to  be  set  aside  and  the 
mortgage  foreclosed. 

Appellant,  A.  G.  Mizell,  was  a  practicing  physician 
and  there  is  no  dispute  in  the  evidence  but  that  on 
December  23,  1908,  he  paid  the  first  coupon  interest 
note  in  currency  to  appellee  and  received  the  note  and 
also  a  receipt  for  its  payment  from  her;  that  he  paid 
the  second  coupon  interest  note  in  currency  June  23, 
1909,  and  received  the  note  and  also  a  receipt  for  its 
payment ;  that  he  paid  the  third  coupon  interest  note 
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in  currency  December  24,  1909,  and  received  the  note 
and  also  a  receipt  for  its  payment. 

The  controversy  in  the  case  arises  over  a  payment 
claimed  to  have  been  made  by  Dr.  Mizell  May  27, 1910. 
In  May,  1910,  he  and  his  wife  visited  his  father's  home 
in  New  Burnside  and  while  there  he  claims  to  have 
written  appellee  a  letter  stating  that  he  intended  to 
pay  a  part  or  all  of  the  principal  note  on  or  before 
June  24,  1910.  Appellee  admits  she  received  this  let- 
ter from  him,  but  claims  that  nothing  was  said  in  the 
letter  except  that  he  intended  to  pay  the  interest.  The 
letter  was  not  produced  by  appellee.  The  note  itself 
provides  the  privilege  of  paying  $100  or  more  on  the 
principal  on  any  interest  date  upon  giving  thirty  days ' 
notice  of  intention  so  to  do,  and  Dr.  Mizell  testifies 
that  the  purpose  of  writing  the  letter  in  question  was 
to  give  this  thirty  days'  notice  that  he  was  going  to 
make  a  payment  on  the  principal.  Such  explanation 
is  entirely  reasonable  as  there  was  no  necessity  to  give 
any  written  notice  that  he  was  going  to  pay  the  inter- 
est. He  testified  that  on  May  27, 1910,  after  he  had  re- 
turned from  his  visit  to  his  father's  home,  he  met 
Mrs.  Weakley  on  the  streets  in  Shelbyville,  and  that 
Mrs.  Weakley  said  she  had  received  his  letter  and 
expressed  regret  that  he  should  pay  any  part  of  the 
principal  but  that  she  would  accept  it  and  that  he 
told  her  he  could  pay  her  now;  that  appellee  replied 
that  she  did  not  have  the  note  with  her  and  he  said 
that  she  could  give  him  a  receipt  for  the  payment  and 
credit  the  amount  on  the  note  later,  and  that  he  and 
appellee  went  to  his  office  where  he  took  from  his  safe 
$2,000  in  currency  and  paid  the  same  to  her;  that  he 
gave  her  five  packages  containing  $300  each  and  one 
package  containing  $500;  that  she  counted  it  and  put 
it  in  her  handbag;  that  he  prepared  a  receipt  for  her 
to  sign  for  the  $2,000,  which  she  did,  and  went  away. 
This  receipt  was  introduced  in  evidence,  was  dated 
May  27,  1910,  and  is  for  $2,000  ^ ^payment  on  note  of 
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$4,000/'  Appellee  admits  that  her  signature  to  this 
receipt  is  genuine,  but  claims  that  she  was  not  in  Dr. 
Mizell's  ofBce  on  that  day  or  about  that  time  and  does 
not  know  when,  how  or  why  she  signed  it.  Dr.  Mizell 
is  more  or  less  corroborated  by  three  other  witnesses, 
who  were  in  his  oflSce  on  that  day,  and  who  testify 
positively  that  they  saw  appellee  there  at  that  time. 

On  June  24, 1910,  Mrs.  Weakley  accompanied  by  her 
niece,  Mrs.  DeWald,  went  to  the  office  of  Dr.  Mizell 
and  it  is  not  controverted  that  he  at  that  time  paid  to 
Mrs.  Weakley  by  a  draft  the  sum  of  $2,120.  Dr.  Mizell 
testified  that  Mrs.  Weakley  at  this  time  surrendered 
to  him  the  principal  note  to  which  were  attached  the 
remaining  three  coupon  interest  notes,  and  also  a 
receipt  for  the  payment,  which  was  a  receipt  for  $2,120 
**in  full  balance  due  on  note  with  interest  in  full  to 
date."  Mrs.  Weakley  admits  that  she  signed  a  re- 
ceipt for  this  sum  at  this  time  but  did  not  know  what 
the  contents  of  said  receipt  were.  Mrs.  DeWald  tes- 
tified that  she  read  the  receipt  at  the  time  Mrs.  Weak- 
ley signed  it,  and  that  the  words  quoted  above  were 
not  at  that  time  embodied  in  the  receipt.  Mrs.  De- 
Wald testified  that  Mrs.  Weakley  on  this  day  did  not 
have  the  principal  note  in  Dr.  Mizell 's  office,  while 
Mrs.  Weakley  testified  that  she  did  have  said  note 
there  at  that  time.  After  this  payment  of  $2,120,  Dr. 
Mizell,  Mrs.  Weakley  and  Mrs.  DeWald  went  to  the 
office  of  the  circuit  clerk  for  the  purpose,  as  claimed 
by  Mrs.  Weakley,  to  have  one  of  the  properties,  only, 
released  from  the  mortgage,  while  as  claimed  by  Dr. 
Mizell  it  was  for  the  purpose  of  releasing  the  whole 
mortgage.  The  clerk  produced  the  record  book  in  which 
the  mortgage  was  recorded  and  the  usual  marginal  re- 
lease of  the  mortgage  was  executed  by  Mrs.  Weakley 
and  witnessed  by  the  clerk.  The  evidence  does  not  dis- 
close that  anything  was  said  or  done  by  any  of  the  par- 
ties at  this  time  other  than  the  clerk  was  asked  to 
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produce  the  record,  which  he  did,  and  Mrs.  Weakley 
signed  the  iparginal  release,  which  the  clerk  witnessed, 
though  Mrs.  DeWald  testifies  that  she  cautioped  Mrs. 
Weakley  to  be  careful.  Dr.  Mizell  testifies  that  when 
he  handed  Mrs.  Weakley  the  draft  for  $2,120  she  said 
that  she  thought  he  was  only  going  to  pay  the  interest 
and  had  only  brought  the  note  and  not  the  mortgage 
and  that  he  told  her  that  was  all  right,  that  she  could 
give  him  the  note  and  a  receipt  for  the  draft,  go  to  the 
courthouse,  release  the  mortgage,  and  hand  him  the 
mortgage  any  day. 

There  have  been  two  trials  on  these  issues,  and  on 
the  first  trial  Mrs.  Weakley  testified  that  Dr.  Mizell 
made  two  payments  of  interest  on  this  note  after  June 
24,  1910,  and  that  she  cut  the  coupons  from  the  note 
each  time  and  delivered  them  to  Dr.  Mizell.  The  evi- 
dence shows  conclusively  that  she  was  mistaken  as 
to  this,  as  the  note  itself  shows  that  the  last  three 
coupons  had  never  been  detached  therefrom.  On  this 
trial  she  admits  that  she  was  mistaken  in  the  testi- 
mony given  by  her  in  this  regard  on  the  former  trial. 
Her  statements  on  the  two  trials  are  conflicting  as  to 
when  she  first  discovered  she  did  not  have  possession 
of  the  original  note.  The  above  presents,  in  substance, 
the  testimony  as  it  appears  in  the  record. 

The  possession  of  the  principal  note  by  Dr.  Mizell, 
which  was  past  due  when  the  bill  was  filed,  was  prima 
facie  evidence  of  its  payment,  and  the  receipt  of  May 
27th  for  the  $2,000  is  prima  facie  evidence  of  the  pay- 
ment of  that  amount  at  that  time,  and  the  legal  eflfect 
of  the  receipt  and  the  possession  of  the  note  can  only 
be  overcome  by  clear  and  convincing  proof.  The  prin- 
cipal circumstances  argued  to  support  the  contention 
that  the  pajnnent  of  the  $2,000  on  May  27th  was  never 
in  fact  paid  by  Dr.  Mizell,  is  the  fact  that  he  claims 
to  have  paid  this  amount  in  cash  taken  from  his  safe. 
The  evidence  shows  that  every  payment  of  interest 
made  upon  the  note  had  been  made  in  cash,  and  that 
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before  he  made  the  last  payment  of  $2,120  he  went 
to  the  bank  and  asked  for  that  amount  in  cash,  but 
through  the  advice  of  the  cashier  procured  a  draft 
instead.  This  last  payment  of  $2,120  was  made  up 
partly  of  his  own  money  and  partly  of  money  pro- 
cured from  his  father.  It  is  also  argued  that  because 
Dr.  Mizell  when  he  paid  each  of  the  coupon  interest 
notes  not  only  received  the  note,  but  also  took  a  receipt 
for  its  payment,  is  evidence  of  fraudulent  intention 
on  his  part  for  laying  a  foulidation  to  subsequently 
defraud  Mrs.  Weakley  out  of  a  portion  of  her 
money.  While  these  methods  of  payment  were  not 
possibly  in  accord  with  modern  business  methods  of 
conducting  such  transactions,  yet  they  were  not  in  and 
of  themselves  evidence  of  fraud,  and  the  burden  of 
proving  the  fraud  was  upon  appellee. 

It  is  insisted  that  as  appellants  made  no  motion  to 
set  aside  the  verdict  and  for  a  new  trial,  they  are  now 
precluded  from  assigning  any  errors  on  the  admission 
of  evidence  or  the  instructions  of  the  court  or  upon 
any  other  questions  which  might  have  been  determined 
upon  such  a  motion  if  it  had  been  made.  This  un- 
doubtedly would  have  been  true  if  the  decree  of  the 
chancellor  had  been  based  upon  his  independent  find- 
ings. Riehl  V.  RieM,  247  111.  475;  Fanning  v.  Russell, 
94  111.  386.  The  decree  in  this  case,  however,  appears 
to  be  based  simply  upon  the  pleadings  and  the  verdict 
of  the  jury.  In  the  trial  of  feigned  issues  in  chancery, 
the  chancellor  may  adopt  the  verdict  or  may  set  the 
same  aside  and  resubmit  the  issues  to  the  jury  or  may 
disregard  the  verdict  entirely  and  enter  such  a  decree 
as  in  his  judgment  equity  demands,  and  if  his  con- 
science is  satisfied  as  to  where  the  equity  lies  from  the 
evidence,  he  may  enter  a  decree  without  setting  the 
verdict  aside,  but  the  parties  to  the  suit  are  entitled  to 
the  independent  judgment  of  the  chancellor  derived 
from  his  consideration  of  the  evidence  regardless  of 
the  verdict  of  the  jury.    It  follows,  therefore,  that  the 
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decree,  being  based  solely  upon  the  verdict  of  the 
jury,  if  the  verdict  may  have  been  procured  or  in- 
fluenced by  the  wrongful  admission  of  evidence  or 
erroneous  instructions  in  regard  to  the  law,  the  decree 
cannot  be  sustained.    Guild  v.  Hull,  127  111.  523. 

The  seventh  instruction  given  on  behalf  of  appellee 
instructs  the  jury  that  upon  the  issue  as  to  whether 
the  principal  note  offered  in  evidence  had  been  paid 
in  full,  the  burden  of  proof  was  upon  the  defendant 
to  prove  such  payment,  and  that  unless  it  believed  that 
the  defendants  had  proven  the  payment  of  said  princi- 
pal note  in  full  by  the  preponderance  or  greater  weight 
of  the  evidence,  then  it  should  find  the  issue  in  favor 
of  the  complainant.  The  possession  of  the  note  by 
defendants  was  prima  facie  evidence  of  its  payment. 
The  bill  alleges  that  defendants  claim  to  have  posses- 
sion of  the  note  and  if  they  did  have  possession  of  the 
note  it  was  procured  by  fraud.  The  burden  of  proof 
upon  this  issue  was  clearly  upon  complainant.  The 
instruction  was  erroneous  and  might  well  have  been 
responsible  for  the  verdict. 

In  the  opening  statement  of  counsel  for  appellee  he 
made  an  attack  upon  the  reputation  of  one  of  the 
witnesses  who  appeared  for  appellants,  who  was  a 
woman.  An  objection  to  the  remarks  was  sustained, 
but  almost  immediately  afterwards  a  similar  attack 
was  made  to  which  an  objection  was  again  sustained, 
and  during  the  examination  of  the  witness  insinuating 
questions  were  propounded  to  her  impugning  her  char- 
acter. Notwithstanding  that  objections  were  sus- 
tained, counsel  repeated  the  questions.  So  far  as  the 
record  discloses,  there  was  no  basis  for  this  attack 
upon  the  character  of  the  witness,  and  the  result  of 
such  remarks  and  examination  could  be  but  to  preju- 
dice the  jury  against  her  testimony.  The  repetition  of 
such  erroneous  conduct  is  error  even  though  objections 
thereto  are  sustained. 

The  decree  must  be  reversed,  and  in  accordance 
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with  the  chancery  practice  in  such  cases,  with  direc- 
tions to  the  chancellor  to  either  set  aside  the  verdict 
and  grant  a.  new  trial  upon  the  issues,  or  to  enter  a 
decree  based  upon  his  independent  judgment  derived 
from  the  evidence. 

Reversed  with  directions. 


J.  A.  Mathenj,  Appellee^  y.  E.  L.  Lees,  Appellant 
(Not  to  be  reported  In  full.) 

Appeal  from  the  City  Court  of  Pana;  the  Hon.  ,D.  W.  Maddox, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1914. 
Affirmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Appeal  by  the  defendant,  E.  L.  Lees,  from  a  judg- 
ment recovered  against  him  by  J.  A.  Matheny  for 
$246.37,  in  an  action  of  assumpsit,  based  upon  the  fol- 
lowing written  memorandum : 

*'Pana,  III.,  4-9- '11. 

This  is  to  certify  that  J.  A.  Matheny  has  half  inter- 
est in  the  note  and  mortgage  on  Tower  Hill  meat  mar- 
ket, less  expenses,  amount  about  $600.00. 

(Signed)        E.  L.  Lees." 

Such  instrument  was  given  to  appellee  by  appellant 
at  the  conclusion  of  a  real  estate  deal  in  which  both 
had  an  interest.  The  note  and  mortgage  taken  in  the 
name  of  appellant  represented  the  conunissions  of  ap- 
pellee and  appellant  for  negotiating  the  sale  of  the 
property. 

X  The  evidence  showed  that  appellee  and  appellant 
had  been  partners  in  the  insurance  business  for  about 
a  year,  and  that  in  addition  to  that  business  they  nego- 
tiated several  real  estate  deals. 
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It  was  the  contention  of  appellee  that  the  real  estate 
deals  constituted  no  part  of  the  partnership  business, 
but  were  carried  on  as  independent  transactions  and 
that  at  the  conclusion  of  each  a  settlement  was  made 
for  the  work  each  had  done  in  reference  to  the  same; 
and  that  the  only  deal  remaining  undisposed  of  at  the 
time  of  the  suit  in  question  was  that  here  involved. 
Appellant  contended  that  these  real  estate  deals  were 
partnership  affairs,  and  that  one  partner  cannot  sue 
another  at  law  until  a  dissolution  of  the  partnership. 

The  court  refused  to  submit  to  the  jury  the  follow- 
ing special  interrogatory  requested  by  the  appellant: 

**Did  the  plaintiff  and  the  defendant,  during  the 
time  they  were  associated  together,  deal  in  real  estate 
generally  for  their  mutual  profit,  sharing  the  profits, 
losses  and  expenses  incident  to  said  business?'^ 

E.  E.  DowBLL  and  R.  J.  Monroe,  for  appellant. 

George  T.  Wallace,  for  appellee. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Deelslon. 

1.  Partnership,  §  102* — when  question  for  jury  tohether  obUffOr 
tion  "between  partners  relates  to  partnership  matter.  Whether  a 
written  promise  to  pay  given  by  one  partner  to  his  copartner  relates 
to  a  partnership  transaction  so  as  to  prevent  the  maintenance  of 
an  action  at  law  thereon^  is  a  question  for  the  Jury. 

2.  Appeal  and  error,  S  1411* — when  verdict  on  conflicting  evi- 
dence conclusive.  A  finding  of  a  Jury  based  on  conflicting  evidence, 
that  a  promise  of  one  partner  to  pay  a  sum  of  money  to  his  copart- 
ner did  not  relate  to  a  partnership  transaction,  is  conclusive  on 
appeal. 

3.  Trial,  S  276* — when  special  interrogatories  submitted  to  jury, 
A  special  interrogatory  should  not  be  submitted  to  the  Jury  unless 
it  relates  to  an  ultimate  fact. 

4.  Trial,  $  276* — when  special  interrogatory  does  not  relate  to 
ultimate  fact.  A  requested  special  interrogatory  held  not  to  relate 
to  an  ultimate  fact 

•See  Ullnots  Notes  DIffest,  Vols.  XI  to  XT,  mad  CmaiilattTO  QamrttHr,  mm» 
topic  Aod  section  namber. 
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Phoebe  Nye^  Appellant,  t«.E«  E.  Clark,  Appellee. 
(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  on  the  case  brought  by  Phoebe  Nye  against 
E.  E.  Clark  for  malpractice  in  the  treatment  of  her 
eye.  The  plaintiff  appeals  from  the  judgment  ren- 
dered on  the  verdict  finding  the  defendant  not  guilty. 

When  appellant  was  twenty-three  years  of  age  her 
left  eye  was  removed  from  the  socket.  Four  years 
later  a  surgeon  at  Cincinnati  unsuccessfully  performed 
an  operation  including  a  grafting  of  skin  in  and  about 
the  eyelids  for  the  purpose  of  permitting  the  use  of 
an  artificial  eye.  Twenty-four  years  later  she  went 
to  appellee,  who  was  a  specialist  in  the  diseases  of  the 
eye,  ear,  nose  and  throat,  for  the  purpose  of  having 
one  of  her  ears  treated,  when  the  condition  of  her  eye 
and  the  possibility  of  the  use  by  her  of  an  artificial 
eye  through  another  operation  was  frequently  dis- 
cussed, and  resulted  in  appellee  performing  the  opera- 
tion on  her  eye  over  which  this  controversy  arose. 
Appellant  testified  that  appellee  assured  her  he  could 
perform  the  operation  successfully,  while  appellee  tes- 
tified he  told  her  that  there  was  a  fair  chance  of  a 
successful  operation,  but  he  rather  discouraged  it  on 
account  of  the  appellant's  age.  Appellee  grafted  skin 
taken  from  the  arm  of  appellant  onto  the  eyelids.  The 
operation,  so  far  as  the  grafting  was  concerned,  ap- 
peared to  have  been  successful,  but  the  eyelids  shrank 
to  such  an  extent  that  an  artificial  eye  could  not  be 
used;  and  appellant  claims  that  as  a  result  of  the 
operation  the  eyelashes  on  the  upper  lid  were  de- 
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stroyed  so  as  to  disfigure  her  more  than  she  was  be- 
fore the  operation.  Appellant  then  went  to  Chicago 
and  had  another  operation  performed  by  a  specialist 
in  that  city,  which  was  also  unsuccessful.  Afterwards 
she  went  to  Joliet  and  had  still  another  operation  per- 
formed, which  was  likewise  unsuccessful.  She  then 
brought  this  suit  against  the  appellee. 

Appellant  introduced  no  evidence,  except  her  own 
as  to  the  skilfulness  of  the  operation  performed  by  ap- 
pellee. While  the  evidence  for  appellee,  shown  by  a 
number  of  experts,  tended  to  prove  that  the  operation 
was  skilfully  performed  and  in  accordance  with  the 
modern  scientific  knowledge  of  such  operations.  It  is 
a  matter  of  great  doubt  from  the  evidence  whether  the 
disfigurements  now  complained  of  were  caused  by  the 
operation  performed  by  appellee  or  the  subsequent 
operations  performed  by  the  other  specialists. 

The  jury  were  instructed  that  the  appellee  was 
bound  only  to  exercise  the  ordinary  skill  and  care  such 
as  physicians  in  good  practice  ordinarily  use,  and  the 
appellant  also  requested  and  caused  the  court  to  give 
instructions  announcing  the  same  rule. 

B.  F.  Andebson  and  B.  Allan  Stephens^  for  appel- 
lant. 

W.  B.  Jewell,  Jb.,  for  appellee. 

Mb.  Pbesidikg  Justice  Eldbedge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  PHT8ICIAK8  AND  suHQEONS,  S  20* — who  Jios  bwdeu  Of  provifig 
surgeon's  negligence.  The  plaintiff  in  an  action  against  a  aurgeon 
for  negligence  in  unBuccessfully  grafting  skin  to  an  empty  eye- 
socket  for  the  purpose  of  permitting  the  use  of  an  artificial  eye, 
has  the  burden  of  proving  that  the  operation  was  negligently  and 
unskilfully  performed. 


*8««  Ullnols  Notes  DIv6«t,  VoU.  XI  to  XV»  and  CumnlmtiTo  Qii«rt»rlr« 
topic  and  section  nambcr. 
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2.  Physicians  and  sui»eons,  §  22* — when  evidente  sufficient  to 
sustain  verdict  for  defendant  in  action  for  malpractice,  A  verdict 
for  the  defendant  in  an  action  against  a  surgeon  for  unsuccessfully 
grafting  skin  to  the  plaintiff's  empty  eyesocket  for  the  purpose  of 
permitting  the  use  of  an  artificial  eye,  held  sustained  by  the  evi- 
dence, where  twenty-four  years  before  a  similar  operation  proved 
unsuccessful,  as  did  two  other  operations  performed  after  that  of 
the  defendant 

3.  Evidence,  §  440* — suJBficiency  of  objection  to  hypothetical  ques- 
tion. Objections  to  hypothetical  questions  put  to  expert  witnesses 
must  specifically  point  out  the  grounds  thereof. 

4.  Physicians  and  subgbons,  §  23* — instruction  as  to  skill  of  spe- 
cialist.  An  instruction  in  an  action  against  a  specialist  for  mal- 
practice, given  at  the  request  of  the  defendant,  to  the  effect  that  he 
was  held  to  the  exercise  of  ordinary  skill  only,  is  not  erroneous 
where  a  similar  instruction  was  given  at  the  request  of  the  plaintiff. 

ScHOLFiELD,  J.,  took  no  part  in  the  consideration  of  this  case. 


Ruth  Baker^  Appellee,  y.  Mode  Millinery  Company,  Ap- 
pellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Colos- 
TiN  D.  Mybbs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.     Affirmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Ruth  Baker  recovered  a  judgment  in  the  sum  of  five 
hundred  dollars  in  an  action  of  assumpsit  against  the 
Mode  Millinery  Company  for  breach  of  a  contract  of 
employment  from  which  the  defendant  appeals. 

The  evidence  showed  that  the  appellee,  who  was  an 
erperienced  manager  of  millinery  stores,  was  em- 
ployed by  appellant  as  manager  of  its  store  in  Bloom- 
ington,  under  a  contract,  made  January  15,  1913,  for 

•S«e  nUnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cnmalatlre  QoMterly,  same 
topic  and  section  nvmber. 
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one  year,  her  employment  to  commence  February  10, 
1913.  Appellee  claimed  she  was  to  receive  twenty-five 
dollars  per  week,  while  the  appellant  company  con- 
tended that  her  emplojrment  was  for  fourteen  weeks 
beginning  February  10, 1913,  provided  that  she  **made 
good. ' '  That  after  appellee  worked  about  three  weeks 
she  was  told  that  as  the  business  was  not  paying,  she 
must  discharge  one  of  the  clerks,  which  she  refused 
to  do  as  she  had  employed  the  clerk  for  the  season 
ending  in  July,  and  rather  than  break  her  agreement 
with  the  girl,  who  was  only  receiving  ten  dollars  a 
week,  she  agreed  to  pay  her  five  dollars  per  week  out 
of  her  own  salary,  to  which  the  appellant  agreed,  and 
thereafter  the  appellee  received  twenty  dollars  a  week 
until  about  July  12th,  when  she  was  told  that  ex- 
penses were  too  high  and  that  during  the  dull  season, 
which  lasted  from  July  1st  until  about  August  15th, 
her  salary'  would  have  to  be  cut  from  twenty  dol- 
lars to  ten  dollars  a  week;  that  she  told  appellant 
that  she  could  not  live  on  ten  dollars  a  week,  and  the 
appellant  said  he  would  make  it  fifteen  dollars  a  week 
until  the  busy  season  started  about  August  15th,  and 
then  he  would  make  it  twenty-five  dollars  a  week  until 
February  10,  1914;  that  appellee  worked  at  fifteen 
dollars  a  week  until  about  August  12th,  when  she  was 
discharged  under  protest;  she  immediately  tried  to 
secure  a  similar  position  with  several  merchants  in 
Bloomington,  which  she  was  unable  to  do  at  that  sea- 
son of  the  year,  and  she  then  went  to  Chicago  where 
she  also  failed  to  secure  employment,  and  finally  re- 
turned to  Bloomington  and  accepted  a  position  as  a 
clerk  in  the  millinery  department  of  another  store  at 
a  salary  of  fifteen  dollars  a  week  for  ten  weeks ;  that 
the  one  hundred  and  fifty  dollars  thus  received  for  the 
ten  weeks  was  all  that  she  was  able  to  earn  from  the 
time  she  was  discharged  to  February  10,  1914;  that 
in  seeking  this  employment  she  was  put  to  an  expense 
of  twcntv-five  dollars. 
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The  original  declaration  consisted  of  the  common 
counts,  with  which  was  filed  an  aflSdavit  of  the  amount 
due,  stating  that  the  amount  sued  for  was  for  wages 
and  damages  due  the  appellee  from  appellant  from 
August  19,  1913,  to  February  10,  1914.  During  the 
trial  appellant  made  a  motion  to  exclude  all  the  tes- 
timony introduced  by  appellee  concerning  the  original 
contract  made  on  January  15, 1913,  on  the  ground  that 
it  was  void  under  the  Statute  of  Frauds,  which  mo- 
tion the  court  sustained.  By  leav«  of  court  appellee 
filed  an  additional  special  count,  which  was  based  upon 
the  agreement  made  by  appellee  and  appellant  on  July 
12th,  by  which  appellee  was  to  receive  fifteen  dollars 
per  week  from  that  time  until  August  15th,  when  she 
was  to  receive  twenty-five  dollars  a  week  until  Febru- 
ary 10,  1914,  when  appellant's  motion  for  a  continu- 
ance on  the  ground  of  a  surprise  was  overruled. 

Light  &  Light,  for  appellant. 

DbMakge,  Giixespib  &  DeMange,  for  appellee. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deelslon. 

1.  Continuance,  §  7* — when  continuance  denied  on  amendment 
of  pleadings.  Where  on  sustaining  a  motion  to  strike  out  the  plain- 
tiff's evidence  as  to  a  contract  of  hiring,  because  within  the  Statute 
of  Frauds,  he  was  permitted  to  file  a  special  count  alleging  a  spe- 
cial agreement  not  within  the  statute,  a  continuance  on  the  ground 
of  surprise  was  properly  denied  the  defendant,  where  the  cause  of 
action  set  up  in  the  special  count  was  identical  with  that  disclosed 
by  the  affidavit  which  accompanied  the  original  declaration. 

2.  Frauds,  Statute  of,  §  86a* — modification  of  contract  toithin. 
Where  a  contract  of  hiring  is  within  the  Statute  of  Frauds,  there 
may  be  a  recovery  on  a  substituted  agreefnent  not  within  the  stat- 
ute, made  on  the  abandonment  of  the  original  contract 
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3.  Damaoeb,  §  66* — toJien  expense  of  seeking  other  emplowment 
recoverable  in  action  lor  hreach  of  contract  of  hiring.  An  experi- 
enced manager  of  millinery  stores,  when  wrongfully  discharged  be- 
fore the  expiration  of  a  contract  of  hiring,  may  in  an  action  for 
the  breach  of  the  contract  rocorer  money  expended  tn  seeking  sim- 
ilar employment  elsewhere. 


W.  L.  Wright  and  W.  H.  Fry,  Appellants,  t.  T.  H.  Lane, 

Appellee. 

(Not  to  be  reported  in  falL) 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
Albert  M.  Rose,  Judge;  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Afflrmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  of  assumpsit  brought  by  W.  L.  Wright  and 
W.  H.  Fry  against  T.  H.  Lane,  to  recover  damages  for 
an  alleged  breach  of  a  contract.  Judgment  was  en- 
tered in  favor  of  the  defendant,  and  plaintiffs  appeal. 

The  case  was  tried  before  the  court  without  a  jury. 
No  propositions  of  law  or  fact  were  asked,  the  appel- 
lants claiming  that  the  court  should  have  found  differ- 
ently on  the  facts. 

The  evidence  showed  that  appellants  contracted  Au- 
gust 8, 1907,  to  undertake  the  sale  of  two  hundred  lots 
to  be  laid  out  and  platted  from  a  tract  of  land  owned 
by  appellee,  and  as  a  guaranty  of  good  faith  agreed 
to  pay  appellee  $1,000  within  thirty  days  from  the 
acceptance  of  the  contract,  to  be  considered  as  an  ad- 
vance payment  on  the  purchase  price  of  the  land ;  that 
appellants  also  agreed  to  pay  the  interest  on  a  note 
for  the  principal  sum  of  $3,500  secured  by  mortgage 
on  the  land;  that  the  lots  should  be  sold  at  an  average 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XY,  and  ComolvtlTe  Qaarterljr, 
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price  of  $100;  that  the  contract  also  provided  the 
compensation  the  appellants  were  to  recover  for  their 
services,  and  for  the  payment  of  the  appellee  from  the 
proceeds  of  the  sales,  and  for  the  conveyance  of  title ; 
that  the  tract  consisted  of  about  one  hundred  and  fif- 
teen acres  of  farm  land  located  from  one-fourth  to 
three-fourths  of  a  mile  from  the  city  limits  of  the  city 
of  Litchfield;  that  appellants  paid  to  appellee  the 
$1,000  mentioned  in  the  contract  and  had  the  land 
platted,  but  nothing  further  was  ever  done  by  the 
parties  under  the  contract  until  the  year  1910,  except 
that  appellants  paid  the  interest  on  the  note  and  some 
of  the  taxes;  that  no  lot  was  ever  sold;  that  in  June, 
1909,  the  appellee  conveyed  to  another  party  forty-five 
acres  of  the  tract  and  told  appellants  that  he  could  not 
wait  any  longer  for  them  to  proceed  under  the  con- 
tract and  intended  to  sell  a  portion  of  the  land. 

It  is  contended  by  appellants  that  they  had  no 
knowledge  of  this  sale  until  about  May  1,  1910,  when 
they  went  to  Litchfield  for  the  purpose  of  advertising 
a  sale  of  the  lots ;  and  they  claim  that  such  sale  by  ap- 
pellee constituted  a  breach  of  the  contract,  and  pre- 
vented them  from  proceeding  under  the  terms  thereof. 
There  was  evidence  tending  to  show,  that  the  contract 
had  been  abandoned  by  the  parties,  and  that  several  at- 
tenapts  had  been  made  by  appellants  to  sell  the  farm 
en  masse.  Appellee  claims  that  his  loss  of  crops  from 
the  land  for  the  seasons  from  1907  to  1910,  by  reason 
of  the  failure  of  appellants  to  sell  the  lots,  more  than 
offset  the  payment  of  $1,000  and  the  interest  and  taxes 
and  other  expenses  paid  by  them. 

W.  L.  CoLEY  and  Amos  Miller,  for  appellants. 

Hill  &  Bxjllington  and  ^.  A.  Gasaway,  for  appel- 
lee. 

Mb.  PBEsmiNQ  Justice  Eldredgb  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

CoNTBACTS,  §  387* — breach  of  contract  for  platting  and  «ale  of 
land,  A  finding  for  the  defendant  in  an  action  for  the  breach  of 
a  contract  for  the  platting  and  sale  of  land,  held  sustained  by  the 
evidence. 


Arthur  Milliron  for  nse  of  J.  P.  Gately,  Appellee,  t. 
Electric  Wheel  Company,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon.  Aimkkt 
Akebs,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  with  finding  of  fact    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  was  instituted  by  Arthur  Milliron  for  the  use 
of  J.  P.  Gately,  before  a  justice  of  the  peace,  to  re- 
oover  from  the  Electric  Wheel  Company,  the  employer 
of  Arthur  Milliron  for  a  suit  of  clothes  and  two  pairs 
of  shoes  sold  to  Milliron  for  the  Gately  Credit  Cloth- 
ing Company.  On  an  appeal  to  the  Circuit  Court, 
appellee  recovered  a  judgment  against  appellant  for 
the  sum  of  $17,  from  which  it  appeals. 

Milliron  assigned  and  set  over  to  the  Gately  Credit 
Clothing  Company  all  wages  or  salary,  commissions 
and  credits  due  or  to  become  due  or  payable  to  him 
in  the  next  five  years  following  his  last  pay  day,  from 
the  Electric  Wheel  Company  and  every  succeeding 
employer,  together  with  a  power  of  attorney  to  J.  P. 
Gately,  or  any  other  person  whom  he  might  substitute 
and  appoint  for  him  in  his  name,  place  and  stead,  to 
execute  and  deliver  to  said  clothing  company  an  as- 
signment or  assignments  or  other  instrument  in  writ- 
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ing,  which  should  effectually  and  legally  convey  and 
transfer  unto  the  clothing  company  any  and  all  wages 
or  salary  due  or  to  become  due  or  payable  to  him 
from  any  and  every  employer  whom  he  might  have 
within  the  next  five  years.  Appellant  was  notified  by 
the  Gately  Credit  Clothing  Company  of  such  assign- 
ment. 

Appellant  contended  that  as  the  suit  was  brought 
for  the  use  of  J.  P.  Gately  and  not  the  Gately  Credit 
Clothing  Company,  and  there  being  no  assignment  of 
the  wages  to  Gately,  the  judgment  could  not  be  sus- 
tained. The  only  evidence  as  to  who  and  what  consti- 
tutes the  Gately  Credit  Clothing  Company,  was  that 
it  was  not  a  corporation,  and  that  it  was  under  the  con- 
trol of  J.  P.  Gately. 

GovBBT  &  Lancaster,  for  appellant. 

F.  W.  MuNBOE,  for  appellee. 

Me.  PBEsmiNG  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Decision. 

AssiGKicENTS,  S  31* — who  may  sue  on  contract  of  assignment. 
Without  an  assignment  to  him,  J.  P.  Gately  cannot  maintain  an 
action  against  an  employer  on  an  assignment  of  an  employee's 
wages  ta  the  Gately  Credit  Clothing  Company,  although  the  company 
is  not  a  corporation  and  is  controlled  by  J.  P.  Gately. 

•Sec  nilnois  NotM  Digest,  Vols.  XI  to  XV,  and  Cumulmtlve  Quarterly,  Mune 
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Estate  of  Frances  E.  Harwood^  Deceased,  Appellee,  r. 
Hemon  G.  Harwood,  Executor,  Appelant. 

1.  BxBcuTOBS  AND  ADMiNiBTaATOBB,  S  74*^ttri«dMiofi  of  petition 
for  oitation  to  con^iel  inventory,  A  County  Court  sitting  in  Pro- 
bate has  Jurisdiction  of  a  petition  for  a  citation  to  compel  an 
executor  to  inventory  money  invested  by  him  under  a  power  of 
attorney,  for  the  testator  in  his  lifetime,  since  the  attorney  in 
doing  so  acted  as  a  trustee  under  a  fiduciary  relation. 

2.  ExsouTOBS  AND  ADMINISTBAT0B8,  %  74* — 9ufficiency  Of  evidence 
to  require  executor  to  inventory  property.  Where  a  person  seven 
months  before  the  death  of  a  testator  gave  to  the  latter*s  children 
a  schedule  of  investments  made  for  the  testator  under  a  power 
of  attorney,  such  schedule  is,  in  a  proceeding  for  a  citation  to 
require  him  as  executor  to  inventory  certain  property  of  the  eatate, 
prima  facie  evidence  that  the  property  so  scheduled  was  in  his  pos- 
session at  the  time  of  the  testator's  death. 

3.  ExECUTOBS  AND  ADisiNisTBATOBB,  §  74* — whcn  aiwtwr  ti»  pro- 
ceeding  for  citation  not  evidence  in  executor's  favor.  Since  no 
formal  pleadings  are  necessary  or  required  in  a  proosedlng  before 
a  County  Court  sitting  in  Probate  for  a  citation  to  require  an 
executor  to  inventory  property,  an  allegation  of  his  answer  that 
a  certain  note  was  given  him  by  the  testator-  is  no  evidence  of  that 

fact 

4.  Witnesses,  S  132* — when  executor  competent  witness  in  cita- 
tion proceedings.  An  executor  is  not  a  competent  witness  in  his 
own  behalf  unless  called  upon  by  the  court  to  testify,  in  a  proceeding 
for  a  citation  to  compel  him  to  inventory  property  alleged  to 
belong  to  an  estate. 

5.  Gifts,  §  27*'— presumption  and  burden  of  proof'  a»  to  gift 
from  parent  to  child.  A  son  who  makes  investments  for  his  mother 
under  a  power  of  attorney  occupies  a  fiduciary  and' confidoitlal  re- 
lation towards  her,  so  that  after  her  death  there  is  a  preaumptlcm 
against  the  validity  of  a  gift  from  her  to  him;  and  to  sustain  the 
gift  he  has  the  burden  of  proving  good  faith,  and  full  knowledge 
and  independent  action  on  the  part  of  the  donee. 

6.  BxEcuTOBS  AND  ADMiNisTBATOBS,  S  73* — When  exccutor  not  ex- 
cused from  inventorying  note.  An  executor,  who  acted  for  the 
testator  during  his  lifetime  under  a  power  of  attorney,  la  not  ex- 
cused  from  inventorying  a  note  which  belonged  to  the  testator, 
because  before  his  death  the  attorney  deposited  the  note  with  a 
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bank  aa  coUatacal  for  iiia  ^wn  debt,  since  the  note  was,  within 
the  meaning  of  the  statute,  in  his  possession  at  the  time  of  the 
testntof's  ideath. 

7.  Witnesses,  f  HO* — when  testimony  of  executor  inaamiaaible 
on  proceeding  for  citation.  The  'fa<^  that  on  an  appeal  from  a 
Goanly  Court  to  the  Clreuit  Court  in  a  proceeding  for  a  citiltion 
to  require  an  executor  to  inventory  certain  property,  the  petitioner 
introduced  a  portion  of  the  testimony  given  by  the  executor  in  the 
County  Court  which  tended  to  show  that  during  the  testator's 
lifetime  the  ^executor,- under  a  power  of  attorney,  made  investments 
in  i>tiis  -lown  name  -for  itfae  'tadstator,  docs  not  render  the  remainder 
of  his 'tsstimony  admiflBible  in  his  own  behalf. 

8.  EzECUTOBs  XNO  ADMINISTBAT0B8,  f  74* — sufficienGy  of  evidence 
to  require  executor  to  inventory  property.  The  evidence  in  a  pro- 
ceeding for  a  citation  to  require  an  executor  to  inventory  certain 
property,  held  to  show  the  correctness  of  a  schedule 'made  by  him 
for  the-boisfltof  the  children  of 'the  testator,  seven  months  before 
the  latter^  death,  showing  ;  investments  made  by  him  under  a 
power  of  attorney  for  the  testator  during  his  lifetime. 

9.  ExxcuTOBS  AND  AOiuNiSTBATOBB,  S  74* — %Dhen  crrors  of  lano 
auignable  in  citation  proceedings.  Since  the  court  is  not  called 
on  to  pass  upon  propositions  Of  law  in  proceedings  for  a  citation 
to  fequtre  *an  'executor  or  administrator  to  inventory  property, 
enors  ^oanaot  be  assigned  <m  the  court's  ruling  on  questions  of 
law. 

-Appeal  'from  'the  Circuit  Court  of  McLean  county;  the  Hon. 
CouoenN  D.  Mncas,  Judge,  .presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Affirmed.  Opinion  filed  April  16,  1916.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

James  C.  EiiiBY  and  Livingston  &  Bach,  for  appel- 
lant 

Tayldb  &  MoWiXiLiAMs  and  DeMange,  Gillespie  & 
DeManoE;  for  appellee. 

Mb.  Pbbsiding  Justice  Eldbbdoe  delivered  the  opin- 
ion* of  the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
entered  on  a  hearing  on  a  petition  filed  in  the  County 
Court  for  a  citation  directed  against  appellant,  one  of 
the  executors  of  the  estate  of  Frances  E.  Harwood, 

•Mee  lUlnois  Motes  Digest,  Vols.  XI  to  XV,  and  Ciimiil»tlYe  Quartorlj,  same 
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deceased,  to  compel  him  to  inventory  certain  personal 
property  and  real  estate  claimed  to  be  the  property 
of  said  estate.  The  cause  was  heard  in  the  Circuit 
Court  on  appeal  from  the  County  Court. 

The  petition  was  filed  by  Bernadine  H.  Holdredge, 
one  of  the  devisees  and  also  an  executrix  of  said  es- 
tate. Frances  E.  Harwood  died  testate  April  8,  1913, 
leaving  her  surviving  Hemon  C.  Harwood,  Kirk  B. 
Harwood,  her  sons,  and  Bernadine  Holdredge,  her 
daughter.  By  her  will  she  appointed  Bernadine  Hol- 
dredge executrix,  and  Hemon  C.  Harwood  executor 
thereof.  David  B.  Harwood,  husband  of  Frances,  and 
father  of  the  above  mentioned  children,  died  June  8, 
1912.  D.  B.  Harwood  and  Hemon  C.  Harwood  since 
1904,  and  up  to  the  time  of  the  former's  death,  had 
been  in  business  together  as  D.  B.  Harwood  &  Com- 
pany. The  business  was  that  of  loaning  money,  deal- 
ing in  real  estate  and  insurance.  In  1904  Frances  E. 
Harwood,  now  deceased,  received  an  inheritance  of 
$50,000.  The  father  and  son  as  D.  B.  Harwood  &  Com- 
pany invested  this  money  for  her.  Some  of  it  was 
used  in  the  purchase  and  sale  of  real  estate  and  some 
was  loaned.  Hemon  C.  Harwood,  according  to  his  tes- 
timony, had  a  power  of  attorney  from  his  mother, 
Frances  E.  Harwood,  deceased,  authorizing  him  to 
loan  her  money,  take  the  securities  therefor  and  make 
real  estate  and  other  investments  therewith  in  his 
own  name  and  these  things  were  done  by  him.  After 
the  death  of  the  father  in  Jime,  1912,  Kirk  Harwood 
and  Bernadine  Holdredge  demanded  of  Hemon  C.  Har- 
wood a  statement  of  their  mother's  property  and  af- 
fairs.^ Pursuant  to  such  request  appellant  on  the 
twenty-second  day  of  August,  1912,  furnished  a  sched- 
ule of  personal  property  consisting  mostly  of  notes 
secured  by  mortgage  amounting  to  over  $30,000,  and 
also  a  number  of  tracts  of  real  estate.  The  schedule 
concludes  with  the  following  certificate  signed  by  ap- 
pellant : 
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''Above  properties,  mortgages,  etc.,  owned  by  Fran- 
ces E.  Harwood  on  eighth  month,  twenty-second  day, 
1912,  according  to  my  knowledge  and  belief.  Hemon 
C.  Harwood.  *' 

The  schedule  was  sent  to  Kirk  B.  Harwood  and  was 
accompanied  by  a  letter  from  appellant  stating  in  part 
as  follows: 

*'In  reply  to  yours  of  the  17th  inst.,  will  say  that 
I  am  enclosing  statement  of  mother 's  affairs,  the  same 
that  I  gave  Bemaduae  a  few  day's  ago." 

After  the  mother's  death  in  April,  1913,  appellant 
filed  his  inventory  of  the  property  belonging  to  her 
estate,  in  which  notes  and  accounts  were  inventoried 
to  the  value  only  of  $6,560.20.  Six  months  later  he 
filed  a  supplemental  inventory  and  added  thereto  notes 
and  accounts  to  the  value  of  $1,000.  The  order  of  the 
Circuit  Court  directed  him  to  inventory  a  large  por- 
tion of  the  items  of  the  personal  property  set  out  in 
the  schedule,  and  dismissed  the  petition  without  preju- 
dice as  to  the  real  estate  items  mentioned  therein. 

It  is  urged  that  the  hearing  on  this  citation  involved 
a  trial  as  to  the  right  of  property  and  that  the  County 
Court  sitting  in  Probate  had  no  jurisdiction  to  deter- 
mine this  question.  When  appellant  used  his  mother's 
money  to  invest  under  the  power  of  attorney  men- 
tioned, he  did  so  as  trustee  and  a  fiduciary  relation 
was  created.  Under  these  circumstances  a  petition 
for  citation  is  a  proper  remedy.  Dmsmoor  v,  Bressler, 
164  111.  211 ;  Martin  v.  Martin,  170  111.  18. 

It  is  insisted  that  the  admission  in  evidence  of  this 
schedule  was  error  for  the  reason  that,  it  having  been 
made  substantially  seven  months  prior  to  the  mother's 
death,  it  did  not  tend  to  show  that  appellant  was  in 
possession  of  the  notes  and  accounts  listed  therein,  at 
the  time  of  her  death.  Appellant  having  had  absolute 
control  of  all  his  mother's  estate  after  his  father's 
death,  and  at  least  equal  control  with  his  father  since 
1904  prior  to  that  time,  and  having  furnished  the 
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schedule  mentioned  on  the  demand  of  his  brother  and 
sister  for  the  esqpress  purpose  of  giving  them  infor- 
mation of  the  state  of  their  mother's  financial  affairs, 
which  was  wholly  within  his  own  means  of  knowledge, 
the  s<Jhedille  was  prima  facie  evidence  that  he  had  in 
his  possession  at  the  time  of  her  death  as  assets  of  the 
estate  the  notes  and  accounts  mentioned  therein. 
Under  these  circumstances,  the  period  of  seven  months 
did  not  make  its  execution  so  remote  as  to  destroy 
its  character  as  such  proof.  Appellant  introduced  no  " 
competent  evidence  of  any  kind  to  overcome  it.  One 
note  for  $10,000  listed  in  the  schedule,  executed  by  one 
Maurice  McCarthy,  he  claims  as  his  own  by  reason  of 
it  being  a  gift  to  him  by  his  mother  before  her  death. 
This  note  was  deposited  in  the  Corn  Belt  Bank  at 
Bloomington  as  collateral  for  money  borrowed  by  him 
personally  from  the  bank.  There  was  no  evidence  of 
any  kind  that  this  note  was  a  gift  to  him  from  his 
mother  except  that  he  claims  the  same  to  be  such  in  an 
answer  filed  by  him  to  the  petition  for  citation..  This 
answer  was  not  evidence  of  such  fact.  No  formal 
pleadings  are  necessary  or  required  in  proceedings  of 
this  character.  Martin  v.  Martin,  170  111.  18 ;  Kepple  v. 
Crdbb,  152  HI.  App.  149.  Appellant,  unless  called  upon 
by  the  court  to  testify,  was  incompetent  as  a  witness 
in  his  own  behalf.  Wade  v.  Pritchard,  69  111.  279; 
Merchants'  Loan  (&  Trust  Co.  v.  Egan,  222  111.  494.  He 
could  not  introduce  self-serving  evidence  by  way  of 
an  answer  to  the  petition.  On  account  of  his  occupy- 
ing this  fiduciary  and  confidential  relation  with  his 
mother,  there  was  a  presumption  against  the  validity 
of  the  gift,  and  the  burden  was  on  him  to  prove  good 
faith,  full  knowledge  and  independent  action  on  the 
part  of  the  donor.    Gilmore  v.  Lee,  237  HI.  402, 

It  is  insisted  also  that  even  if  the  evidence  did  not 
establish  this  note  to  be  a  gift,  yet  tTie  fact  that  it  was 
deposited  in  the  bank  as  collateral  showed  that  it  was 
not  in  his  possession  at  the  time  of  his  mother's  death 
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and  he  was  not  required  to  list  it  in  the  inventory. 
This  contention  cannot  be  sustained.  The  note  was  an 
asset  of  the  estate,  and  appellant  cannot  be  heard  to 
say  that  because  he  assigned  it  to  the  bank  as  collat- 
eral for  his  own  indebtedness  he  is  thereby  excused 
from  inventorying  it.  It  was  in  his  possession  within 
the  meaning  of  the  statute. 

Another  note  for  the  principal  sum  of  $1,100,  called 
the  Charles  P.  Lippe  note,  requires  mention.  On  the 
trial  of  this  cause  in  the  County  Court  appellant  was 
called  by  the  court  as  a  witness.  A  part  of  appellant's 
testimony  given  on  the  hearing  in  the  County  Court 
was  introduced  by  the  petitioner  on  the  trial  in  the 
Circuit  Court.  Only  such  part  was  introduced,  how- 
ever, as  related  to  the  facts  as  to  who  composed  the 
firm  of  D.  B.  Harwood  &  Company,  and  that  appellant 
had  said  power  of  attorney  from  his  mother  and  made 
investments  and  loans  generally  with  her  money  in  his 
own  name.  Counsel  for  appellant  thereupon  at- 
tempted to  introduce  all  the  rest  of  the  testimony 
given  by  appellant  in  that  court.  Objections  were 
properly  sustained  to  a  large  portion  thereof,  but,  over 
objection,  the  Circuit  Court  admitted  the  following 
testimony  given  by  appellant  in  the  County  Court: 

' '  Q.    Now,  you  were  asked  about  the  Lippe  note. 

A.    Yes,  sir. 

Q.    Which  you  say  was  traded  on  the  Normal  deal? 

A.    Yes,  sir. 

Q.  That  had  been  traded  off  at  the  time  you  made 
this  statement! 

A.    Yes,  sir." 

It  is  insisted  that  this  evidence  shows  that  appellant 
should  not  be  charged  with  this  note.  The  court  erred 
in  admitting  this  evidence,  and  as  the  note  is  ordered 
to  be  inventoried,  it  is  evidence  that  the  court  consid- 
ered the  testimony  incompetent.  In  this  connection 
it  is  insisted  that  by  introducing  a  portion  of  appel- 
lant's testimony  given  by  him  in  the  County  Court, 
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he  was  thereby  made  a  witness  by  petitioner,  and  that 
all  the  testimony  given  bj  him  in  such  court  thereupon 
became  competent.  The  evidence  given  by  appellant 
in  the  County  Court,  introduced  by  the  petitioner,  was 
received  upon  the  theory  that  it  was  an  admission  and 
is  to  be  treated  as  such,  and  any  evidence  given  by 
him  in  that  court  pertaining  to  the  subject-matter  of 
that  part  introduced  would  be  competent.  But  by  in- 
troducing certain  parts  of  his  testimony  there  taken,  he 
was  not  thereby  called  as  a  witness  by  the  adverse 
party,  and  his  incompetency,  other  than  as  to  the  sub- 
ject-matter of  the  evidence  introduced  by  the  peti- 
tioner, was  not  affected.  Merchants'  Loan  <&  Trust  Co. 
V.  Egan,  supra.  The  evidence  of  appellant  in  the 
County  Court  introduced  on  the  trial  in  the  Circuit 
Court  was  confined  substantially  to  the  matters  here- 
inabove mentioned  and  did  not  pertain  to  the  Lippe 
note  nor  to  any  other  particular  note. 

It  is  claimed  in  the  argument  that  the  schedule  made 
by  appellant  was  simply  a  copy  of  the  books  of  D.  B. 
Ilarwood  &  Company;  that  they  were  incorrect,  were 
partly  kept  by  the  father  in  his  lifetime;  that  appel- 
lant did  not  in  fact  have  in  his  possession  at  the  time 
of  the  mother's  death  any  of  the  notes  mentioned,  ex- 
cept those  set  forth  in  the  inventory  filed  by  him. 
There  is  no  competent  evidence  of  these  facts.  Appel- 
lant did  not  introduce  nor  offer  to  introduce  the  books 
in  question.  He  did  not  introduce  nor  offer  to  intro- 
duce ai\y  evidence  whatever  in  regard  to  any  one  of  the 
disputed  items  except  the  incompetent  evidence  of  his 
own  testimony  taken  in  the  County  Court.  He  did  not 
introduce  nor  offer  to  introduce  the  evidence  of  the 
maker  of  any  one  of  the  notes  in  question  nor  of  any 
other  person,  to  show  whether  it  had  been  paid  or 
traded  off  for  other  property,  or  any  other  disposition 
of  it.  A  few  of  the  notes  he  claims  he  did  not  inven- 
tory because  they  were  secured  by  mortgages  and  the 
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mortgages  were  in  process  of  foreclosure,  but  no  court 
proceedings  were  introduced  to  show  that  such  were 
the  facts,  and  even  if  they  were,  he  would  not  thereby 
be  excused  from  listing  them  as  the  property  of  the 
estate.  Other  notes  he  did  not  inventory  because  he 
claims  they  had  been  reduced  to  judgments,  but  no 
records  of  such  judgments  were  offered  in  evidence. 

If  these  notes  and  accounts  were  not  in  his  posses- 
sion at  the  time  he  made  the  schedule  and  at  the  time 
of  his  mother's  death,  or  if  any  of  them  were  not  in 
fact  the  property  of  his  mother's  estate,  it  is  highly 
improbable  that  such  facts  could  not  have  been  proven 
by  competent  evidence,  and  the  prima  facie  case  made 
by  the  schedule  rebutted. 

Error  is  assigned  as  to  the  holding  of  the  court  upon 
certain  propositions  of  law  submitted.  Courts  are 
not  called  upon  to  pass  upon  propositions  of  law  in 
actions  of  this  character,  and  no  error  can  be  assigned 
thereon.  We  find  no  reversible  error,  and  the  judg- 
ment of  the  Circuit  Court  will  be  aflSrmed. 

Affirmed. 


Willis  Samuel  and  0.  N.  East^  trading  as  Samuel  & 
East,  Defendants  in  Error^  t.  Wabash  Railroad 
Company,  Plaintiif  in  Error. 

1.  Railroads,  §  907a* — when  railroad  leasing  property  may  limit 
liability  for  fire.  When  a  railroad  permits  the  erection  of  an  ele- 
vator or  other  buildings  on  its  right  of  way,  it  has  a  right  to 
Impose  such  conditions  as  it  sees  fit  in  the  terms  of  the  lease,  and 
has  a  legal  right  to  provide  In  such  lease  that  it  shall  be  exempt 
from  liability  from  fires  communicated  by  its  locomotives,  or  other- 
wise. 

2.  Railroads,  §  907a* — when  limitation  in  lease  does  not  relieve 
from   liability  for  fire.     A  lease  of  ground   for  elevator  purposes 


*Se«  Illinois  Note*  Dlffest,  Vols.  XI  to  XV,  and  CumulatlYe  Quarterly,  same 
topic  and  i»e€tiou  number. 
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from  a  railroad  company — stipulating  that  the  lessee  agrees  to 
assume 'all  risks  or  loss,  injury  or  damage  of  any  kind  or  nature 
whatsoever  to  any  building  or  other  structure,  or  appurtenance  be- 
longing to  such  lessee,  or  which  may  be  thereafter  placed  on  such 
premises,  or  on  land  adjacent  or  adjoining  thereto  and  which  are 
used  in  connection  with  the  building,  and  all  risks  of  loss,  injury 
or  damage  of  any  kind  or  nature  whatsoever  to  the  contents  of  the 
buildings  or  stntctures*  or  to  any  goods,  merchandise,  chattels,  or 
other  property  then  or  thereafter  on  such  premises  or  on  land 
adjacent  thereto,  whether  belonging  to  lessee  or  others,  and  whether 
such  loss.  Injury  or  damage  results  from  fire  or  other  agency  and 
whether  the  same  be  caused  by  the  negligence  of  the  railroad  com- 
pany or  its  employees  or  otherwise — should  not  be  construed  so 
as  to  cover  a  carload  of  oats  which  had  been  loaded  and  had  passed 
into  the  custody  and  control  of  the  railroad  company,  although  the 
loss  was  due  to  a  fire  communicated  from  the  elevator  which  was 
itself  destroyed  by  a  fire  due  to  some  unknown  cause. 

3.  FiBEs,  §  1* — when  lessee  not  liable  for  loss  of  lessor's  property 
from,  under  terms  of  lease.  A  lessee  of  ground  for  elevator  pur- 
poses is  not  liable  for  the  loss  of  railroad  property  caused  by 
communication  from  a  fire  on  elevator  property  belonging  to  lessee, 
due  to  an  unknown  cause,  under  a  lease  stipulating  that  the  lessee 
agrees  to  assume  all  risk  of  loss  by  fire  to  the  elevator  property 
or  other  property,  or  to  the  contents  of  such  buildings,  or  to  chattels 
on  or  thereafter  on  such  premises  or  adjacent  premises,  and  whether 
such  loss  results  from  fire  or  other  agency,  and  whether  caused  by 
negligence  of  the  railroad  company  or  its  employees,  or  otherwise, 
and  to  indemnify  the  railroad  company  from  all  claims  and  suits 
growing  out  of  such  loss. 

Error  to  the  Circuit  Court  of  McLean  county;  the  Hon.  CoLosmr 
D.  Mtds,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

LiLLARD  &  Williams,  for  plaintiflF  in  erron 
Livingston  &  Baoh,  for  defendants  in  error. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

The  writ  of  error  in  this  case  is  prosecuted  to  review 
a  judgment  rendered  against  plaintiff  in  error  in  the 

*See  lUlnoU  Notes  DUMt,  Vols.  XI  to  XV,  and  OomiilAtlTo  Qmrtcvlj, 
topic  Mid  section  mimber. 
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court  below  for  the  sum  of  $619.81.  No  question  is 
raised  on  the  pleadings  of  the  facts.  As  to  the  plead- 
ings, the  parties  stipulated  that  the  plaintiffs  might 
recover  under  the  declaration  any  legal  claim  they 
might  have  against  the  defendant  and  that  the  defend- 
ant under  the  plea  of  general  issue  might  prove  any 
defense  it  might  have  to  the  cause  of  action,  including 
recoupment  and  set-off.  As  to  the  evidence,  all  the 
facts  were  stipulated. 

The  cause  was  heard  before  the  court  without  a 
jury.  The  facts  are  substantially  as  foUowa:  Defend- 
ant in  error  Samuel  erected  and  operated  an  elevator 
upon  the  right  of  way  of  appellant  at  Milmine,  in  the 
county  of  Piatt  in  this  State  under  a  written  lease  con- 
taining the  following  provision : 

''Party  of  second  part  (defendants  in  error)  agree 
to  assume  all  risks  or  loss,  injury  or  damage  of  any 
kind  or  nature  whatsoever  to  any  building  or  other 
structure  or  appurtenance  thereto,  belonging  to  said 
second  party,  his  heirs,  incoming  partners,  sub- 
lessees or  others,  which  may  be  now  or  hereafter 
placed  upon  said  leased  premises,  or  on  land  ad- 
joining or  adjacent  thereto,  and  which  are  at  the 
time  connected  with  or  used  in  connection  with  any 
building  or  structure  upon  said  leased  premises,  and 
all  risks  of  loss,  injury  or  damage  of  any  kind 
or  nature  whatsoever,  to  the  contents  of  any  such 
building  or  structures,  or  to  any  goods,  merchan- 
dise, chattels  or  any  other  property  now  or  that 
may  hereafter  be  upon  said  leased  premises,  or  land 
adjacent  thereto,  as  aforesaid,  whether  belongings  to 
said  second  party  or  to  others,  and  whether  such  loss, 
injury  or  damage  results  from  fire  or  other  agency, 
and  whether  the  same  be  caused  by  the  negligence  of 
the  party  of  the  first  part,  or  any  of  its  employees, 
agents  or  servants,  or  otherwise;  and  to  save  and 
keep  harmless  the  party  of  the  first  part  from  all 
claims  and  suits  growing  out  of  any  such  loss,  injury 
or  damage." 

The  elevator  was  erected  close  to  one  of  plaintiff's 


524  Appellate  Courts  op  Illinois. 

Samuel  et  al.  v.  Wabash  Railroad  Co.,  193  111.  App.  621. 

in  error  side  tracks  in  such  manner  that  cars  there- 
on could  be  loaded  or  unloaded  from  or  into  said 
elevator  directly  therefrom,  and  said  track  was  used 
by  defendants  in  error  for  such  purposes  in  connection 
with  the  operation  of  the  elevator.  A  car  had  been 
loaded  with  oats  by  defendants  in  error  on  the  after- 
noon of  August  5,  1910,  and  a  bill  of  lading  had  been 
issued  therefor  on  that  same  day.  About  two  o'clock  on 
the  following  morning  the  elevator,  from  some  cause 
unknown,  was  destroyed  by  fire,  which  fire  was  commu- 
nicated to  the  car  of  oats  and  the  oats  were  damaged 
so  that  defendants  in  error  suffered  a  loss  of  $619.81. 
Plaintiff  in  error  suffered  from  the  loss  to  the  car, 
and  other  damages  by  reason  of  the  fire,  the  total  sum 
of  $683.64. 

The  contentions  of  plaintiff  in  error  are,  first,  that 
the  terms  of  the  lease  absolved  it  from  any  liability 
for  the  loss  of  the  oats  in  controversy,  and  also  that 
defendant  in  error  became  liable  to  plaintiff  in  error 
for  the  damages  it  sustained  to  its  property  by  rea- 
son of  said  fire. 

When  a  railroad  company  permits  the  erection  of 
an  elevator  or  other  buildings  upon  its  right  of  way,  it 
has  a  right  to  impose  such  conditions  as  it  sees  fit 
in  the  terms  of  the  lease,  and  has  a  legal  right  to 
provide  in  such  lease  that  it  shall  be  exempt  from  lia- 
bility from  fires  communicated  by  its  locomotives  or 
otherwise.  Checkley  v.  Illinois  Cent.  R.  Co.,  257  HI. 
491;  Large  v:  Wabash  R.  Co.,  168  111.  App.  310.  The 
provision  of  the  lease  above  mentioned  is  a  valid  agree- 
ment between  the  parties,  and  the  difficulty  arises  in 
its  application  to  the  facts  in  this  case.  The  exemption 
provided  thereby  is  very  broad  and  the  question  is, 
whether  its  terms  include  the  property  of  defendants 
in  error  after  it  has  been  delivered  to  the  custody  and 
l)ossession  of  plaintiff  in  error  for  the  purpose  of 
transportation.  Counsel  for  plaintiff  in  error  urge 
that  the  provision  applies  to  the  facts  in  this  case  for 
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the  reason  that  if  the  elevator  had  not  been  placed 
on  the  right  of  way  the  damage  to  the  property  of 
defendants  in  error  would  not  have  taken  place.  This, 
together  with  the  fact  that  the  damage  was  actually 
caused  through  the  instrumentality  of  the  elevator 
which  was  owned  and  controlled  by  defendants  in  er- 
ror themselves,  and  through  no  fault  of  plaintiff  in 
error  so  far  as  the  record  shows,  appeals  with  much 
force  to  at  least  the  sense  of  right  in  the  matter.  The 
trial  court  held  that  as  the  carload  of  oats  had  passed 
from  the  possession  and  control  of  defendants  in  error 
to  that  of  plaintiff  in  error,  it  was  taken  out  of  the 
terms  of  the  lease  and  the  same  cannot  be  applied 
thereto,  and  we  are  inclined  to  the  opinion  that  this 
is  technically  true  although  the  question  is  not  free 
from  doubt. 

As  to  the  second  contention  of  plaintiff  in  error, 
that  the  court  should  have  given  judgment  in  its  favor 
on  its  claim  of  set-off,  we  think  it  clear  that  the  terms 
of  the  lease  do  not  bear  the  construction  that  defend- 
ants in  error  are  liable  to  plaintiff  in  error  for  injury 
to  its  own  property  which  might  be  damaged  by  fire. 
We  find  nothing  in  the  language  used  in  this  provision 
of  the  lease  which  warrants  the  construction  that  de- 
fendants in  error  assume  any  liability  for  any  loss 
to  any  property  of  plaintiff  in  error  by  reason  of  the 
erection  and  maintenance  of  the  elevator  or  its  de- 
struction by  fire. 

The  judgment  will  be  aflSrmed. 

Affirmed. 


526  Appellate  Courts  of  Ii^inois. 

steward  y.  Kitchell,  192  111.  App.  526. 


Frank  Steward^  A^ppellant^  t.  A,  M»  KitcheU^  Appi^Mt 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLofiTiN  D.  Mtebs,  Judge*  presiding.  Heard  in  thia  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1916. 

* 

Statement  of  the  Case. . 

Bill  by  Frank  Steward  against  A.  M,  KitchelL  for 
the  purpose  of  setting  aside  a  release,  executed'  by 
plaintiff,  releasing  and  forever  discharging  defendant 
from  any  and  all  causes  of  action^  claims  and  demands 
which  plaintiff  then  had  or  might  theraaftei:  haye  for 
injuries  to  himself  and  property  caused  by  ani  auto- 
mobile driven  by  defendant  From  a  decree  for.  the 
defendant  upon  the  original  bill  and  cross-bill,  plain- 
tiff appeals. 

The  bill  averred  that  the  release  was  procured  by 
fraudulent  misrepresentations  on  the  part  of  appellae, 
that  appellant  did  not  know  its  contents  when  he  signed 
it,  and  that  it  would,  bar  an  action  at  law  brought  to 
recover  said  damages  unless  the  same*  was  annulled 
and  canceled.  Appellee  answered,  the  bill  aad  filed  a 
cross-bill  averring  that  appellant  had  brought  an  ac- 
tion at  law  against  appellee  for  damages  on  account 
of  said  injuries,  and  praying  that  appellant  be.  per- 
petually enjoined  from  prosecuting  said  action  at  law. 

D.  D.  Donahue  and  Mubbat  &  Mobbisset,  for  appel- 
lant. 

Livingston  &  Bach,  for  appellee. 

Mr.  Presiding  Justice  Eldbedgb  delivered  the  opin- 
ion of  the  court 
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Abstraet  of  «the  Deeiftion. 

Bquitt,  f  836* — when  complainant  cannot  dismiss.  Under  the 
ClMne0vy'A«t,iBec  36  (J.  Ik  A.  f  ^l$),.pr<y?idiiig  thUt  a  complainant 
may  not  dlsmisB  his  bill  after  a  crosa-bill  has  been  filed  without 
the  consent  of  the  defendant,  it  is  not  error  to  overrule  a  motion 
by  ^eomi^lsdnaiit  to  dismiss  the  original  bill  where  the  cross-bill  is 
germane  to  it 


ArAIIIw  W.  Cook,  Appellee,  t.  Ohleago,  Burllngtoii 
&  'Quhtey  Balhray  Compmy,  Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon.  Albebt 
Akebs,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed  ^ith  finding  of  fact.  Opinion  filed  April  16,  1916. 
Rehearing  denied  May  26,  1915. 

Statement  of  the  Case. 

Action  on  the  case  by  Archilles  W.  Cook,  against 
the  Chicago,  Burlington  and  Quincy  Railway  Company 
to  recover  dsrmages  for  personal  injuries  alleged  to 
have  been  received  on  account  of  the  negligence  of 
the  defendant.  Prom  a  judgment  for  plaintiff  for 
$5,000,  defendant  appeals. 

The , plaintiff  was  injured  while  attempting  to  drive 
across  a  railroad  track  at  a  regular  crossing  in  front 
of  ft  slowly-backing  freight  train,  which  he  had  ob- 
served'for  two  blocks  back,  to  catch  a  ferry  boat  whose 
leaving  signal  he  had  heard  just  as  he  was  about  to 
cross  the  track.  The  plaintiff  disregarded  the  warn- 
ing signal  of  the  crossing  watchman  and  the  call  of 
a  brakeman  on  the  next  to  the  last  car  of  the  train. 
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Cook  y.  Chicago,  B.  Ik  Q.  Ry.  Co.,  193  111.  App.  627. 

Samuel  Woods  and  Matthew  F.  Cakbott,  for  appel- 
lant ;  J.  A.  CoNNELL,  of  counsel. 

John  E.  Wall  and  Geobge  H.  Wilson,  for  appellee. 

Mb.  Pbesidino  Justice  Eldbedge  delivered  the  opin- 
ion of  the  court. 


Abstract  of  the  Decision. 

1.  Railboadb,  f  633* — tohen  not  required  to  have  hrakeman  on 
rear  car  of  hacking  train.  It  Ib  not  the  duty  of  a  railroad  company 
to  have  a  hrakeman  on  the  rear  end  of  a  freight  train  which  Ib 
slowly  hacking  towards  a  puhlic  crossing,  where  the  hrakes  are 
eflBiciently  operated  hy  power  applied  from  the  locomotive. 

2.  Railroads,  f  645a* — when  absence  of  hrakeman  from  rear  of 
hacking  train  not  proximate  cause  of  injury.  The  absence  of  a 
hrakeman  on  the  rear  car  of  a  freight  train  «lowly  backing  towards 
a  crossing  is  not  the  proximate  cause  of  an  injury  to  one  driving 
over  the  crossing  to  catch  a  ferry  boat  which  hait  given  its  leaving 
signal,  where  the  driver  had  observed  the  progress  of  the  freight 
train  for  two  blocks  back,  and  was  warned  by  the  crossing  flagman 
and  by  a  hrakeman  on  the  car  next  to  the  rear. 

3.  Railboads,  §  695* — when  declaration  does  not  aver  duty  to 
place  hrakeman  on  rear  of  hacking  train.  An  allegation  in  a  count 
in  a  declaration  in  an  action  for  personal  injuries  received  while 
attempting  to  drive  across  a  track  in  front  of  a  backing  freight 
train,  that  it  became  the  duty  of  defendant  railroad  company  if 
the  cars  and  engine  intended  to  pass  over  the  crossing,  "to  station 
some  person  on  ^one  of  such  cars,  or  on  the  ground  at  the  crossing,"' 
for  the  purpose  of  warning  all  persons  about  to  cross  the  track 
that  the  train  was  being  backed  towards  the  crossing  and  intended 
to  cross  over  the  crossing,  does  not  allege  any  duty  to  have  some 
person  stationed  on  the  rear  car. 

4.  Railboads,  |  713* — what  evidence  admissihle  under  count 
charging  general  negligence.  Proof  that  there  was  no*  hrakeman  on 
the  rear  car  of  a  freight  train  stowly  backing  towards  a  public 
crossing  is  competent  under  a  count  charging  general  negligence  in 
the  operation  of  the  train,  in  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  received  on  account  of  the 
negligence  of  the  railroad  company. 


•See  Ullnoifl  Note*  Digest,  VoU.  XI  to  XY,  sad  Ciim«l»tiT«  Qvartarly. 
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5.  Railboads,  f  647^ — when  failure  to  toam  not  proximate  cause 
of  injury.  The  failure  to  sound  warning  signals  upon  the  approach 
of  a  freight  train  slowly  backing  towards  a  public  crossing  is 
not  the  proximate  cause  of  an  injury  to  one  attempting  to  drive 
orer  the  crossing  in  front  of  the  approaching  train,  where  he  had 
known  for  two  blocks  back  that  the  train  was  approaching  the  cross- 
ing. 

6.  Railboads,  §  678* — when  contributory  negligence  to  cross  in 
front  of  approaching  train.  One  who  has  knowledge  of  the  approach 
of  a  freight  train  which  is  slowly  backing  towards  a  public  crossing, 
not  only  as  a  result  of  his  own  observation  but  also  because  of 
warnings  by  a  crossing  flagman  and  by  a  brakeman  on  the  next  to 
the  rear  car,  and  attempts  to  cross,  does  not  exercise  due  care,  and 
is  guilty  of  contributory  negligence. 


Henry  Kern  et  al..  Appellants,  y.  Pekin  Fnblie  Hospital 

et  aL,  Appellees. 

Charitixs,  f  10* — when  bequest  to  unorganized  corporation  vaM. 
A  valid  bequest  to  charity  for  the  founding  of  a  hospital,  may  be 
made  to  a  corporation  not  in  existence  at  the  time  of  the  execution 
of  the  will  or  the  death  of  the  testator. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Thex)Dobb  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Jesse  Black,  Jk.,  for  appellants. 

Geoboe  C.  Eider  and  Prbttyman,  Vbldb  &  Pebtty- 
MAN,  for  appellees. 

Mk.  Presiding  Justice  Eldbedoe  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  the  decree  of  the  Circuit 
Court  sustaining  a  demurrer  to  a  bill  to  construe  the 
will  of  George  Vetter,  deceased,  and  dismissing  the 
same  for  want  of  equity. 

•See  niluots  Note*  IHgeet,  Vols.  XI  to  XV,  and  Owmnlative  Quarterly, 
tople  and  teetlen  number. 
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The  testator,  George  V^tter,  died  "May  14, 1M3.  The 
following  clauses  of  Ms  will  are  the  only  ones  requir- 
ing consideration : 

''8th :  I  give,  devise  and  bequeafli  ito  Henry  Kern, 
Frederick  Kern,  Louis  Kern,  William  Kem,  -and 
Emma  K.  McLin,  children  of  my  deceased  sister  Cctth- 
erine  Kern,  the  sum  bf  one  hundred  (^00.00)  dollars 
each.  * ' 

' '  15th :  I  give,  devise  and  bequefath  to  i:he  trttstees 
of  a  public  hospital  in  Pekin,  Illinois,  Which  is  *to  be 
erected  and  maintained  in  Pekin,  Illinois,  the  sum  of 
four  thousand  ($4,000.00)  dollars,  conditioned  that  if 
there  is  no  hospital  erected  and  maintained  within  the 
City  of  Pekin  within  two  years  after  my  death,  that 
this  legacy  is  to  be  null  and  void,  and  in  that  case, 
my  executor  is  hereby  directed  to  pay  said  sum  of  four 
thousand  ($4,000.00)  dollars  to  the  heirs  of  my  de- 
ceased sister.  Catherine  Kem. 

''16th:  All  the  rest  and  residue  df  my  personal  es- 
tate of  which  I  die  seized  and  possessed  or  to  which 
I  ehall  be  entitled  at  my  decease,  I  give,  devise  and  be- 
queath to  be  equally  divided  bcitween  Eliza  M.  Vetter, 
my  wife,  the  Evangelicml  "Synod  ttf  Ncn^  Ameiioa  of 
St.  Louis,  Missouri,  and  the  trustees  of  a 'piiblic  hos- 
pital to  be  erected  in  Pekin,  Illinois,  that  is,  after 
pajdng  all  of  the  above  legacies  out  of  my  personal 
estate,  I  direct  that  my  executor  divide  the  ^unappor- 
tioned  part  into  three  equal  portions  or  parts  and  pay 
one  part  to  my  widow,  Eliza  M.  Vetter,  and  one  part  to 
the  Evangelical  Synod  of  North  America  of  St.  Xouis, 
Missouri,  and  the  third  and  last  part  to  the  trustees 
of  a  hospital  to  be  erected  in  Pekin,  Illinois.  This  be- 
quest is  made  with  the  provision  tWt  if  said  imspital 
as  is  mentioned  in  clause  15th  is  not  erected  or  in 
process  of  erection  within  twp  years  after  my  dAth, 
that  this  legacy  shall  be  null  and  void  and  then  in  that 
event  the  one-third  part  -hereby  devisod  ito  .said  trus- 
tees of  said  hospital  ie  to  be  paid  toimy  belov^  ^wife, 
Eliza  M.  Vetter.^' 

The  complainants  in  the  bill  ara  Xhe  abildr-en  of  the 
deceased  sister,  Catherine  Kern,  and  it  is  conceded  by 
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them  that  they  have  no  interest  whatever  in  the  16th 
clause  of  the  will. 

The  bill  avers  that  the  15th  clause  of  said  will  is 
void  because  at  the  time  of  the  execution  thereof  and 
at  the  time  of  the  death  of  the  testator  there  was  no 
public  hospital  in  Pekin.  The'  bill  further  avers  that 
after  the  death  of  the  testator  certain  citizens  of  Pekin 
caused  to  be  incorporated  under  the  laws  of  this  State 
the  Pekin  Public  Hospital,  the  charter  of  which  said 
corporation  was  issued  June  25,  1913,  and  that  the 
trustees  of  said  hospital  are  making  some  demands 
upon  the  executor  by  virtue  of  the  15th  and  16th 
clauses  of  said  will:  The-  prayer  of  the  bill  is  that 
the  court  decree  that  said  hospital  take  nothing  by 
virtue  of'ihe  15th  and  16th  clauses  and  that  the  sum 
of  $4,000  mentioned  in  the  15th  clause  be  decreed  to 
be  paid  to  complainants  as  the  heirs  of  Catherine  Kem. 
The  whole  contention  of  appellants  is  that  said  15th 
clause  is  void  for  uncertainty.  This  is  a  charitable  be- 
quest and  cornea  within  the  statute  of  43  Elizabeth  (J. 
&  A.  ^  11565)  which  is  in  force  in  this  State.  It  has 
been  held  repeatedly  that  a  valid  bequest  to  charity 
may  be  made  to^  a  corporation  not  in  existence  at  the 
time  of  the  execution  of  the.  will  or  the  death  of  the 
testa tor<,  foE  the  founding  of  a  new  college,  hospital, 
library  or  otiier  charitable  institution ;  and  it  is  not 
necessary  even  that  the  contemplated  corporation 
should  be  thereafter  created,  but  a  court  of  equity  will 
uphold,  protect  and  enforce,  the  gift  for  the  charitable 
use.  French  v.  Calkins,  252  111.  243;  and  cases  cited. 
The  abovje  rule  has  obtained  in  this  State  through  a 
long;  unbroken  line  of  decisions  and.  is  too  well  estab- 
lished to  require  further  discussion.  The  bill  avers 
.  Ihat  a  corporation  had.  been,  formed  within  the  two 
years  for^  the  purpose  of  erecting  a  public  hospital 
in  Pekin'  and  therefore  the  bill  itself  alleges  facts 
which-  make  it  clear  complainants  have  no  interest 
in  the  15th  clause.    The  procedure  of  attempting  to 
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defeat  a  bill  for  the  construction  of  a  will  by  demurring 
thereto  on  the  ground  that  the  construction  sought  by 
the  complainants  is  not  the  correct  one,  is  of  doubtful 
propriety.  We  doubt  whether  complainants  did  not 
have  a  right  to  have  appellees  file  an  answer  and  upon 
a  hearing  have  a  decree  entered  giving  a  construction 
to  this  clause  of  the  will  defining  the  rights  of  the  par- 
ties thereunder,  even  though  such  construction  might 
be  adverse  to  that  sought  by  them.  It  would  certainly 
be  of  interest  to  the  defendants,  including  the  execu- 
tors and  the  trustees  of  the  hospital,  to  have  such  a 
decree  entered.  However,  as  none  of  the  parties  have 
made  any  objection  to  the  procedure  adopted,  the  de- 
cree will  be  affirmed. 

Affirmed. 


Supreme  Council  of  Western  Catholic  Union,  Appellee, 
Y.  Ozra  Saule  et  al.    Frank  P.  Drennan,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon.  Albebt 
Akers,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  April  16,  1915.  Rehearing  denied  May 
26,  1915.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Statement  of  the  Case. 

Bill  by  the  Supreme  Council  of  Western  Catholic 
Union  against  Ozra  Saule  and  others  to  foreclose  a 
mortgage  given  to  secure  a  note,  upon  which  there  was 
an  existing  indebtedness.  Upon  a  decree  foreclosing 
the  mortgage  and  leaving  questions  of  d^ciency  judg- 
ments against  certain  persons  claimed  by  one  of  the 
defendants  in  his  cross-bill  for  further  determination^ 
such  defendant  appeals. 
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Frank  P.  Drennan  answered  the  bill  and  filed  a 
cross-bill  averring  ownership  of  a  mortgage  covering 
said  premises  to  secure  a  note  for  the  principal  sum 
of  $1,500  payable  to  his  order,  and  asking  for  defi- 
ciency judgments  against  the  maker  of  the  mortgage 
and  subsequent  owners  of  the  property  who  had  as- 
sumed the  judgment  thereof,  if  the  mortgaged  prem- 
ises should  not  sell  for  enough  to  pay  the  whole  of  the 
mortgage  indebtedness. 

F.  P.  Drennan,  pro  se;  W.  H.  Nelms,  of  counsel. 

Matthew  F.  Carrott,  for  appellee. 

Mr.  PREsroiNG  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  MoBTOAOES,  S  487* — when  decree  may  he  entered  on  original 
mi  vHthout  disposing  of  cross-bill.  A  decree  upon  an  original  bill 
to  foreclose  a  mortgage  which  is  a  prior  lien  to  that  of  a  party 
filing  a  cross-bill,  and  asking  for  a  deficiency  judgment  against  the 
maker  and  successive  owners  who  assumed  the  mortgage,  may  be 
entered  without  first  having  a  hearing  on  the  cross-bill  and  having 
settled  all  Issues  raised  thereunder,  where  the  issues  in  no  way 
affect  the  interests  of  the  holder  of  the  prior  mortgage. 

2.  Mortgages,  $  632* — when  deficiency  decree  may  be  entered,  A 
deficiency  decree  upon  a  bill  to  foreclose  a  mortgage  need  not  be 
provided  for  in  the  original  decree. 

3.  Mortgages,  §  656* — when  omission  of  party  harmless  error. 
The  omission  in  an  original  bill  to  foreclose  a  mortgage  of  the 
name  of  a  necessary  party  who  executed  the  note  and  mortgage  is 
not  prejudicial  where  the  evidence  shows  that  the  party  died  several 
years  before  the  bill  was  filed  and  at  the  time  of  her  death  had 
no  interest  in  the  premises  except  an  inchoate  right  of  dower. 

4.  Mortgages,  $  665* — when  attorney's  fee  not  excessive.  Where 
the  amount  of  an  attorney's  fee  in  an  action  to  foreclose  a  mortgage 
was  fixed  at  1 238  by  the  trial  court  upon  the  evidence  taken  in  sup- 
port thereof,  it  will  not  be  held  upon  appeal  to  be  excessive  where 
the  facts  and  circumstances  shown  by  the  record  appear  to  warrant 
the  charge. 


•See  Illinois  Notes  Diffesi,  Vols.  XI  to  XV,  and  OnmnlatiTO  Qnarteriy, 
topic  and  toctlon  number. 
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Foreytfae  y.  Klllam,  193  111.  App.  634. 


Samuel  G.  Forsythe,  Appellee,  t.  Semnel  A.  Killam, 

Appellants 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Macoupin  county.;  the  Hon. 
Robert  B.  Shirley,  Judge,  presiding.  Heard.  In  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  April  16;  1915. 

Statement  of  the  Case. 

Action  on  the  case  by  Samuel  C.  Forsythe,  against 
Samuel  B.  Killam,  to  recover  damages  for  injury  to 
his  person  and  buggy  resulting  from  a  collision  be- 
tween his  buggy  and  an  automobile  driv-en  by  defend- 
ant. From  a  judgment  for  plaintiff  for  eight  hundred 
dollars,  defendant  appeals. 

A.  H.  BsLL  and  Peebles  &  Pebbles^  for  appellant. 

Edwabd  C.  Knotts  and  Binaeeb  &  Bikakeb,  for 

appellee. 

Mb.  Phesidino  Justice  Eldbedge  delivered  the  opin^ 
ion  of  the  court. 

Abstract  of  the  Decision. 

Automobiles  and  oarages,  §  2*' — when  negligence  a  ^teMtian  for 
jury.  Where  there  is  a  direct  conflict  in  the  evidence  as  to  the 
actions  of  the  driver  of*  an  automobile  and  the  driver  of  a  team 
upon  approaching  each  other,  the  questions  of  the  negligence  of-  tin 
driver  of  the  automobile  and  the  contributory*  negligence  of-  tlia 
driver  of  the  team  are  for  Uie  Jury  to  determine. 

*B«e  lUlnols  Notes  Digest,  VoU.  XJ  to  XV,  and  CamnUUlTo  Qoartoriy.  him* 
topic  and  section  number. 
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Frank  tAdams^  Appellee,  y.  James  Hogan,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
jAiixs  A.  Cbeiqhton,  Judge,  presiding.  Heard  in  this  court  at  the 
Octo^r  term,  1914.    Affirmed.     Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  in  trespass  for  an  assault  and  battery  by- 
Frank  Adams  against  James  Hogan,  which  resulted 
in  the  fracturing  of  both  of  the  Jaws  of  the  latter. 
From  a  judgment  for  plaintiff  for  $1,000,  defendant 
appeals. 

A.  M.  Fitzgerald,  for  appellant;  Gillespie  &  Fitz- 
GBRALD,  of  eounsel. 

John  G.  Fbibdmbyer  and  Sampson  &  Putting;  for 
appellee. 

Mb.  PsBsmiNG  Justice  Eldbbdge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Assault  and  battebt,  §  23* — when  verdict  not  disturbed.  The 
Appellate  Court  will  not  reverse  a  yerdlct  In  an  action  in  tres- 
pass for  an  assault  and  battery  as  against  the  weight  of  evi- 
dence, where  the  testimony  of  the  witnesses  of  the  opposing 
parties  is  in  direct  conflict  and  the  verdict  of  the  Jury  was  ap- 
proved by  the  trial  court,  and  there  is  sufficient  evidence  to  sustain 
the  Judgment. 


*0M  IlUnols  Notes  Dlgwt,  Vols.  XI  to  XV,  sad  CnmolatiTe  Quarterly,  nuiie 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, y.  James  H.  Belt,  PlaintilT  in  Error. 

Banks  and  banking,  §  64* — acceptance  of  deposit  lohen  insolvent. 
A  member  of  a  banking  firm  who  makes  false  representations 
as  to  the  bank's  financial  condition  by  continuing  in  business 
and  holding  out  an  invitation  to  the  public  to  do  business  with  the 
bank  when  it  is  in  fact  insolvent,  lo  his  own  personal  knowledge, 
and  receives  money  for  deposit  through  one  of  his  employees,  giving 
a  time  certificate  of  deposit,  and  the  money  is  lost,  is  guilty  of 
embezzlement  under  the  Criminal  Ck)de,  Act  of  1903  (J.  ft  A.  ^  3617). 

Error  to  the  Circuit  Court  of  Macoupin  county;  the  Hon.  Robebt 
B.  SniRLET,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.     Opinion  filed  April  16,  1915. 

John  G.  Feiedmeyeb  and  Peebles  &  Peebles,  for 
plaintiff  in  error. 

James  H.  Mubphy,  for  defendant  in  error;  Edward 
C.  Knotts  and  Rinaker  &  Binakeb,  of  counsel. 

Mb.  Pbesiding  Justice  Eldbedge  delivered  the  opin- 
ion of  the  court. 

Plaintiff  in  error  was  convicted  of  the  crime  of  em- 
bezzlement upon  an  indictment  consisting  of  eight 
counts  returned  at  the  September  term,  1913,  of  the 
Circuit  Court  of  Macoupin  county,  and  was  sentenced  to 
pay  a  fine  of  $300  and  to  imprisonment  in  the  penitenti- 
ary for  two  years.  The  counts  are  substantially  the 
same  and  aver,  in  substance,  that  James  H.  Belt  on  the 
thirteenth  day  of  September,  1913,  in  the  county  of 
Macoupin,  then  and  there  doing  a  banking  business 
under  the  firm  name  and  style  of  Belt  Brothers  & 
Company,  corruptly,  wilfully,  fraudulently  and  felon- 
iously did  then  and  there  receive  from  Theodore 
Keuthe  as  a  deposit  a  certain  sum  of  money,  the  said 
deposit  being  received  by  the  said  James  H.  Belt,  doing 
a  banking  business  as  aforesaid,  through  one  Budd, 
assistant  cashier  of  said  Belt  doing  a  banking  business 

*See  niinols  Notes  Digest,  Vols.  XI  (o  XV,  and  OvmnlatlTe  Qnarterir,  mm* 
topic  and  section  nmnber. 
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as  aforesaid,  the  said  Budd  being  then  and  there  au- 
thorized and  empowered  by  said  Belt  doing  said  bank- 
ing business  to  receive  said  deposit;  that  when  said 
deposit  was  so  received  said  Belt  was  insolvent  and 
that  he  knew  that  he  was  insolvent  and  that  said  money 
so  deposited  by  Keuthe  was  then  and  there  lost  to 
said  Keuthe. 

The  indictment  is  based  upon  that  section  of  the 
Criminal  Code  which  as  amended  in  1903  is  as  follows 
(J.  &  A.  IT  3617) : 

''That  if  any  banker  or  broker,  or  person  or  per- 
sons, doing  a  banking  business,  or  any  officer  of  any 
banking  company,  or  incorporated  bank  doing  business 
in  this  State,  shall  receive  from  any  person  or  persons, 
firm,  company  or  corporation,  or  from  any  agent  there- 
of, not  indebted  to  said  banker,  broker,  banking  com- 
pany, or  incorporated  bank,  any  money,  check,  draft, 
bill  of  exchange,  stocks,  bonds,  or  other  valuable 
thing  which  is  transferable  by  delivery,  when  at  the 
time  of  receiving  such  deposit  said  banker,  broker, 
banking  company  or  incorporated  bank  is  in  his  or  its 
knowledge  insolvent,  whereby  the  deposit  so  made  shall 
be  lost  to  the  depositor,  said  banker,  broker  or  officer, 
so  receiving  such  deposit,  shall  be  deemed  guilty  of 
embezzlement,  and  upon  conviction  thereof,  shall  be 
fined  in  a  sum  double  the  amount  of  the  sum  so  em- 
bezzled and  fraudulently  taken,  and  in  addition  there- 
to, may  be  imprisoned  in  the  State  penitentiary,  not 
less  than  one  nor  more  than  three  years." 

On  the  morning  of  the  day  named  in  the  indictment, 
Theodore  Keuthe  deposited  in  the  bank  of  plaintiff  in 
error  $150  in  money  and  received  from  the  assistant 
cashier  thereof  the  following  certificate  of  deposit: 

**Belt  Brothers  &  Company,  Bankers, 

No.  11491. 

Bunker  Hill,  III.,  June  13,  1913. 

Not  Theodore  Keuthe  has  deposited  in  this 

sub-  bank    One    Hundred    and    Fifty-two    and 

ject  twenty-five  hundredths  Dollars    ($152.25), 
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to  payable  to  the  order  of  himself,  'due  and 

check.         payable  six  months  after  date'  in  current 

funds  on  the  return  of  this  certificate  prop- 
erly endorsed. 

William  N.  Budd, 
Assistant  Cashier.'* 

On  June  15, 1913,  plaintiff  in  error  delivered  the  key 
to  his  baijk  to  a  committee  of  its  depositors,  and  on 
June  20,  1913,  united  with  them  in  asking  for  the  ap- 
pointment of  a  receiver  by  a  bill  filed  in  the  Circuit 
Court  of  Macoupin  county.  On  his  voluntary  petition 
in  the  United  States  District  Court  he  was  adjudgedi 
a  bankrupt.  There  is  no  contention  but  that  on  June 
.  13, 1913,  plaintiff  in  error  was  hopelessly  insolvent  and 
that  he  knew  that  he  was  insolvent  at  that  time.  The 
principal  and  substantially  the  only  error  presented 
to  this  court  for  review  is  that  the  court  erred  in 
refusing  to  hold  as  a  matter  of  law  that  the  transaction 
with  Keuthe  was  a  loan  and  not  a  deposit ;  that  as  the 
Supreme  Court  has  considered  that  time  certificates 
of  deposit  are  in  legal  effect  promissory  notes  (Bank 
of  Peru  V.  Pamsworth,  18  III.  563),  the  relation  of 
borrower  and  lender  between  the  plaintiff  in  error  and 
Keuthe  was  created,  and  that  under  the  authority  of 
Kribs  V.  People,  82  111.  425,  and  Bauguth  v.  People, 
186  111.  93,  the  failure  of  plaintiff  in  error  to  properly 
account  for  the  money  received  from  Keuthe,  who 
had  relied  upon  the  honesty  of  the  former  to  return 
the  same  with  stipulated  interest,  does  not  subject  him 
to  criminal  prosecution  for  embezzlement.  Several 
instructions  based  upon  this  theory  were  offered  by 
appellant  and  refused. 

There  is  no  analogy  between  the  facts  in  the  Kribs 
and  Bauguth  cases,  supra,  and  those  in  this  case.  In 
neither  of  the  former  cases  were  the  defendants  bank- 
ers doing  a  banking  business,  nor  were  the  transactions 
therein  involved  connected  with  such  business,  and  the 
Act  of  1903  above  mentioned  was  not  then  in  existence. 
It  is  a  matter  of  common  knowledge  that  the  custom 
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of  receiving  time  deposits  is  a  common  practice  in 
the  banking  business.  Such  deposits  are  seldom  made 
with  any  one  but  a  banker.  The  fact  that  plaintiff  in 
error  was  a  banker  and  doing  a  banking  business  un- 
questionably influenced  Keuthe  in  making  the  deposit. 
Plaintiff  in  error  received  such  deposits  on  the  very 
ground  that  he  was  a  banker  doing  a  banking  business. 
The  Supreme  Court  of  Wisconsin  in  the  case  of  Baker 
V.  State  J  54  Wis.  368,  in  discussing  a  somewhat  similar 
statute  of  that  State,  said: 

*  *  The  manifest  object  of  the  statute  in  question  was 
to  suppress  the  business  of  banking  or  brokerage  by 
any  insolverit  person,  company  or  corporation.  It 
therefore  inflicts  punishment  upon  persons  so  engaged, 
knowing  the  fact.  A  banker  is  one  who  traffics  in 
money,  receives  and  remits  money,  negotiates  bills  of 
exchange,  receives  money  in  trust,  to  be  drawn  again, 
or  its  equivalent,  as  the  owner  has  occasion  to  use  it. 
Banking  is  the  business  or  employment  of  the  banker, 
or  the  business  of  thevbank.  ♦  •  •  The  very  nature 
of  the  business  prevents  it  from  being  conducted  by  a 
person  isolated  from  all  communication  with  others. 
The  business,  therefore,  not  only  affects  the  banker 
or  broker,  but  every  person  who  deals  with  him  as 
such.  The  business  is  not  confined  to  the  property  of 
the  banker  or  broker,  but  involves  all  property  passing 
through  his  hands  or  entrusted  to  his  keeping.  A  bank 
implies  capital,  and  capital  invites  confidence.  A  man 
holding  himself  out  as  a  banker  or  broker  thereby 
gives  public  proclamation  that  he  has  money,  and  prop- 
erty readily  convertible  into  money,  in  his  possession 
and  subject  to  his  control,  and  for  that  reason  he  may 
be  safely  trusted.  It  requires  no  argument  to  show 
that  such  assurance  is  most  inviting  and  influential 
with  the  mass  of  the  people,  especially  with  those  un- 
acquainted with  the  history  and  character  of  the  man. 
With  them  the  banker  or  broker  is  entrusted  with 
money  .merely  because  he  is  a  banker  or  broker,  and 
hence  supposed  to  have  surplus  capital  as  a  standing 
guaranty  of  his  agreements  and  his  integrity.  For  an 
insolvent  banker,  company  or  corporation  to  continue 
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the  business  of  banking  is  to  hold  out  assurances  of 
responsibility  and  surplus  capital  where  neither  exists. 
To  do  so  knowingly  is  to  secure  the  confidence,  and 
hence  obtain  the  money,  of  the  ignorant  and  unwary 
by  an  implied  deception.  It  is  the  old  story  of  securing 
the  victim  by  a  display  of  false  colors.  To  suppress 
this  mischief,  to  save  the  public  from  being  induced 
to  deposit  money  with  such  insolvent  by  the  implied 
assurance  of  responsibility  and  wealth  essential  to  the 
business,  when  they  do  not  in  fact  exist,  was  the  evi- 
dent purpose  of  the  statute.  *  •  •  The  imprison- 
ment here  is  not  for  any  debt,  much  less  for  a  debt 
arising  out  of  or  founded  on  any  contract,  but  upon  a 
charge  of  an  act  made  a  misdemeanor  by  the  statute, 
to  wit,  the  receiving  of  money  on  deposit  as  a  banker 
by  one  knowing  himself  or  such  bank  to  be  insolvent. '  * 

The  statute  of  this  State  does  not  differentiate  or 
make  any  distinction  between  the  character  of  deposits 
made  with  the  bank,  but  is  most  comprehensive  in  its 
terms  and  includes,  *^any  money,  check,  draft,  bill  of 
exchange,  stocks,  bonds,  or  other  valuable  thing  which 
is  transferable  by  delivery."  Just  as  great  an  injury 
would  be  inflicted  upon  the  public  by  permitting  insol- 
vent bankers  to  receive  time  deposits  as  by  permitting 
them  to  receive  deposits  of  any  other  character.  It 
is  the  false  representations  of  the  financial  responsibil- 
ity of  the  banker,  and  the  inducements  and  invitation 
held  out  and  extended  to  the  public  to  make  deposits 
with  him  by  reason  thereof,  that  constitutes  the  offense. 

Twenty-eight  instructions  were  given  on  behalf  of 
plaintiff  in  error  and  there  was  no  other  material  prop- 
osition of  law  contained  in  any  of  the  refused  instruc- 
tions which  was  not  covered  by  those  given. 

There  is  some  contention  that  the  court  made  errors 
in  the  admission  of  evidence,  but  as  they  have  not  been 
pointed  out,  we  have  no  means  of  knowing  what  errors 
in  this  record  are  complained  of  without  searching 
the  record  and  determining  that  question  for  ourselves. 
This  we  cannot  do,  and  we  have  a  right  to  assmne  that 
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if  they  were  of  a  serious  character  they  would  have 
been  presented  to  us  in  the  proper  way  for  our  consid- 
eration. 
The  judgment  will  be  affirmed. 

Affirmed. 


Lewis  Boss  Miller  et  al.,  Trustees,  et  aL,  Appellees,  y. 

J.  Marcus  Miller,  Appellant. 

1.  Wills,  §  61* — when  not  uncertain*  Will  construed  as  certain, 
definite,  capable  of  being  enforced  and  valid,  and  not  as  uncertain 
and  inyalid  because  of  the  fact  that  all  of  the  interest  of  the 
children  of  a  designated  son  might  be  consumed  by  the  son  as  a 
result  of  payments  made  to  him  for  his  support  during  his  incapac- 
ity or  sickness  as  provided  for  in  the  will. 

2.  Wills,  §  434* — costs  in  actions  to  construe.  Costs  occasioned 
in  construing  a  part  of  a  will  should  be  taxed  against  the  undivided 
portion  of  a  trust  fund  in  which  one  beneficiary  is  interested,  where 
the  other  beneficiaries  have  no  interest  in  the  construction  of  the 
particular  provisions  involved. 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the  Hon. 
Harbt  M.  Waggoner,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Elting  &  Hainline,  for  appellant. 

Flack  &  Lawyer,  Vose  &  Cbeel,  Charles  H.  Burton 
and  T.  J.  Sparks,  for  appellees. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  the  decree  of  the  Circuit 
Court  construing  the  bill  of  John  W.  Miller,  who  died 
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October'6, 1908.  The  testator  left  surviving  him,  Dilcgr 
C.  Miller,  his  widow,. Lewis  Betes  Sliller,  William  Price 
Miller,  Mary  E.  Greenup,  Jenarie  M.  Cassidy  and  J. 
Marcus  Miller,  his  children.  Ward  Miller,  Louisa  Nor- 
ris,  Walterr  Miller,  Vance  Miller,  Grace  Miller  Bauer, 
Orville  Miller,  James  Marcus  Miller,  Jr.,  and  Nellie 
Miller  are  the  children  of  appellant,  J.  Marcus  Miller. 
The  bill  was  filed  by  the  executors  and  trustees  named 
under  the  will  to  construe  the  fourth  and  sixth  clauses 
thereof. 

The  fourth  and  sixth  clauses  of  the  will  are  as  fol- 
lows: 

''Fourth:  I  have  already  given *tD  my  son,  Lewis 
Boss  Miller,  the  sum  of  $500*00.;  to  Mary  E.  Greennp, 
$700.00:  to  Jenarie  M.  Cassidy,  $700.00;  to  William 
Price  Miller,  $500.00,  and  to  J.  Marcus  Miller,  $1^015.97, 
which  said  amomits  were  given  to  them  as  advance- 
ments, and  which  said  flmounts  shall  be  charged  against 
them  so  that  the  said  children  may  be  equal  before  any 
division  is  made  of  any  personal  property,  or  the  pro- 
ceeds of  any  real  estate,  and  I  direct  that  ray  executors, 
as  soon  after  my  decease  as  practicable,  pay  to  said 
children  a  sufficient  sum  to  make  them  equal,  and  that 
the  balance  of  my  estate  be  divided  equally  among  my 
said  five  children,  William  Price  Miller,  Lewis  Boss 
Miller,  James  Marcus  Miller,  Mary  Ellen  Greenup  and 
Jenarie  M.  Cassidy,  the  undivided  one-fifth  interest 
in  and  to  the  proceeds  of  my  estate  which  remains 
after  deducting  the  debts,  funeral  expenses,  widow's 
bequest  and  the  equalization,  above  mentioned,  to  be 
paid  to  them,  as  hereinafter  provided,  except  that  por- 
tion devised  to  my  said  son,  J.  Marcus  Miller,  which 
said  one-fifth  interest,  so  devised  and  bequeathed  to 
ray  said  son,  J.  Marcus  Miller,  shall  be  held  by  my 
executors,  hereinafter  named,  during  the  'lifetime  of 
the  said  J.  Marcus  Miller,  but  in  case  'he  should  %e- 
corae  unable  to  support  himself,  then  the  said  execu- 
tors shall  use  such  portion  of  his  interest  in  said  estate 
as  shall  be  necessary  for  bis  support  during -said  in- 
capacity or  sickness,  and  at  his  death,  said  executors 
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shair  divide  tH©  remainder  of  the  portion,  so  belong- 
ing to  my  said  son,  J.  Marcus  Miller,  equally  among 
his  children,  bb  tlwy  become  of  lawful  age.'^ 

"Sixth;  r  give,  devise  and  bequeath  to  Dilcy  C.  Mil-  ^ 
ler,  William  Price  Miller,,  Lewis  Boss  Miller  and  A1-* 
bert  Greenup,  my  executors,  hereinafter  named  and 
appointed,,  aU.  my  real,  and  personal  property  and  es- 
tate o£  whatsoever  kind  and  nature,  in  trust  for  the 
execution  of  this  will.  I  give  tb  them,  or  the  survivor 
of  them,,  full  power  and  authority  to  dispose  of  same, 
at  public  or  private  sale,  at  such  time  and  place  and 
upon  such  iterms  and  in  such  manner  as  to  them  shall 
seem  proper.  And  I  will  and  ordain  that  my  said  exec- 
utors^ hereinafter  named,  shall  allow  and  permit  my 
said  son,  William  Price  Miller,  to  have  the  use  of  the 
farm  that  he  is  now  farming  as  long  as  his  mother  lives, 
if  he  desires  to^  stay,  on  the  same  terms  that  he  now 
rents  the  same,  to-wit :  one-half  of  everything  raised 
on  the  farm  and  one-half  interest  in  the  stock  and 
farming  implements  on  the  farm,  my  said  executors  to 
pay  the  taxes  on  the  land,  and  the  said  executors  to 
pay  one-half  of  the  personal  taxes,  and  my  said  son  the 
remaining  one-half,  and  at  the  death. of  my  said  wife 
that  said  executors  at  once  sell  all  of  said  property, 
either  at  public  or  private  sale,  as  to  them  shall  seem 
best  for  said  estate,  and  I  do  hereby  give  full  power 
and  authority  to  my  said  executors,  or  the  survivors, 
to  grant,  bai^in,  sell  and  convey,  all  of  said  land 
above  described,  and  that  from  the  proceeds  thereof 
said  executors  shall  pay  to  my  said  children,  to  each, 
the  undivided  one-fifth  part  thereof,  at  the  time  of  said 
sale,  to  hold  in. fee  simple  forever^  except  the  interest 
of  the  said  J.  Marcus  Miller,  which  shall  be  held  as 
above  provided" " 

J.  Marcus  Miller  filed  a  third  amended  cross-bill 
praying  that  the  fourth  clause  be  construed  tb  give 
him  an  undivided  one-fifth  interest  of  said  estate  ab- 
solutely on  the  ground  that  the  trust  attempted  to 
be  asserted  is  uncertain,  indefinite,  incapable  of  being 
enforced,  and  void;  that  the  intention  of  the  testator 
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is  that  the  body  of  the  trust,  attempted  to  be  created 
for  the  benefit  of  his  children,  may  be  used  by  him 
in  his  lifetime  and  that  bv  reason  thereof  it  is  uncer- 
'  tain  that  there  will  be  any  remainder  of  said  trust  fund 
at  his  deatli,  for  which  reason  the  attempted  trust 
is  incapable  of  being  enforced. 

The  decree  finds  that  the  fourth  clause  is  clear  and 
unambiguous,  and  creates  a  trust  whereby  the  one- 
fifth  part  of  said  estate  shall  be  held  in  trust  by  the 
executors  of  the  will  as  trustees  during  the  life  of  J. 
Marcus  Miller,  unless  he  shall  become  unable  to  sup- 
port himself,  in  which  event  the  said  executors  shall 
use  such  portions  of  said  trust  as  shall  be  necessary 
for  his  support  during  such  incapacity  or  sickness  only, 
and  at  his  death  the  remainder  of  said  trust  fund  shall 
be  divided  equally  among  his  children ;  that  no  part 
of  said  one-fifth  interest  so  held  in  trust  shall  be  paid 
to  said  J.  Marcus  Miller  in  fee,  but  only  such  amounts 
shall  be  paid  to  him  during  his  incapacity  and  sickness 
as  shall  be  necessary  for  his  support  during  such  time, 
and  that  he  is  not  entitled  to  the  income  of  said  trust 
fund  during  his  lifetime. 

Appellant  relies  upon  the  cases  of  Mills  v.  Newberry, 
112  111.  123,  and  Wilce  v.  Van  Anden,  248  111.  358,  to 
sustain  his  position.  While  it  is  true  that  the  language 
used  in  those  cases  might  imply  that  such  a  distribu- 
tion of  property,  on  account  of  the  uncertainty  as  to 
whether  there  would  be  any  part  of  the  trust  fund  re- 
maining at  the  time  of  the  death  of  the  legatee,  is  void, 
yet  in  the  later  case  of  Burke  v.  Burke,  259  111.  262, 
both  these  cases  were  very  thoroughly  analyzed  and 
it  was  held: 

*  ^  The  proposition  upon  which  Mills  v.  Newberry  was 
decided  (and  the  same  applies  to  Wilce  v.  Van  Anden) , 
was,  not  that  the  possible  exhaustion  of  the  fund  by  its 
application  to  prior  demands  upon  it  before  its  appli- 
cation to  the  purposes  of  the  trust  renders  the  subject- 
matter  of  the  trust  uncertain,  but  that  there  is  no  fund 
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which  can  be  the  subject-matter  of  a  tnist  where  its 
application  to  the  purposes  of  the  trust  depends  upon 
the  absolute  and  unconditional  discretion  of  the  person 
in  control  of  the  fund.  In  such  case  there  is  nothing 
which  a  court  of  equity  can  lay  hold  of, — nothing  bind- 
ing on  the  conscience.  The  chancellor  cannot  direct 
what  disposition  one  shall  make  of  property  which  is 
given  to  him  to  dispose  of  as  he  chooses.  This  was  the 
character  of  both  the  cases  cited  and  of  the  authorities 
on  which  the  opinions  in  those  cases  rely.  Wherever 
a  clear  discretion  or  choice  to  act  or  not  to  act  is  given ; 
wherever  the  prior  dispositions  of  the  property  import 
absolute  and  uncontrollable  ownership ;  wherever  the 
trustees  have  an  option  to  withdraw  the  funds  from 
the  purposes  of  the  trust  and  apply  them  in  their  own 
discretion,  the  court  cannot  execute  such  a  trust.  This 
was  the  character  of  both  the  cases  cited.  The  rule  laid 
down  in  them  goes  to  this  extent  and  no  farther  and  is 
amply  sustained  by  the  numerous  authorities  cited. '^ 

The  present  case  is  unlike  either  the  case  of  Mills 
V.  Newberry  or  Wilce  v.  Anden,  supra,  because  the 
prior  disposition  of  the  property  does  not  import  an 
absolute  and  uncontrollable  ownership,  nor  have  the 
trustees  an  option  to  withdraw  the  funds  from  the  pur- 
poses of  the  trust  and  apply  them  in  their  discretion. 
Every  purpose  under  the  trust  created  is  certain  and 
unambiguous. 

In  the  Burke  case,  supra,  the  fifth  and  sixth  pro- 
visions of  the  will  there  under  consideration,  devised 
and  bequeathed  unto  the  wife  of  the  testator  the  lands 
and  income  from  all  the  real  estate  so  long  as  she  might 
live,  she  to  have  the  right  to  occupy  or  lease  the  same, 
but  in  case  at  any  time  she  should  deem  it  necessary 
to  sell  the  same  or  any  part  thereof,  in  order  to  supply 
herself  with  the  comforts  and  necessities  of  life,  she 
was  given  full  power  so  to  do  and  convey  the  same 
as  her  own,  and  provided  that  upon  her  death  the  real 
estate  remaining  be  sold  and  $500  of  the  proceeds  be 
given  to  St.  Mary's  Catholic  parish  of  Sterling  to  be 
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used  for  the  perpetual  care  of  a  burial  lot,  and  the 
balance  to  be  given  to  said  parish  for  the  erection  or 
support  of  a  school  to  be  erected  or  maintained  in  said 
city.  The  contention  was  made  in  that  case,  as  in  this, 
that  the  devise  to  the  parish  for  the  erection  and  sup- 
port of  a  school  depended  upon  such  an  uncertain 
event  as  to  whether  there  would  be  any  property  re- 
maining upon  the  death  of  the  widow,  that  it  was 
void  for  that  reason.  The  court  held  in  passing  upon 
this  question: 

'*  There  is  no  uncertainty  about  the  subject-matter 
of  the  trust.  It  is  all  the  real  estate  of  the  testator 
after  the  termination  of  the  life  estate  of  Margaret 
Burke,  his  widow.  The  whole  estate  may  be  defeated 
by  the  exercise  of  the  power  of  Mrs.  Burke  in  accord- 
ance with  its  conditions,  but  the  estate  is  a  vested  es- 
tate in  remainder,  and  a  court  of  equity  can  and  will 
protect  the  estate,  if  necessary,  and  enforce  the  trust." 

In  that  case,  also,  the  remaining  real  estate  was  di- 
rected to  be  sold  and  the  proceeds  thereof  given  to 
the  parish,  and  it  was  held  that  it  was  a  gift  of  per- 
sonal property.  We  can  see  no  distinction  between  the 
facts  controlling  the  principle  of  law  announced  in  the 
Burke  case  and  the  facts  in  this  case.  In  this  case 
there  is  an  ultimate  possibility  that  the  trust  fund  may 
become  exhausted  and  that  the  children  of  appellant 
may  thereby  take  nothing  under  the  will,  but  their  in- 
terest in  the  trust  fund  is  vested,  subject  to  be  defeated 
only  by  the  contingency  that  it  be  exhausted  in  the 
suj)port  of  appellant  through  his  incapacity  or  illness, 
and  is  a  trust  which  the  court  will  protect. 

There  is  no  direction  in  the  will  to  the  trustees  to 
pay  the  income  of  the  trust  fund  to  appellant.  The 
will  does  not  even  provide  that  this  trust  fund  shall 
be  invested  or  that  any  income  shall  be  accumulated. 
The  intention  of  the  testator  as  expressed  by  the  will 
in  our  opinion  is  clear  and  unambiguous  and  the  de- 
cree is  correct  in  its  construction  thereof. 
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The  only  other  error  presented  is  that  the  decree 
provides  that  the  costs  occasioned  in  construing  the 
will  be  taxed  against  that  undivided  one-fifth  portion 
of  the  estate  representing  the  trust  fund  in  question, 
whereas  it  is  claimed  they  should  have  been  taxed 
against  the  whole  estate.  The  case  of  Arnold  v.  Alden, 
173  111.  229,  is  cited  as  sustaining  this  contention.  In 
our  opinion  it  does  not  so  hold.  In  that  case  the  fourth 
clause  of  the  will  created  a  trust  for  certain  purposes 
and  a  bill  was  filed  for  a  construction  thereof.  By 
the  terms  of  the  decree,  the  fee  of  the  guardian  ad 
litem  was  charged  against  the  fund  belonging  to  some 
of  the  minor  legatees,  and  the  court  directed  that  all 
the  costs,  including  the  fee  of  the  guardian  ad  litem, 
be  paid  out  of  the  trust  fund  of  the  estate.  We  see 
no  equitable  reason  why  the  other  beneficiaries  under 
this  will,  who  have  no  interest  in  the  construction  of 
the  particular  part  of  the  will  here  involved,  should 
be  made  to  bear  a  portion  of  the  expense  thereof.  The 
decree  is  affirmed. 

Affirmed. 


U.  G.  Fowler,  Appellant,  v.  W.  A.  Laehenmyer  and 
Bertha  A.  Laehenmyer,  Appellees. 

1.  Witnesses,  S  227* — wJiat  cross-examination  proper.  It  is 
proper  cross-examination  in  an  action  upon  a  promissory  note  the 
declaration  consisting  of  a  narr  and  cognovit  and  common  counts 
and  in  which  the  pleas  of  general  issue,  non  est  factum  and  failure 
of  consideration  are  filed,  for  the  defendant's  attorney  to  ask  the 
defendant — after  he  has  been  called  by  the  plaintiff  to  testify  as 
to  the  signature  and  delivery  of  the  note — as  to  what  signatures  of 
other  persons  were  on  the  note  when  he  delivered  it  and  whether 
other  signatures  were  placed  thereon  after  delivery,  without  his 
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consent  and  knowledge,  especially  where  such  facts,  If  clearly 
proven,  would  defeat  a  recovery  on  the  note,  except  under  the 
common  counts. 

2.  Alteaation  of  instkuments,  §  4* — when  adding  of  signcUures 
bars  recovery.  When  a  note  is  altered  after  the  delivery  to  the 
payee  hy  the  addition  of  two  signatures  without  the  knowledge 
and  consent  of  the  original  maker,  there  can  be  no  recovery  against 
the  original  maker  on  a  declaration  consisting  of  a  narr  and  cogno- 
vit, the  defendant  interposing  pleas  of  the  general  issue,  non  est 
factum  and  failure  of  consideration^ 

3.  AssuMFSiT,  ACTION  OF,  fi  37* — When  recovery  of  consideration 
of  altered  note  may  he  had  on  common  counts.  A  recovery  of  the 
original  consideration  under  the  common  counts  consolidated  with 
bill  of  particulars  attached  may  be  had  against  the  original  maker 
where  a  promissory  note  which  has  been  materially  altered  after 
delivery  by  the  addition  of  two  signatures  without  the  knowledge 
and  consent  of  the  original  maker,  the  common  counts  with  bill 
of  particulars  attached  having  been  filed  after  judgment  agEinst 
all  the  defendants,  the  suit  originally  being  against  all  defendants 
Jointly,  -and  the  Judgment  having  been  vacated  as  against  such 
maker. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the  Hon. 
Solon  Philbbick,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Walter  B.  Biley  and  Beabick  &  Meees,  for  appel- 
lant. 

Acton  &  Acton  and  Gbben  &  Palmeb^  for  appellees  j 
Oris  Barth,  of  counsel. 

Mr.  Justice  Scholfibld  delivered  the  opinion  of  the 
court. 

In  a  land  deal,  W.  A.  Lachenmyer  and  Bertha  A. 
Lachenmyer  (his  wife),  the  appellees,  executed  and  de- 
livered to  U.  G.  Fowler,  the  appellant,  a  promissory 
note  for  $15,000,  the  purported  consideration  of  which 
was  $10,000,  balance  due  on  payment  for  the  land  and 
$5,000  for  money  loaned.  After  the  delivery  of  the 
note  by  the  appellees  to  the  appellant,  the  names  of 

*Sre  lllinolH  Noted  Digest,  Vols.  XI  to  XV,  and  CamulatiTe  Qiuuterly, 
to|»ie  and  section  number. 
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A.  B.  Scott  and  J.  E.  Sunderland  were  put  upon  the 
note,  but  by  whom  or  why  the  record  does  not  disclose. 
The  note  contained  a  power  to  confess  judgment,  and 
on  July  15,  1913,  in  the  Circuit  Court  of  Champaign 
county,  in  vacation,  a  judgment  by  confession  was 
entered  upon  the  note  against  the  appellees  and  A.  B. 
Scott  and  J.  E.  Sunderland  for  $15,230  and  costs.  On 
August  20,  1913,  in  vacation,  the  appellees  presented 
to  the  judge  of  the  court  a  motion  supported  by  affi- 
davit to  stay  execution  and  to  open  the  judgment,  and 
for  leave  to  plead.  On  a  hearing  the  motion  was  al- 
lowed and  the  judgment  vacated  as  to  the  appellees, 
W.  A.  Lachenmyer  and  Bertha  A.  Lachenmyer,  and 
leave  to  plead  granted.  The  declaration  as  originally 
filed  consisted  of  a  narr  and  cognovit  on  a  promissory 
note  for  $150,000  against  appellees  and  A.  B.  Scott 
and  J.  E.  Sunderland.  After  the  judgment  was  va- 
cated, appellant,  by  leave  of  court,  filed  an  additional 
count,  the  common  counts  consolidated,  with  bill  of 
particulars  attached,  against  appellees  W.  A.  Lachen- 
myer and  Bertha  A.  Lachenmyer  only.  The  appellees 
filed  three  pleas,  the  general  issue,  non  est  factum  and 
failure  of  consideration.  The  cause  was  tried  before  a 
jury,  and  at  the  close  of  the  plaintiff's  evidence  the 
court  instructed  the  jury  to  find  the  issues  for  the  ap- 
pellees. Judgment  was  entered  upon  the  verdict  in 
favor  of  the  appellees  and  against  the  appellant  for 
costs  and  in  bar  of  the  action.  On  the  trial,  appellee 
W.  A.  Lachenmyer  was  placed  on  the  stand  by  appel- 
lant to  prove  his  signature  to  the  note,  and  on  cross- 
examination,  over  objection  of  appellant,  was  allowed 
to  testify  that  when  the  note  was  signed  and  delivered 
by  him  to  appellant  only  his  signature  and  that  of  his 
wife  were  on  the  note  and  that  the  signatures  of  Scott 
and  Sunderland  were  placed  thereon  after  the  delivery 
and  without  knowledge  and  consent  of  himself.  This 
was  proper  cross-examination.    By  thus  proving  the 
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signature  appellant  opened  the  door  to  this  cross-ex- 
amination, showing  the  appearance  and  condition  of 
the  note  when  these  parties  signed  it.  It  was  legiti< 
mate  cross-examination  germane  to  the  subject-matter 
of  the  examination.  Yost  v.  Minneapolis  Harvester 
Works,  41  111.  App.  556.  The  court  held  that  the  note 
was  fraudulently  altered,  and  refused  to  admit  it  in 
the  evidence.  The  alteration  was  material  and  there- 
fore no  recovery  could  be  had  upon  the  note,  but  the 
alteration  was  not  detrimental  to  the  interests  of  appel- 
lee and  therefore  was  not  prima  facie  fraudulent,  and 
a  right  of  recovery  remained  for  the  original  consid- 
eration under  the  common  counts  if  proven.  It  was 
not  proven  in  this  case,  except  against  W.  A.  Lachen- 
myer. The  suit  as  originally  filed  was  against  all  four 
parties  jointly,  and  the  original  consideration  could 
not  be  recovered  against  any  one  but  W.  A.  Lachen- 
myer. No  recovery  can  be  had  against  Bertha  A.  Lach- 
enmyer on  the  original  consideration.  The  common 
counts  consolidated  were  against  appellees,  W.  A. 
Lachenmyer  and  Bertha  A.  Lachenmyer.  No  recovery 
could  be  had  against  W.  A.  Lachenmyer  under  that 
count,  as  no  recovery  could  be  had  except  on  the  origi- 
nal consideration,  and  that  against  W.  A.  Lachenmyer 
only.  The  parties  having  been  sued  jointly  there  could 
be  no  recovery  under  the  pleadings  against  any  of  them 
for  the  original  consideration.  The  court  properly 
took  the  case  from  the  jury  and  the  judgment  is  ttiere- 
fore  affirmed* 

Affirmed. 
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Arthur  W.  Ferreira,  by  John  H.  Ferreira,  Defendant 
in  Error>  t.  Isaac  B.  DlUer^  Plaintiff  In  Error. 

(Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Sangamon  county;  the  Hon.  James 
A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed  on  remittitur.  Opinion  filed  April  1^  1916. 
Rehearing  denied,  opinion  modified  and  filed  May  26,  1916. 

Statement  of  the  Case. 

An  action  on  the  case  by  Arthur  W.  Ferreira,  by 
his  next  friend,  John  H.  Ferreira,  against  Isaac  B. 
Diller  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  when  run  over  by  an  automobile 
operated  by  the  defendant.  From  a  judgment  in  favor 
of  the  plaintiff  for  $4,000,  the  defendant  prosecutes 
a  writ  of  error. 

This  cause  has  been  tried  three  times,  this  being  the 
second  appeal  to  this  court.  The  facts  are  fully  stated 
in  the  opinion  filed  at  the  former  hearing.  (See  Per- 
reira V.  Diller,  176  111.  App.  447.) 

A  demurrer  was  sustained  to  the  third,  fourth  and 
fifth  counts  of  the  declaration  and  leave  was  given 
plaintiff  to  amend.  He  amended  the  third  and  fourth 
counts,  by  erasing  certain  lines,  and  the  fifth  count  by 
changing  the  word  ''or"  to  ''and''  on  the  copy  of  the 
original  declaration,  and  not  on  the  original  amended 
declaration.  The  copy  as  amended  was  then  refiled 
and  the  plaintiff  in  error  then  filed  a  plea  of  general 
issue.  The  plaintiff  in  error  insists  that  as  the  fifth 
count  was  held  bad  on  demurrer  and  was  not  amended, 
and  as  the  original  amended  declaration  was  not  re- 
filed,  it  was  error  for  the  court  to  submit  the  case  to 
the  jury. 

The  evidence  of  all  the  disinterested  witnesses 
tended  to  show  the  boy  was  not  nearly  as  badly  in- 
jured as  he  thought  he  was. 
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Robert  H.  Patton  and  Patton  &  Patton,  for  plain- 
tiff in  error. 

Thomas  L.  Jabrett  and  Graham  &  Graham,  for  de- 
fendant in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pleading,  S  237* — when  amendment  mcde  on  copy  of  declan- 
Hon  sufficient.  Where  amendments  to  a  count  of  a  declaration  were 
made  with  leave  of  court  after  the  sustaining  of  a  demurrer,  on 
a  copy  of  the  declaration  and  not  on  the  original,  and  the  copy 
was  refiled,  the  defendant  cannot  object  after  verdict  that  the 
amended  count  should  not  have  been  submitted  to  the  jury,  where 
he  pleaded  thereto  and  went  to  trial  without  requesting  that  it  be 
excluded. 

2.  Damages,  S  115* — when  damages  for  temporary  injury  to  hoy 
excessive.  Where  a  verdict  was  returned  in  favor  of  a  boy  for 
$4,000  for  temporary  injuries  sustained  by  being  struck  by  an  auto- 
mobile, held  that  the  defendant  would  be  granted  a  new  trial  unless 
$1,500  was  remitted  by  the  plaintiff. 
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The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror, Y.  John  McDonald,  Plaintiff  in  Error. 

(Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Christian  county;  the  Hon.  Albert 
M.  Hose,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    AfSrmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Plaintiff  in  error,  John  McDonald,  was  convicted  on 
sixteen  counts  of  an  indictment  charging  him  with  a 
violation  of  the  statute  prohibiting  the  sale  of  intoxi- 
cating liquor  not  in  the  original  package  outside  the 
incorporated  limits  of  any  city,  town  or  village,  in  less 
quantities  than  five  gallons,  in  violation  of  the  **Five 
Gallon  Law,''  sec.  16,  ch.  43,  page  1023,  Hurd's 
Rev.  St.,  1913  (J.  &  A.  If  4619).  A  motion  to  quash  the 
indictment  was  overruled.  Judgment  was  entered  on 
the  verdict  and  the  penalty  fixed  at  fifty  dollars  on 
each  count,  and  thirty  days  in  jail  on  each  of  the  first 
ten  counts,  the  jail  sentence  to  run  consecutively,  the 
second  beginning  at  the  end  of  the  first  and  continuing 
until  the  entire  time  of  three  hundred  days  was  served 
out.    From  such  conviction,  the  defendant  appeals. 

Each  count  of  the  indictment  averred  that  in  the 
county  of  Christian  the  plaintiff  in  error,  on,  etc.,  '*not 
then  and  there  having  a  legal  license  to  keep  a  dram- 
shop, unlawfully  did  then  and  there  sell  intoxicating 
liquor  in  less  quantities  than  five  gallons,  and  not 
in  the  original  package  as  put  up  by  the  manufacturers, 
the  said  place  where  said  intoxicating  liquors  were  so 
sold  not  being  within  the  incorporated  limits  of  any 
city,  town  or  village,  contrary,"  etc.  The  defendant 
contended  that  the  indictment  was  double  and  that  it 
charged  him  with  keeping  a  dramshop  without  a  license, 
and  with  selling  liquor  contrary  to  the  ''Five  Gallon 
Act,''  for  which  different  penalties  were  provided. 
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John  E.  Hogan^  for  plaintiff  in  error. 

'Eaxby  B,  Hebshey  and  W.  B.  McBbide,  for  defend- 
ant in  error. 

Mb.  Justice  Soholfield  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Befelsion. 

1.  InroxiOATiNG  UQVOBS,  f  119* — when  Hnole  offense  charged  in 
i$idictment.  But  a  single  offense  is  charged  by  an  Indictment  al- 
leging that  the  defendant,  in  the  county  of  Christian  on  a  certain 
day,  "not  then  and  there  having  a  legal  license  to  keep  a  dramshop, 
unlawfully  did  [in  violation  of  sec.  16,  ch.  43,  Kurd's  Rev.  St,  J. 
A  A  f  4619]  then  and  there  sell  intoxicating  liquor  in  less  quan- 
tities than  five  gallons,  and  not  in  the  original  package  as  put 
up  by  the  manufacturers,  the  said  place  where  said  intoxicating 
liquors  were  so  sold  not  being  within  the  incorporated  limits  of 
any  city,  town  or  village." 

2.  IVToxiCATTNO  UQU0B8,  $  161* — When  cumulative  sentence  to 
imprisonment  not  excessive.  A  cumulative  sentence  to  imprison- 
ment for  three  hundred  days  on  a  conviction  on  ten  counts  for 
violating  sec  16,  of  ch.  43,  Kurd's  Rev.  St.  (J.  ft  A.  f  4619), 
by  selling  without  a  license  intoxicating  liquor  not  in  the  original 
packages,  in  quantities  of  less  than  five  gallons,  outside  of  the  in- 
corporated limits  of  any  city,  town  or  village,  held  not  excessive. 

•8m  nunols  NotM  Dlse«i>  Volt.  XI  to  XV,  ud  CnmolaUTe  Qnartarlj.  mm 
tople  and  MetlMi 
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Thomas  A.  Mulchay,  Plaintiff  In  Error,  y.  John  CuUi- 

nan.  Defendant  in  Error. 

(Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Tazewell  county;  the  Hon.  Thxodobb 
N.  Grebn,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  AprU  IS,  1915. 

Statement  of  the  Case. 

Action  of  assumpsit  brought  by  Thomas  A.  Mnl- 
chay,  a  real  estate  broker,  against  John  Cullinan  to 
recover  a  commission  for  procuring  a  purchaser  for 
real  estate  under  an  alleged  verbal  contract.  From 
a  verdict  and  judgment  for  the  defendant,  the  plain- 
tiff appeals. 

The  plaintiff  claimed  that  he  was  employed  by  the 
defendant  to  and  did  procure  a  purchaser  for  the  de- 
fendant's farm,  and  that  the  deal  having  been  closed 
with  the  latter  that  the  plaintiff  was  entitled  to  a  com- 
mission of  two  dollars  per  acre  as  promised  by  the 
defendant. 

The  defendant  contended  that  he  did  not  employ 
any  agent  and  did  not  engage  the  services  of  the  plain- 
tiff ;  that  the  plaintiff  did  not  act  for  him,  did  not  ren- 
der him  any  service,  and  was  not  the  procuring  cause 
of  the  trade  on  behalf  of  the  defendant,  but  was  the 
agent  of  and  acted  for  the  purchaser  in  the  transaction, 
and  was  to  receive  his  compensation  from  him.  The 
weight  of  the  evidence  showed  that  the  purchaser  and 
the  defendant  were  negotiating  for  the  exchange  of 
their  respective  farms  before  the  plaintiff  appeared 
on  the  scene,  and  that  the  purchaser  had  made  his 
offer  to  defendant  before  the  plaintiff  claimed  his  con- 
tract was  made  with  defendant. 

W,  B.  CooNEY,  for  plaintiff  in  error. 


• 
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J.  M.  Powers  and  W.  A.  Potts,  for  defendant  in 
error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
court- 
Abstract  of  the  Decision. 

1.  Bbokebs,  S  88* — when  evidence  sufficient  to  sustain  verdict  far 
defendant  in  action  for  commissions.  The  evidence  in  an  action  by 
a  broker  for  commissions  for  procuring  a  purchaser  for  property, 
held  sufficient  to  sustain  a  verdict  for  the  defendant  on  the  ground 
that  he  did  not  employ  the  plaintiff. 

.  2.  Appeal  and  ebbob,  $  1421* — tohen  judgment  doing  substantial 
justice  not  reversed  for  technical  errors.  A  judgment  will  not  be 
reversed  for  technical  errors  in  the  admission  of  evidence  or  the 
instructions  given,  where  the  manifest  weight  of  the  evidence  on  the 
merits  sustains  the  verdict 


I>.  B.  Stubblefield  et  al.,  Appellants,  t.  American  Sure- 
ty Company  et  aL,  Appellees. 

1.  Pleading,  §  220* — u>hen  overruling  demurrer  to  plea  prevents 
raising  same  questions  on  replication.  The  fact  that  a  demurrer 
was  overruled  to  a  plea  in  an  action  on  a  contractor's  bond,  al- 
leging that  suit  was  not  begun  within  the  time  stipulated  therefor 
in  the  instrument,  does  no.t  prevent  the  same  question  being  raised 
on  a  demurrer  to  a  replication  to  such  plea. 

2.  Building  and  conbtbuction  contbactb,  §  73* — when  stipulation 
ds  to  time  for  action  on  bond  deemed  loaived.  A  provision  of  a 
contractor's  bond  that  suit  thereon  should  be  brought  on  or  before 
February  1,  1913,  held  waived  by  the  conduct  of  the  principal  and 
surety  in  stipulating  in  writing  with  the  obligee  for  an  extension 
of  time  until  such  date  in  which  to  complete  a  building. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Colos- 
TiN,  D.  Myers,  Judge,  presiding.    Heard  in  this  court  at  the  October 


•See  Illinois  Notes  Mg^tit,  Vols.  XI  to  XV,  and  Cumulative  Qwuterij, 
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term,  1914.    Reversed  and  remanded  with  directions.    Opinion  filed 
April  16,  1915. 

LiviNQSTON  &  Bach  and  Babby  &  Morbissey,  for  ap- 
pellants. 

Bayburn  &  Buck,  for  appellee,  American  Surety 
Company. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  debt  brought  by  appellants 
against  appellee  and  one  E.  F.  Wilson  on  a  surety  bond 
given  for  the  performance  of  a  building  contract.  The 
bond  provides  that  no  suit,  action  or  proceeding  by 
reason  of  any  default  shall  be  brought  against  the 
principal  or  surety,  nor  shall  recovery  be  had  for  any 
damages  accruing  after  the  first  day  of  February, 
1913 ;  that  service  of  writ  or  process  commencing  any 
such  suit,  action  or  proceeding  shall  not  be  made  after 
that  date ;  that  the  principal  shall  be  made  a  party  to 
any  such  suit,  action  or  proceeding  against  the  surety 
and  served  with  process  commencing  the  same  if  within 
the  State  when  such  suit,  action  or  proceeding  is 
brought.  Attached  to  said  bond  and  made  a  part 
thereof  is  the  building  contract  which  provides  that 
work  comprehended  under  said  contract  should  be 
completed  by  November  30,  1912,  and  provides  that 
payments  to  the  extent  of  eighty-five  per  cent,  of  the 
completed  work  shall  be  paid  on  the  certificate  of  the 
architect ;  that  owners  may  withhold  sufficient  moneys 
to  indemnify  them  against  liens,  and  that  contractor 
shall  refund  to  owners  all  moneys  that  owners  may  be 
compelled  to  pay  in  discharging  any  lien  accruing 
through  contractor's  fault. 

The  work  was  not  completed  in  the  time  specified  in 
the  contract.    The  surety  company  was  notified  of  the 
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default  of  tlie  principal,  as  required  by  said  bond.  The 
surety  company  thereupon  sent  Mr.  Jenks,  its  resident 
vice-president,  to  confer  with  appellants  regarding 
such  default.  Said  resident  vice-president  prepared 
an  instrument  in  writing  which  purported  to  have  orig- 
inated with  the  architect  and  with  appellants,  which 
said  writing  is  in  the  words  and  figures  following,  viz. : 

*  *  Bloomington,  III.,  Dec.  20,  1912. 
Mr.  E.  F.  Wilson, 

Bloomington,  El. 
Dear  Sir: 

I  am  authorized  by  the  building  committee  of  the 
Union  Church,  Covel,  Illinois,  to  inform  you  that  upon 
presentation  to  us  of  the  written  consent  of  the  Amer- 
ican Surety  Company,  surety  on  your  bond  dated  the 
28th  day  of  August,  1912,  to  cover  your  contract  of 
July  2,  1912,  for  alteration  and  additions  in  the  church 
building  owned  by  the  congregation.  That  the  com- 
mittee will  weekly  pay  your  bills  for  labor,  including 
car  fare  for  laborers  not  to  exceed  twenty-four  cents 
per  day  each,  and  teaming,  actually  perfonned  in  pur- 
suance of  the  contract.  Your  time  sheet  will  be  ac- 
cepted as  evidence  of  the  amounts  due.  You  should 
present  us  each  week  with  vouchers  from  each  laborer 
and  teamster  for  the  amounts  actually  paid  for  the 
preceding  week. 

''AH  sums  now  due,  or  hereafter  to  become  due,  on 
the  contract  in  addition  to  or  in  excess  of  amounts  paid 
for  labor  as  above  outlined,  will  be  applied  to  material 
bills  outstanding  at  the  time  of  the  completion  of  the 
contract.  The  excess,  if  any  due,  then  to  be  turned 
over  to  vou. 

''All  the  above  is  conditioned  upon  your  prosecuting 
the  work  as  rapidly  as  conditions  will  permit;  and  it  is 
understood  that  you  will  have  a  competent  foreman  in 

charge  of  o])erations  and  constantly  on  the  ground, 

his  duty  shall  be  to  see  that  the  men  under  hun  shall 
perform  the  work,  and  if  there  is  any  doubt,  immedi- 
ately consult  with  the  architect. 

"A  copy  of  this  letter  is  being  furnished  to  M  Lu 
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Jenks,  manager  of  the  American  Surety  Company  at 
Chicago,  111.  Kindly  send  us  your  written  acceptance 
of  this  condition,  and  also  the  written  acceptance  of 
the  American  Surety  Company  by  its  proper  author- 
ized oflScers,  to  the  conditions  above  outlined. 

EespectfuUy, 

A.  T.  Simmons,  Archt, 
Belle  Hougham,       1 
W.  C.  Rogers,  y   Sldg.  Com, 

D.  R.  Stubblefield,  J 

E.  F.  Wilson,  Contractor." 

Upon  receipt  of  the  same  the  surety  company  exe- 
cuted and  delivered  to  appellants  the  following  exteu; 
sion  agreement: 

''E.  F.  Wilson  of  Bloomington,  111.,  Principal,  and 
the  American  Surety  Company  of  New  York,  Surety 
on  that  certain  bond,  dated  on  or  about  the  28th  day 
of  August,  1912,  in  the  sum  of  Two  Thousand  Dollars 
($2,000.00)  conditioned  for  the  performance  by  said 
Principal  of  a  contract  with  the  building  committee, 
of  the  Union  Church  of  the  Village  of  Covel,  Illinois, 
dated  on  or  about  the  2nd  day  of  July,  1912,  do  hereby 
stipulate  that  the  extension  of  the  time  for  the  com- 
pletion of  said  contract  to  February  1,  1913,  and  the 
entering  into  and  carrying  out  of  the  arrangement 
provided  for  in  the  letter  dated  December  20,  1912, 
from  A.  T.  Simmons  addressed  to  E.  F.  Wilson  of 
Bloomington,  111.,  with  respect  to  payment  of  bills  for 
labor,  carfare,  etc.,  a  copy  of  which  letter  is  attached 
hereto,  shall  not  release  said  principal  or  surety  from 
liability  under  said  bond.  Signed  and  sealed  this  28th 
day  of  December,  1912." 

This  was  executed  by  E.  F.  Wilson,  the  principal, 
and  by  the  American  Surety  Company. 

E.  F.  Wilson,  the  contractor,  proceeded  with  the 
work  under  such  agreement  until  the  1st  of  February, 
1913,  and  then  abandoned  the  contract.  On  June  6, 
1913,  appellants  brought  this  suit  to  recover  on  the 
bond. 

The  declaration  sets  up  the  instrument  in  writing 
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extending  the  time  prepared  by  the  resident  vice-presi- 
dent of  the  company,  the  acceptance  and  breach  of  the 
bond.  The  appellee  pleaded  the  condition  of  the  bond 
in  bar  of  the  action,  that  no  suit  shall  be  brought  nor 
recovery  had  for  any  damages  accruing  after  Febru- 
ary 1, 1913,  and  that  service  of  process  shall  not  be  had 
after  that  date.  Appellants  demurred  to  appellees' 
pleas  and  their  demurrer  was  overruled  by  the  court. 
Thereupon  the  appellants  filed  replications  to  appel- 
lees '  pleas  and  averred  that  the  letter  of  December  20, 

1912,  and  the  stipulation  of  December  28,  1912,  consti- 
tuted a  waiver  of  the  defense  urged  by  the  plea  and 
averred  that  the  time  was  extended  by  request  of  ap- 
pellee and  that  the  letter  and  stipulation  were  dictated 
and  prepared  by  appellee. 

Appellees  demurred  to  said  replications  and  the 
court  sustained  the  demurrer.  Appellants  elected  to 
stand  by  said  replications  and  judgment  was  there- 
upon entered  against  appellants  and  for  costs,  from 
which  judgment  appellants  have  brought  the  case  to 
this  court  on  appeal. 

The  first  ground  of  demurrer  is  that  it  is  a  matter 
of  law,  and  a  demurrer  having  been  overruled  to  the 
plea,  the  question  could  not  be  raised  by  demurrer  on  a 
question  of  law.  The  case  of  Lesher  v.  United  States 
Fidelity  S  Gnaranty  Co.,  239  111.  502,  cited  by  appel- 
lees, is  not  in  point.  Appellants  need  not  have  pleaded 
the  proposition  of  extension  in  its  declaration.  It  could 
not  be  foretold  that  the  limitation  plea  would  have  been 
pleaded  and  the  only  proper  way  to  raise  that  question 
was  by  replication,  so  that  on  that  question  the  repli- 
cation of  waiver  was  proper.  The  second  ground  of 
demurrer  is  that  they  do  not  allege  that  the  suit  in 
question  was  brought  on  or  before  the  1st  day  of  Feb- 
ruary, 1913,  nor  that  service  of  process  commencing 
said  suit  was  had  on  or  before  the  1st  day  of  February, 

1913.  Limitations  of  this  character  have  been  upheld 
by  the  Supreme  Court  of  this  State,  but  it  was  held 
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that  such  a  provision  would  be  waived  if  the  company 
by  fraud,  or  by  holding  out  reasonable  hopes  of  an  ad- 
justment, deterred  the  assured  from  bringing  suit  with- 
in the  time  limited.  Derrick  v.  Lamar  Ins.  Co.,  74  111. 
404,  and  eases  therein  cited.  Th,e  proposition  made  to 
the  appellants  at  the  suggestion  of  the  appellee  and 
accepted  by  the  appellee  was  a  waiver  of  the  conditions 
as  to  time.  A  more  fraudulent  trick  than  was  perpe- 
trated by  the  appellee  it  would  be  hard  to  conceive  of. 
All  presumptions  are  against  appellee  and  papers  pre- 
pared by  it.  The  appellee  cannot  be  permitted  to  mis- 
lead the  insured  in  that  way.  A  constructional  waiver 
is  as  potent  against  the  appellees  as  a  direct  one.  The 
demurrer  should  have  been  overruled  to  the  replica- 
tion. The  case  is  reversed  and  remanded  with  direc- 
tions to  overrule  the  demurrer  to  the  replications. 

Reversed  and  remanded  with  directions. 


Minnie  Clark  Emmitt  and  H.  I.  Emmitt^  Appellants, 

T.  John  I.  Clark  et  aL,  Appellees. 

1.  Wiixs,  I  228* — when  toill  construed  as  a  whole.  A  will  must 
be  construed  as  a  whole  and  effect  be  given  to  all  of  Its  language. 

2.  WnxB,  S  360* — ^hen  life  estate  created.  A  life  estate  only  is 
created  by  a  devise  of  property  to  a  person  "to  be  used  by  him  as 
he  sees  fit  during  his  life  time,"  the  remainder  to  be  divided  among 
other  persons  or  the  heirs  of  their  bodies,  at  the  death  of  the 
life  tenant 

3.  Life  estates,  S  5* — when  trustee  appointed  for  life  bequest  of 
person<aty.  A  trustee  is  properly  appointed  to  take  possession  of 
the  share  of  a  life  tenant  under  a  will  directing  the  sale  of  the 
testator's  property  and  a  division  of  the  proceeds. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Mtbes,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    AfDrmed.    Opinion  filed  April  16,  1916. 

Welty,  Stbbling  &  Whitmorb,  for  appellants. 

0  'CoNNELL  &  DoLAN,  f OT  appellee,  William  L.  Clark. 

Mr.  Justice  Scholfibld  delivered  the  opinion  of  the 
court. 

This  is  a  bill  to  construe  the  fourth  and  fifth  clauses 
of  the  will  of  Sylvia  A.  Clark,  deceased,  viz.: 
* '  Fourth :  after  all  the  above  bequests  and  debts  are 
settled,  then  the  residue  of  the  money  to  be  divided 
into  three  equal  parts,  one-third  to  be  paid  to  William 
C.  Clark,  my  son,  and  one-third  to  be  paid  to  my 
daughter,  Minnie  Clark  Emmitt.  These  bequests  are 
in  fee  simple. 

** Fifth:  One-third  (the  remainder)  is  to  be  given 
to  my  son,  John  I.  Clark,  to  be  by  him  used  as  he  sees 
fit  during  his  life  time,  and  at  his  death  any  residue 
of  said  estate  shall  be  divided  share  and  share  alike 
with  my  son,  William  L.  Clark,  and  my  daughter, 
Minnie  Clark  Emmitt,  or  the  heirs  of  their  bodies." 
John  I.  Clark  is  a  nonresident  of  the  State,  a  wanderer. 
A  few  days  after  the  death  of  the  testatrix,  he  at- 
tempted to  sell  and  convey  absolutely  his  interest  in 
the  estate  to  a  brother-in-law,  who  is  also  a  nonresi- 
dent, for  three  hundred  dollars.  The-  will  directed  that 
the  estate  be  converted  into  personal  property.  The 
bill  was  filed  by  Minnie  Clark  Emmitt,  one  of  the 
children  of  the  testatrix,  and  by  her  husband  an  as- 
signee of  the  interest  of  John  I.  Clark,  another  of  said 
children  in  said  estate.  The  bUl  charged  that  the  will 
gave  John  I.  Clark  an  absolute  estate  in  the  property 
given  him  by  his  mother,  and  that  the  assignment  of 
his  interest  to  said  H.  I.  Emmitt  passes  a  good  and 
absolute  title  in  the  same  to  said  Emmitt. 
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William  L.  Clark  demurred  to  the  bill,  which  the 
court  overruled.  He  then  filed  an  answer  alleging 
that  the  said  will  created  only  a  life  estate  in  said 
John  I.  Clark,  and  with  said  answer  filed  a  cross-bill 
setting  up  that  the  estate  of  John  I.  Clark  was  one 
for  life  and  asking  for  the  appointment  of  a  trustee 
to  secure  and  hold  the  part  of  the  estate  going  to  said 
John  I.  Clark  during  the  lifetime  of  the  said  John  I. 
Clark. 

To  the  cross-bill  the  appellants  demurred.  The 
court  overruled  the  demurrer  and  the  complainants 
stood  by  their  demurrer.  The  cause  was  then  referred 
to  the  master  in  chancery. 

The  master  made  report  finding  that  the  fifth  clause 
of  the  will  of  the  said  Sylvia  A.  Clark  gave  to  John 
I.  Clark  a  life  estate.  He  also  found  that  the  words 
**to  heirs  of  their  bodies"  in  said  will  meant  children, 
and  that  said  fund  given  to  the  said  John  I.  Clark 
should  be  held  until  the  termination  of  said  estate  for 
the  purpose  of  determining  who  answers  that  descrip- 
tion at  that  time. 

The  master  also  found  that  John  I.  Clark  survived 
his  mother,  and  that  by  the  written  assignment  made 
by  said  John  I.  Clark  to  H.  I.  Emmitt,  he  assigned  all 
his  interest  in  his  mother's  estate  to  the  said  H.  I. 
Emmitt,  and  that  under  the  terms  of  the  will  of  the 
said  Sylvia  A.  Clark  the  executor  had  full  power  to 
sell  and  convey  the  real  estate  and  personal  property 
left  by  the  said  Sylvia  A.  Clark,  and  the  master  also 
recommended  that  a  trustee  be  appointed.  The  ob- 
jections were  overruled  and  by  agreement  stood  as 
exceptions  before  the  court. 

The  court  overruled  the  exceptions  and  entered  a 
decree  finding  that  the  interest  of  the  said  John  I. 
Clark  in  said  estate  was  but  a  life  estate  without 
power  of  sale ;  that  a  trustee  be  appointed  to  hold  the 
interest  of  the  said  John  I.  Clark  in  said  estate  during 
the  lifetime  of  the  said  John  I.  Clark;  to  loan  the  same, 
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pay  the  net  income  therefrom  to  H.  I.  Emmitt,  and 
upon  the  death  of  John  I.  Clark  pay  one-half  of  the 
principal  sum  of  said  fund  to  Minnie  Clark  Emmitt, 
or  if  she  be  dead  to  the  heirs  of  her  body,  and  the  other 
half  to  William  L.  Clark,  or  if  he  be  deceased,  to  the 
heirs  of  his  body,  from  which  decree  appellants  prayed 
and  were  allowed  an  appeal  to  this  court. 

We  think  the  court  properly  construed  the  will.  The 
will  must  be  construed  as  a  whole,  and  effect  given  to 
all  the  language  in  it.  The  fifth  clause  gives  to  John 
I.  Clark  a  life  estate  only.  The  words  **  to  be  by  him 
used  as  he  sees  fit"  have  reference  to  the  life  use  of 
the  estate  and  not  to  the  corpus  of  the  estate.  Welsch 
V.  Belleville  Sav.  Bank,  94  111.  191 ;  Dickinson  v.  Griggs- 
ville  Nat.  Bank,  209  111.  350;  Wallace  v.  Bozarth,  223 
111.  339. 

The  words  * '  during  his  lifetime ' '  must  be  given  effect. 
Vanatta  v.  Carr,  223  111.  160.  The  expression  in  the 
fourth  clause,  ** These  bequests  are  in  fee  simple," 
tends  to  show  that  the  bequest  in  the  fifth  clause  was 
only  a  life  estate.  The  seventh  clause  also  shows  the 
intention  of  the  testatrix.  If  John  died  before  her 
then  the  bequest  went  to  the  other  two  children  al- 
though John  had  children.  The  court  properly  ap- 
pointed a  trustee  and  it  properly  ordered  the  whole 
of  the  interest  of  John  I.  Clark  in  the  estate  of  his 
mother  to  be  paid  to  the  trustee.  The  decree  is 
affirmed. 

Affirmed. 
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First  National  Bank  of  Paxton,  Illinois,  Appellee,  t. 
James  H.  Snelling  et  al..  Appellants. 

Yietor  T.  Brassard,  Appellee,  y.  James  H.  Snelling  et 

aL,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  George 
W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  April  16,  1915.  Rehearing 
denied  May  26,  1915.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Statement  of  the  Case. 

The  complainants,  the  First  National  Bank  of  Pax- 
ton,  Illinois  and  Victor  T.  Brassard,  respectively  and 
separately  filed  their  bills  against  the  defendants  in 
aid  of  executions  issued  on  judgments  which  they  had 
respectively  and  separately  recovered  against  the  de- 
fendant James  H.  Snelling.  By  agreement  the  suits 
were  consolidated  and  heard  as  one  case  and  one  de- 
cree entered  in  favor  of  the  complainants,  from  which 
the  defendants  James  H.  Snelling  and  Frances  E. 
Snelling  appeal. 

The  evidence  tended  to  show  that  after  incurring 
the  indebtedness  on  which  the  judgments  were  ob- 
tained, that  the  defendant  James  H.  Snelling  conveyed 
his  farm  to  Levi  W.  Rood,  who  in  turn  conveyed  it 
to  Frances  E.  Snelling,  the  wife  of  James  H.  Snelling. 
Frances  E.  Snelling  contended  that  the  deed  was  given 
her  in  consideration  of  money  received  by  her  from 
her  father's  estate  and  loaned  her  husband  manv 
years  before. 

The  defendants  claimed  in  their  answer  to  the  Bras- 
sard bill  that  the  notes  on  which  he  (Brassard)  recov- 
ered judgment  against  Snelling,  Williams  and  Stewart 
were  void  and  without  consideration  as  against  James 
H.  Snelling ;  that  Snelling  signed  the  notes  merely  as 
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accommodation  maker,  and  that  the  real  makers  there- 
of were  Williams  and  Stewart;  that  Snelling  was  by 
fraud  and  misrepresentation  indnced  by  Williams  and 
Stewart  to  sign  the  same  upon  their  fraudulent  repre- 
sentation that  there  was  a  mortgage  of  $12,000  upon 
the  property  which  Snelling  had  purchased  or  traded 
for  in  Chicago,  whereas  in  truth  there  was  but  a  mort- 
gage of  $9,000  on  said  property ;  that  Snelling  signed 
said  notes  with  the  understanding  and  agreement  that 
there  was  a  $12,000  mortgage  on  said  property;  that 
said  Stewart  and  Williams  and  one  Jesse  M.  Brown 
sold  to  Brassard  the  notes  in  question,  and  that  Bras- 
sard was  informed  and  well  knew  at  the  time  of  the 
purchase  of  said  notes  that  Snelling  had  signed  same 
without  any  consideration;  and  that  in  consequence 
thereof,  appellee  Brassard  required  the  said  Jesse  M. 
Brown  to  guaranty  the  note  by  indorsement  thereon 
before  Brassard  would  or  did  purchase  the  same. 

The  appellants  claimed  that  the  evidence  did  not 
sustain  the  allegations  of  the  bill  and  do  not  warrant 
the  finding  in  the  decree. 

The  evidence  showed  that  James  H.  Snelling  was 
a  farmer.  That  in  1877  he  bought  the  Southwest 
Quarter  of  Section  11  in  Township  24  North,  Range 
9  East  of  the  Third  Principal  Meridian,  in  Ford  Coim- 
ty,  for  $4,300;  that  the  first  payment  on  the  land  was 
$2,000,  which  he  borrowed  from  his  father;  that  in 
October,  1885,  Snelling  and  his  wife  bought  the  south- 
east quarter  of  the  same  section,  taking  title  thereto 
in  their  joint  names,  and  entered  into  the  possession 
and  enjoyment  of  the  same,  as  tenants  in  conunon; 
that  the  quarter  section  bought  by  Snelling,  and  Snel- 
ling's  undivided  one-half  of  this  quarter  section  bo 
jointly  purchased,  is  the  land  here  in  the  controversy; 
that  the  purchase  price  of  this  last  quarter  section 
was  paid  by  money  which  *'came  from  the  income  of 
the  S.  W.  14  of  Section  11;'^  that  in  September,  1883, 
Frances  E.  Snelling  realized  $6,000  from  the  sale  of 
certain  land  which  she  had  received  from  her  father 'g 


Third  District — ^April,  1915.  567 

rirst  National  Bank  of  Paxton  v.  Snelling,  193  111.  App.  666. 

estate ;  that  this  money  was  put  into  a  bank  and  was 
drawn  out  as  needed,  part  for  building,  part  in  paying 
off  mortgages  and  the  remainder  for  improvements 
and  other  things. 

The  record  does  not  disclose  that  the  money  was 
loaned  by  Mrs.  Snelling  to  Mr.  Snelling.  No  note 
was  given  for  it  by  Snelling  to  his  wife,  no  mention 
was  made  that  its  use  created  an  indebtedness  from 
him  to  her,  no  book  entry  was  made  of  the  same  by 
either  as  a  credit  or  a  debit,  no  promise  was  made 
to  repay  it  or  request  made  for  its  repayment,  no  inter- 
est on  it  was  ever  mentioned,  no  accounting  relative 
to  it  was  ever  had  between  the  parties,  until  the  twenty- 
eight  years  after  its  use,  when  they  met  at  the  house 
of  a  mutual  friend,  Rood,  in  La  Salle  county,  accom- 
panied by  the  attorney  employed  by  Snelling  at  the  sug- 
gestion of  Rood,  and  whose  employment  was  expressly 
for  the  purpose  of  aiding  Snelling  to  extricate  himself 
from  his  financial  entanglement,  resulting  from  an 
unfortunate  trade  for  incumbered  Chicago  flat 
property;  that  on  February  20,  1908,  Snelling  and 
wife,  and  each  in  his  or  her  right,  and  as  husband 
and  wife,  mortgaged  the  whole  half  section  for  $20,000 
at  six  per  cent,  interest .  payable  semiannually,  and 
evidenced  by  one  principal  note  of  $20,000,  and  ten 
interest  notes  of  $600  each,  signed  by  both ;  that  about 
March  1,  1910,  Rood  paid  Mrs.  Snelling  $4,872,  which 
was  her  portion  of  the  final  distribution  of  her  father's 
estate  realized  from  a  sale  to  Rood  of  what  remained 
from  her  father's  real  estate;  that  was  not  loaned  bv 
her  to  her  husband ;  that  $1,872  of  it  was  spent  on  the 
farm  at  different  times,  part  for  taxes  and  part  in 
paying  interest  on  the  $20,000  mortgage  and  in  put- 
ting improvements  on  the  farm. 

Schneider  &  Schneider,  for  appellants;  King, 
Brower  &  HuRLBUT,  of  counscl. 

Cloud  &  Thompson  and  E.  P.  Harney,  for  appellees. 
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Mb.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

* 
Abstraet  of  the  Beeislon. 

1.  HtTSBAND  AND  WIFE,  |  67* — When  cofiveyance  from  husband  to 
vHfe  valid  against  creditors,  A  wife  may  loan  her  separate  prop- 
erty to  her  husband,  for  which  he  may  give  her  security  which 
will  he  valid  as  against  both  his  existing  and  subsequent  creditors. 

2.  Husband  and  wife,  $  45* — when  loan  J>y  wife  to  husband  gives 
priority  over  creditors.  The  mere  fact  that  a  wife  lets  her  husband 
have  her  money  to  use  is  not  sufficient  to  give  her  priority  over 
his  creditors. 

3.  Husband  and  wife,  S  45* — when  promise  of  husband  to  repay 
wife  for  loan  presumed.  When  the  rights  of  creditors  are  involved 
the  law  will  not  imply  a  promise  to  repay  from  the  delivery  by  a 
wife  of  her  money  to  her  husband,  but  an  express  promise  must 
be  shown  or  proof  given  that  they  dealt  with  each  other  as  debtor 
and  creditor. 

4.  Husband  and  wife,  %  57* — when  use  of  wife's  money  good  con- 
sideration for  deed.  The  use  by  a  husband  of  his  wife's  money 
held  not  a  sufficient  consideration  as  against  his  creditors  for  a 
conveyance  of  his  property  to  her. 

5.  Bills  and  notes,  §  448* — sufficiency  of  evidence  to  show  ac- 
quisition of  note  in  good  faith.  The  evidence  held  sufficient  to  show 
that  a  purchaser  acquired  a  note  in  good  faith  and  on  a  sufficient 
consideration. 

•See  Ullnois  Note*  Dlffert,  YoU.  XI  to  XY,  and  CnmiiUiUve  <i«uHterlj,  Mime 
topic  and  Mction  nmnber. 
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J.  Seott  Hyde,  Adminiatrator,  Appellee,  t.  Danyille, 
Urbana  &  Champaign  Railway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
MoBTON  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

An  action  in  case  by  J.  Scott  Hyde,  administrator 
of  the  estate  of  Samuel  Edgar  Eisinger,  deceased, 
against  the  Danville,  Urbana  &  Champaign  Railway 
Company  to  recover  damages  for  the  alleged  wrongful 
death  of  appellee's  intestate.  From  a  verdict  and 
judgment  for  appellee  for  five  hundred  dollars,  the 
defendant  appeals. 

The  defendant  was  charged  with  carelessly  and 
negligently  failing  to  use  reasonable  care  to  have  its 
right  of  way  at  and  near  a  street  free  and  clear  from 
bushes,  brush,  woods  and  other  material,  and  negli- 
gently permitting  heavy  dense  bushes  or  brush  of  a 
height  of  six  to  ten  feet,  to  grow  beside  its  right  of 
way  so  as  to  interfere  with  and  obstruct  the  view  of 
the  right  of  way  of  persons  traveling  southward  upon 
such  street;  that  the  defendant  violated  an  ordinance 
by  virtue  of  which  it  operated  its  railway  through  a 
city,  by  wilfully  failing  to  construct  or  maintain  any 
sidewalk  crossing  at  its  said  right  of  way  at  such  street, 
and  by  constructing  and  maintaining  its  said  tracks 
at  the  crossing  of  such  street  higher  and  above  the 
surface  of  the  street;  and  that  the  defendant  negli- 
gently ran  its  car  at  a  high  and  dangerous  rate  of 
speed  across  such  street. 

The  principal  contention  of  appellant  was  that  the 
deceased  at  the  time  of  the  accident  was  guilty  of 
contributory  negligence  in  not  using  due  care  and 
caution  for  his  own  safety. 
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The  evidence  showed  that  Harvey  street,  is  a  blind 
street  running  in  a  populous  territory,  north  and  south 
across  the  railway  tracks  and  ending  about  two  hun- 
dred feet  south  of  the  tracks ;  that  the  appellant  owns 
a  private  right  of  way  forty  feet  wide,  running  east 
and  west,  and  crossing  the  street  at  right  angles ;  that 
the  only  means  of  exit  for  the  people  living  south  of 
the  railway  tracks  was  to  go  north  on  this  street 
across  the  tracks ;  that  there  was  a  brick  sidewalk  along 
the  east  side  of  the  street  north  of  the  railway  tracks, 
which  extended  to  the  track,  and  a  cinder  walk  south 
of  the  tracks  on  the  east  side  of  the  Street ;  that  there 
were  some  trees,  shrubbery  and  weeds  along  the  north 
side  of  the  right  of  way,  which  began  about  ten  feet 
east  of  the  east  side  of  the  street,  and  which  obstructed 
a  person's  view  so  that  he  could  not  see  anything  to 
the  east  for  about  fifty  feet  north  of  the  track;  that 
the  trees  all  stood  south  of  or  immediately  on  the  right 
of  way  line,  and  most  all  of  the  shrubbery  and  weeds 
between  the  trees  were  on  the  appellant 's  right  of  way 
and  branches  of  all  the  trees  extended  over  the  line 
.  about  six  feet ;  that  the  wagon  crossing  was  of  boards 
about  sixteen  feet  long,  three  inches  thick  and  ten 
inches  wide,  bringing  the  level  of  the  crossing  even 
with  the  top  of  the  rails ;  that  one  of  these  planks  had 
been  laid  on  the  outside  of  the  north  rail  of  the  north 
track,  and  the  action  of  vehicles  in  going  off  this  plank 
in  the  wagon  crossing  had  worn  a  hole  or  depression 
in  the  crossing  at  that  point  about  the  width  of  an 
ordinary  vehicle,  and  from  four  to  six  feet  north  and 
south,  with  a  space  at  either  end  of  the  crossing  three 
or  four  feet  in  width,  where  the  crossing  was  practi- 
cally level ;  that  the  grade  of  the  tracks  was  about  two 
feet  above  the  surface  of  the  sidewalk  and  the  street. 

Witnesses  for  appellant  testified  that  the  speed  of 
the  car  was  from  ten  to  twelve  miles  an  hour,  while 
witnesses  for  appellee  testified  that  the  speed  of  the 
car  was  from  twenty  to  thirty  miles  an  hour. 

Decedent  came  south  on  a  bicycle,  and  as  he  ap- 
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preached  the  right  of  way  he  attempted  to  cross  the 
road  crossing,  and  when  he  struck  the  crossing  he 
turned  his  bicycle  north  and  lost  control  of  it,  when  a 
car  struck  and  killed  him. 

Chablbs  Tboup,  for  appellant;  George  W.  Burton, 
of  counsel. 

S.  F.  Schecteb  and  Lindlby,  Pbnwell  &  Lindley, 
for  appellee ;  Waltbb  C.  Lindley,  of  counsel. 

Mb.  Justice  Soholfield  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Stbeet  bailboads,  S  88* — evidence  of  negligence  where  bicyclist 
woi  killed  at  obstructed  crossing.  In  ail  action  for  the  dieath  of  a 
bicycle  rider  who  was  struck  and  killed  by  an  electric  car  as  It 
emerged  from  a  private  right  of  way  onto  a  city  street,  the  evidence 
held  suf&clent  to  show  the  negligence  of  the  railway  company,  where 
the  view  of  the  track  was  obstructed  by  trees  and  shrubbery  on 
the  right  of  way,  and  the  rider  lost  control  of  his  bicycle  as  it 
struck  a  defective  plank  In  the  railway  crossing. 

2.  Stbeet  bailboads,  S  135* — when  contributory  negligence  of 
person  killed  at  crossing  question  for  jury.  Whether  a  bicycle  rider 
exercised  due  care  for  his  own  safety  held  a  question  for  the  Jury, 
where  he  was  struck  and  killed  by  an  electric  car  as  It  emerged 
from  a  private  right  of  way  onto  a  city  street  at  a  point  where  the 
view  of  the  track  was  obstructed  by  trees  and  shrubbery  on  the 
right  at  way,  and  a  defective  plank  In  the  crossing  caused  him  to 
lose  control  of  his  bicycle. 

3.  Nbougence,  $  198* — when  contributory  negligence  question  of 
law.  Whether  a  person  was  in  the  exercise  of  due  care  for  his 
own  safety  at  the  time  of  an  Injury  Is  a  question  of  law  for  the 
court  only  where  the  undisputed  testimony  shows  that  the  injury 
was  due  to  his  own  negligence. 

4.  Negligence,  $  198* — when  contributory  negligence  question  for 
jury.  Where  there  may  be  a  difference  of  opinion  as  to  whether  a 
person  was  in  the  exercise  of  due  care  for  his  own  safety  at  the 
time  of  an  accident,  so  that  reasonable  minds  may  arrive  at  differ- 
ent conclusions,  a  question  for  the  Jury  is  presented. 
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5.  Street  railroads',  §  117* — when  ordinance  requiring  construc- 
tion of  sidewalk  admissible  in  action  for  death  of  traveler.  An 
ordinance  requiring  an  electric  railway  company  to  construct  and 
maintain  sidewalks  where  Its  private  right  of  way  crossed  city 
streets,  Is  admissible  in  evidence  in  an  action  for  the  death  of  a 
bicycle  rider  who  was  struck  and  killed  at  a  defective  street  cross- 
ing, where  the  failure  to  construct  and  maintain  such  sidewalk 
was  alleged  as  negligence. 


John  H.  Fought^  Appellee^  t.  Joseph  Schlitz  Brewing 

Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  James 
C.  McBride,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1914.  Reversed  with  finding  of  facts.  Opinion  filed  April 
16.  1915. 

Statement  of  the  Case. 

John  H.  Fought,  the  appellee,  recovered  a  judgment 
for  $1,000  against  Joseph  Schlitz  Brewing  Qpmpany, 
the  appellant,  for  the  failure  and  refusal  of  appellant 
to  deliver  beer  to  appellee  under  a  certain  contract, 
from  which  the  defendant  appeals. 

A  contract  in  writing  was  entered  into  November 
17,  1904,  by  the  terms  of  which  the  appellee  agreed 
to  handle  exclusively  the  beers  of  appellant  in  Shelby 
county  for  a  period  of  five  years,  the  defendant  to 
loan  appellee  a  beer  wagon  to  be  used  by  him  in  his 
beer  business,  and  to  allow  him  five  dollars  for  cold 
storage  of  each  carload  of  beer  handled  under  the  con- 
tract. 

In  May,  1905,  the  city  council  of  the  city  of  Shelby- 
ville  refused  to  grant  licenses  for  the  sale  of  intoxicat- 
ing or  malt  liquors  for  the  municipal  year  ending  May, 

•See  IlllnolM  Xoten  Dlirefit,  VoU.  XI  to  XV.  and  CamuUtlre  Quarterly,  aama 
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1907.  At  that  time  the  appellee  had  on  hand  fifty-two 
half  barrels  of  dranght  beer  which  he  shipped  back 
to  appellant  and  was  credited  with  its  value  on  his 
account.  In  August,  1906,  appellant  renclered  appel- 
lee a  bill  covering  their  previous  transactions  showing 
a  balance  due  to  appellant  of  seventy-two  cents,  which 
appellee  paid.  In  May,  1907,  the  city  council  granted 
licenses  for  the  sale  of  intoxicating  and  malt  liquors 
for  the  municipal  year  ending  May,  1908.  Appellees 
then  made  a  demand  on  appellant  for  beer  under  their 
contract,  and  appellant  refused  to  let  him  have  any, 
on  the  ground  that  the  contract  was  terminated  when 
the  city  council  refused  to  grant  licenses  in  May,  1906, 
and  that  the  contract  had  been  forfeited,  terminated 
and  abandoned.  The  appellee  brought  this  suit  after 
the  contract  had  expired  by  lapse  of  time. 

Chafee,  Chew  &  Baker,  for  appellant. 

Whitaker,  Ward  &  Pugh,  for  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Damages,   f   66* — measure  for  breach  of  contract  to  supply 
beer.    The  measure  of  damages  for  the  refusal  of  the  defendant  to. 
furnish  heer  under  a  contract  with  the  plaintiff  for  a  term  of  years 
Is  the  excess  ahove  the  contract  price  the  latter  was  compelled  to 
pay  to  procure  elsewhere  heer  of  similar  quality. 

2.  Damages,  S  61* — when  loss  of  profits  recoverable  for  breach 
of  contract.  In  an  action  for  the  breach  of  a  contract  to  furnish 
beer  for  a  term  of  years,  the  plalntlfP  cannot  recover  for  loss  of 
profits,  or  the  expense  of  putting  up  Ice. 

3.  Co3«TBACT8,  $  289* — rcfusal  to  grant  license  as  termination  of 
contract  to  furnish  beer.  A  contract  to  furnish  beer  for  a  term 
of  years  for  sale  within  a  certain  city,  held  terminated  by  the  re- 
fusal of  the  common  council  to  grant  licenses  during  one  year  of 
the  stipulated  term,  where  the  plaintiff  did  not  order  any  beer  dur- 
ing that  year,  but  settled  with  the  defendant  In  full 

Thompson,  J.,  dissenting. 
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Gerdea  ▼.  Niemeyer,  193  111.  App.  574. 


Etta  A.  OerdeSy  Appellee^  t.  Samuel  Niemeyer,  Appel- 
lant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Theodore  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  by  Etta  A.  Gardes,  a  married  woman,  against 
Samuel  Niemeyer  for  board,  lodging  and  washing,  in 
which  she  recovered  judgment  for  eighty-one  dollars, 
from  which  the  defendant  appeals. 

The  husband  of  the  appellee  testified  that  for  his 
wife  he  presented  the  bill  for  board  to  appellant,  and 
that  appellant  refused  to  pay  it.  He  testified  without 
objection  to  his  competency,  and  was  thoroughly  cross- 
examined  by  appellant. 

Frank  J.  Wilkins/  for  appellant. 

W.  E.  CuBRAK,  for  appellee. 

Mb.  Justice  Scholfibld  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Witnesses,  $  41* — when  one  spouse  competent  tDitness  for 
other.  Testimony  of  the  plaintiff's  husband  in  her  behalf,  held 
competent  in  an  action  to  recover  for  board,  lodging  and  washing. 

2.  Witnesses,  $  49* — when  objection  to  competency  of  spouse 
waived.  One  who  thoroughly  cross-examines  the  plaintiff's  hus- 
band when  a  witness  in  her  behalf,  without  objecting  to  his  com- 
petency, cannot  raise  such  question  on  appeaL 

3.  Instbuctions,  f  151* — refusal  of  instructions  embodied  in 
those  given.  The  refusal  of  requested  instructions  is  not  erroneous 
when  covered  by  other  requested  instructions  actually  given. 

*Hee  UllBoiB  Notes  Digest,  Vols.  XI  to  XV,  aiid  CamuUtlTO  Qimrterir,  mmm 
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4.  Husband  and  wife,  §  202* — when  wife  may  recover  for  serv- 
ices. A  married  woman  may  recover  for  board,  lodging  ajid  washing 
for  the  defendant,  although  he  may  not  be  aware  that  her  husband 
consented  to  the  making  of  the  contract. 

5.  Evidence,  §  461* — when  weight  of  conflicting  evidence  for 
jury.  When  eyidence  is  conflicting  its  weight  is  to  ^  determined 
by  the  Jury. 

6.  Appeal  and  kbbob,  f  lill*^^when  verdict  on  conflicting  evi- 
dence not  disturbed,  A  verdict  will  not  be  set  aside  by  the  Appel- 
late Court  where  the  testimony  is  conflicting,  although  the  flndlng 
is  against  the  weight  of  the  evidence,  unless  it  appears  that  the 
jury  acted  under  passion  or  prejudice. 

7.  New  tbjal,  §  67*— -ii>7^en  not  granted  for  evidence  not  dis- 
covered subsequent  to  trial.  A  new  trial  will  not  be  granted  for 
newly-discovered  evidence  which  does  not  appear  to  have  been  dis- 
covered since  the  trial. 

8.  New  trial,  §  68* — when  not  granted  for  newly-discovered 
cumulative  evidence.  A  new  trial  will  not  be  granted  for  newly- 
discovered  evidence  which  is  merely  cumulative. 

9.  Husband  and  wife,  f  202* — when  evidence  sufficient  to  sustain 
verdict  for  wife  for  labor.  A  Judgment  in  favor  of  a  married 
woman  for  board,  lodging  and  washing  for  the  defendant,  held 
sustained  by  the  evidence. 


Lida  Corbly,  Appellee,  t.  Lindsey  Corbly,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  Geoboe 
W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  with  finding  of  fact.  Opinion  filed  April  16, 
1915.    Rehearing  denied  and  additional  opinion  filed  May  26,  1916. 

Statement  of  the  Case. 

Action  by  Lida  Corbly  against  Lindsey  Corbly,  the 
plaintiff's  father-in-law,  for  the  alleged  alienation  of 
her  husband's  affections.  From  a  judgment  of  $5,000 
in  favor  of  the  plaintiff,  the  defendant  appeals. 

•See  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumnlative  Quarterly,  same 
topic  and  section  nnmber. 
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The  appellant  contended  that  the  evidence  did  not 
sustain  the  verdict.  The  appellee's  evidence  tended 
to  show  that  she  had  lived  in  Paxton  all  her  life  with 
the  exception  of  five  years,  one  of  which  she  lived  in 
Wichita,  Kansas,  and  four  years  in  Auburn  Park, 
Chicago ;  that  Fred  Corbly,  her  husband,  as  well*  as 
the  defendant  were  residents  of  Paxton ;  that  her  occu- 
pation was  that  of  a  milliner;  that  on  the  next  day 
after  her  marriage  she  and  her  husband  returned  to 
Paxton  and  lived  at  a  hotel  two  weeks;  that  she  con- 
tinued her  millinery  business,  and  that  her  husband 
went  to  school  at  Eureka,  Illinois,  and  that  she  fur- 
nished the  money  for  his  tuition ;  that  after  graduating 
from  the  Eureka  Business  College  her  husband  re- 
turned to  Paxton  and  engaged  in  the  business  of  ship- 
ping stock;  that  during  the  first  few  years  of  her 
married  life  her  husband  had  been  affectionate  and 
kind  to  her;  that  during  the  first  few  years  of  h«r 
married  life  the  defendant  did  not  invite  her  to  his 
house  and  would  not  speak  to  her  or  recognize  her 
although  he  passed  her  almost  every  day,  and  that  at 
one  time  in  her  store,  brushed  up  against  her  and  did 
not  recognize  her,  and  that  this  treatment  of  her  con- 
tinued until  after  a  revival  meeting  held  about  the 
year  1901,  when  the  defendant  came  to  her  crying 
and  asked  her  to  forgive  him;  and  that  afterwards 
she  visited  the  house  of  the  defendant,  and  the  defend- 
ant and  his  wife  visited  her  home  until  the  last  two 
or  three  years  prior  to  her  separation  from  her  hus- 
band; that  these  visits  and  friendly  relations  con- 
tinued up  until  the  death  of  the  wife  of  defendant  in 
1906;  that  at  one  time  after  the  death  of  the  defend- 
ant's wife,  while  they  were  eating  breakfast,  she  asked 
the  defendant  to  pass  her  the  pepper,  and  he  asked, 
**what  are  you  going  to  use  pepper  for,"  and  on  her 
replying,  ' '  on  my  mush, ' '  he  said :  '  *  Aint  you  got  no 
sense  at  all  to  eat  pepper  on  mushf  Why  don't  you 
use  cream  on  itf"  That  the  appellant  would  come 
into  her  millinery  store  and  in  the  presence  of  her 
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husband  would  say  that  her  father  was  an  old  drunk- 
ard, never  amounted  to  anything,  and  never  made  any 
money,  only  sat  around  and  drank;  that  her  brothers 
were  drunkards,  and  they  were  all  a  pack  of  thieves; 
that  they  were  degenerates  and  thieves ;  thrit  Sherman 
had  married  money  and  Henry  had  married  money, 
that  Jim  had  married  into  the  Irish,  and  that  Fred 
(the  husband  of  appellee)  had  married  no  better.  That 
in  1908,  the  appellee  and  her  husband  hlBwi  taken  two 
little  children  to  educate  and  raise,  and  that  appellant 
told  his  son  Fred  in  the  presence  of  appellee,  that 
those  two  little  girls  had  parents  that  were  disgraceful 
and  low-down  trash,  and  that  he  did  not  intend  that 
any  of  his  money  should  be  spent  on  such  children  as 
those  two  little  girls,  and  said  if  Fred  continued  to  live 
with  appellee  in  that  way  he  would  never  get  any  of 
his  money ;  that  he  would  disinherit  him  entirely  from 
his  estate.  That  in  1910  appellant  told  Fred  in  the 
presence  of  appellee,  that  if  he  continued  to  live  with 
appellee  he  would  get  in  the  penitentiary;  that  all 
Walkers  ought  to  be  in  the  penitentiary;  that  they 
were  thieves,  and  that  appellee  was  no  better. 

Mrs.  Dedrich,  a  sister  of  appellee,  testified  that  she 
was  frequently  at  the  home  of  appellee  and  her  hus- 
band and  that  from  1896  up  to  about  1910  the  husband 
of  appellee  showed  great  affection  for  appellee;  that 
in  1910  she  saw  Fred  Corbly,  the  husband  of  appellee, 
slap  the  appellee  on  the  head  and  become  very  angry 
and  kicked  things  about  the  house;  that  in  1910  she 
heard  appellant  speak  to  Fred  Corbly  in  the  store 
about  some  trouble  an  Assyrian  girl  had  in  Paxton, 
and  he  told  Fred  that  if  he  wasn't  gotten  out  of  the 
Walker  family  the  next  thing  they  knew  they  would 
have  him  in  the  penitentiary,  and  if  they  did  he  would 
get  none  of  his  money  to  help  him,  and  also  that  if 
he  did  not  get  out  of  the  Walker  family  he  would  dis- 
inherit him ;  that  the  Walkers  were  thieves  and  rogues ; 
that  when  Fred  Corbly  would  return  from  a  visit  to 
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his  father  he  would  be  very  angry  and  kick  things 
around  the  house. 

Lizzie  Walker,  another  sister  of  appellee,  testified 
that  she  called  a,^  appellant's  house  for  the  purpose 
of  collectihg  sotne  money  appellant  owed  her,  and  that 
appellant  said  to  her  if  she  would  go  to  Lida  Corbly 
and  get  her  to  give  Fred  a  divorce  without  any  public 
disgrace,  he  would  pay  her  every  cent  he  owed  her, 
and  if  she  did  not  do  so  she  could  wait  for  her  money. 

A.  T.  Carlson  testified  that  Fred  Corbly  was  very 
affectionate  to  appellee,  and  that  they  frequently  hired 
rigs  of  him  up  to  1910. 

The' evidence  offered  by  appellant  tended  to  show 
that  the  appellee  had  been  married  to  a  man  by  the 
name  of  Maddox  prior  to  her  marriage  with  Fred  Cor- 
bly, and  that  Maddox  had  obtained  a  divorce  from  her 
in  Wichita,  Kansas,  on  the  grounds  of  adultery ;  that 
Fred  Corbly  had  no  knowledge  of  this  prior  marriage 
and  divorce  of  appellee  at  the  time  he  married  her ;  that 
she  married  him  under  the  name  of  Lida  Walker,  and 
in  her  marriage  certificate  in  answer  to  the  question 
as  to  the  number  of  bride's  marriage,  she  gave  the 
answer  ** first";  that  the  marriage  was  kept  secret 
from  Fred  Corbly 's  parents  for  some  time,  Fred  Cor- 
bly staying  at  his  father's  home;  that  the  appellant 
finally  he^rd  of  the  matter  and  upon  mentioning  the 
fact  to  his  son,  stated  to  him  that  the  proper  place 
for  a  married  man  was  with  his  wife,  and  ordered  him 
to  go  and  live  with  his  wife;  that  the  husband  then 
went  to  live  with  appellee  and  they  acquired  a  home; 
that  the  appellant  gave  them  considerable  lumber  for 
the  purpose  of  building  a  home;  that  this  house  was 
afterwards  sold  and  defendant  erected  a  business  block 
for  the  appellee  to  conduct  her  millinery  business  in, 
with  a  flat  for  residence  purpose  for  appellee  and  her 
husband  overhead;  that  the  store  room  and  flat  was 
occupied  by  appellee  in  conducting  her  business  and 
as  a  residence  for  herself  and  husband,  without  paying 
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rent  for  it  to  the  time  of  their  separation,  and  that 
the  appellee  remained  therein  until  the  time  of  trial, 
without  the  payment  of  rent ;  that  at  one  time  defend- 
ant kept  them  in  his  home  for  two  weeks.  The  evi- 
dence showed  that  Fred  Corbly  after  living  with  his 
wife  some  eight  or  ten  years  began  to  be  suspicious 
of  his  wife's  faithfulness  to  him,  and  that  he  finally 
drifted  into  the  habJt  of  drinking  and  gambling. 

Fred  Corbly  testified  that  about  the  year  1905,  the 
appellee  seemed  to  lose  her  afl&ection  for  him  and  that 
her  attitude  towards  him  changed;  that  she  would  go 
off  on  trips  to  Chicago  to  purchase  millinery  stock 
without  being  accompanied  by  him,  and  stay  from 
sixty  to  ninety  days  during  the  fall  leaving  him  home 
alone;  that  on  one  of  these  trips  she  left  in  Janu- 
ary and  did  not  return  until  March ;  that  after  one  of 
appellee's  trips  to  Chicago  in  the  latter  part  of  the 
year  1910,  her  husband  discovered  three  letters  hid- 
den under  a  flower  vase  in  her  millinery  department 
which  aroused  his  suspicion;  that  one  of  the  letters 
was  postmarked  Chicago,  and  addressed  to  appellee 
in  care  of  a  wholesale  millinery  house,  and  was  written 
by  a  traveling  salesman  for  a  wholesale  millinery 
house,  who  asked  her  to  meet  him  at  a  certain  corner 
in  Chicago,  and  stated  **they  would  go  out  and  have 
a  good  time;"  that  finally  he  found  a  deed  among 
some  papers  of  his  wife  conveying  property  in  Wichi- 
ta, Kansas,  to  Lida  M.  Maddox;  that  at  this  time  he 
had  never  heard  of  his  wife's  prior  marriage,  or  that 
she  had  ever  been  known  by  the  name  of  Maddox,  and 
that  on  making  investigation,  he  learned  of  a  decree 
of  divorce  obtained  from  his  wife  by  one  Simon  A. 
Maddox,  at  Wichita,  Kansas,  on  the  ground  of  adul- 
tery; that  prior  to  this  discovery  she  had  refused  to 
permit  him  to  occupy  the  same  bed  for  a  period  of 
several  weeks,  and  that  when  he  made  such  discovery 
he  at  once  left  and  moved  to  a  hotel.  He  testified 
that  nothing  his  father  had  said  to  him  or  in  his  pres- 
ence induced  him  to  leave  his  wife  or  furnished  any 
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reason  therefor,  and  that  he  left  her  because  he  did 
not  think  she  was  true  to  him. 

Dobbins  &  Dobbins  and  0.  H.  Wylie,  for  appellant. 

Kebb  &  LiNDLEY  and  Schneider  &  Schneider,  for 
appellee. 

Mb.  Justice  Scholfibld  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Husband  and  wife,  §  280* — when  evidence  insufficient  to  sus- 
toin  verdict  for  plaintiff  in  action  for  alienating  affections.  The 
evidence  in  an  action  against  a  father-in-law  for  alienating  the  affec- 
tions of  a  husband,  held  Insufficient  to  sustain  a  verdict  for  the 
plaintiff. 

2.  Appeal  and  ebbob,  §  1065* — sufficiency  of  assignment  that 
verdict  not  sustained  hy  evidence.  An  assignment  of  error  that  the 
court  erred  In  overruling  a  motion  for  a  new  trial  is  sufficient  to 
raise  the  question  of  the  sufficiency  of  the  evidence  to  sustain  the 
Judgment,  where  that  was  one  of  the  grounds  for  such  motlonJ 

3.  Appeal  and  ebbob,  §  1165* — when  single  question  only  consid- 
ered. When  a  single  question  fully  disposes  of  a  cause  on  appeal 
there  is  no  necessity  to  determine  other  questions  raised. 


*See  nilnols  Notes  Dlsefft.  Vols.  XI  to  XY,  and  Cnmiaatlve  i^amrtnir, 
topic  and  section  number.  i 
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John  Hlllman,  Appellant,  y.  John  Stratman,  Appellee. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon.  Albert 
Akebb,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  April  16,  1916. 

Statement  of  the  Case. 

Action  by  John  HiUman  against  John  Stratman  to 
recover  damages  for  the  failure  of  appellee  to  pur- 
chase land  according  to  a  written  contract.  Appellee 
gave  appellant  a  note  for  $2,000  for  the  cash  payment 
provided  in  the  contract,  which  the  appellant  returned 
at  the  trial.  Judgment  for  appellant  for  one  dollar 
was  entered,  from  which  he.  appeals. 

Evidence  was  admitted  of  the  admissions  or  state- 
ments of  appellant  * '  that  appellee  had  bought  the  land 
cheap,  that  it  was  really  worth  more  than  appellee 
agreed  to  pay  for  it.'' 

GovBRT  &  Lancaster,  for  appellant. 

H.  M.  SwoPE  and  J.  E.  Wall,  for  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Vendor  and  pubchaser,  §  320a* — when  admissions  of  vendor 
evidence  in  action  for  l>reach  of  contract.  EJvidence  of  statements  or 
admissions  of  a  vendor  that  a  vendee  bought  land  cheap,  and  that 
it  was  worth  more  than  he  agreed  to  pay  for  it,  held  admissible  in 
an  action  against  the  vendee  for  refusing  to  complete  the  purchase. 

2.  Vendor  and  purchaser,  S  320a'* — sufficiency  of  evidence  in  ac- 
tion for  breach  of  contract.  The  evidence  in  an  action  for  the  re- 
fusal of  a  vendee  to  complete  the  purchase  of  land  he  had  contracted 
to  buy,  held  to  sustain  a  verdict  in  favor  of  the  vendor  for  one 
dollar  damages. 


*See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  a-^d  Cumulative  Quarterly,  same 
topic  and  eection  number. 
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Nellie  M.  Pressley,  Administratrix,  Appellee,  v.  Bloom- 
ington  &  Normal  Railway  and  Llgkt  Company,  Ap- 
pellant. 

1.  Electricity,  §  24* — when  failure  to  prove  alleffation  immaterial. 
It  Is  immaterial  that  the  proof  in  an  action  by  the  administrator 
of  an  employee  of  a  city  against  a  lighting  company  for  negligence, 
causing  the  death  of  such  employee,  fails  to  show  that  the  telephone 
wire  which  fell  across  the  wires  of  the  lighting  company  and  that 
of  the  city  on  which  the  deceased  was  working  was  owned  and  con- 
trolled by  a  certain  telephone  company,  as  alleged  in  the  declaration, 
where  the  averments  of  the  declaration  that  the  telephone  wire  was 
owned  by  such  telephone  company  as  a  part  of  its  system  were  not 
essential  to  the  cause  of  action  against  the  lighting  company. 

2.  Tbial,  ft  276* — when  refusal  to  submit  special  interrogatories 
not  erroneous.  The  refusal  of  a  trial  court  to  submit  special  inter- 
rogatories to  the  jury  is  not  error  where  the  questions  which  the 
court  refused  to  submit  related  Indirectly  to  ultimate  facts  involved 
in  the  case,  but  were  evidentiary  in  their  nature  and  did  not  call 
for  direct  answers  as  to  such  ultimate  facts. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Colos- 
TiN  D.  Myebs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  April  16,  1915.  Rehearing 
denied  May  26,  1915. 

Livingston  &  Bach,  for  appellant;  Siqmund  Living- 
ston, of  counsel. 

Jacob  P.  Lindley  and  Babry  &  Morbissey,  for  appel- 
lee. 

Mb.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

This  is  an  action  by  appellee  against  appellant  for 
negligently  causing  the  death  of  appellee's  intestate. 

The  case  has  been  before  this  court  by  appeal  on 
three  former  occasions.  Pressley  v.  Kinloch-Bloom- 
ington  Tel  Co.,  158  111.  App.  220,  164  111.  App.  167, 

*8ee  IlUnolii  Notes  Dijrest,  Vols.  XI  to  XV,  and  CamolaUTe  Qaarterlr, 
fo)>ic  and  section  number. 
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184  111.  App.  113.  The  facts  in  this  case  are  fully  stated 
in  the  opinions  of  the  court  in  those  cases.  The  evi- 
dence in  this  case  was  the  same  as  on  the  former  trial 
with  these  exceptions,  that  several  of  the  city  ordin- 
ances which  controlled  th,e  wire  constructions  were 
offered  in  evidence  this  time  by  appellant  which  had 
not  heretofore  been  offered.  There  was  no  change  in 
the  pleadings.  On  the  last  trial  the  appellee  obtained 
a  judgment  for  $4,500  against  both  defendants.  This 
court  reversed  that  judgment  and  used  this  language : 
''The  appellants  having  been  sued  jointly,  and  the 
judgment  here  appealed  from  having  been  a  joint 
judgment  against  both  appellants,  the  judgment  must 
be  affirmed  as  to  both  or  reversed  as  to  both.  There 
being  no  sufficient  evidence  showing  the  appellant  tele- 
phone company  was  the  owner,  of  the  wire  which  is 
alleged  to  have  caused  the  injury,  the  judgment  as  to 
it  is  erroneous  and  must  be  reversed,  and  therefore 
must  be  reversed  as  to  both  appellants."  Immediately 
prior  to  the  trial  of  this  case,  the  appellee  dismissed 
her  suit  as  to  th«  codefendant,  Kinloch-Bloomington 
Telephone  Company. 

It  is  urged  by  appellant  that  there  was  a  fatal  vari- 
ance between  the  allegations  of  the  declaration  and  the 
proof,  in  that  the  declaration  avers  that  the  telephone 
wire  which  fell  across  the  wire  of  both  the  wires  of 
appellant  and  the  city  was  owned  and  controlled  by 
the  Kinloch-Bloomington  Telephone  Company,  while 
the  proof  fails  to  show  that  it  was  owned  or  controlled 
by  that  company.  The  averments  in  the  declaration 
that  the  telephone  wire  was  owned  and  controlled  by 
another  company  as  a  part  of  its  system  was  not  es- 
sential to  the  cause  of  action  against  appellant,  and  it 
was  immaterial  if  the  evidence  disapproved  that  aver- 
ment. Postal  Tel  Cable  Co.  v.  Likes,  255  111.  249 ;  Lin- 
quist  V.  Hodges,  248  111.  491. 

It  is  also  urged  by  appellant  that  the  court  erred 
in  refusing  to  submit  its  special  interrogatories  to  the 
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jury.  The  questions  which  the  court  refused  to  submit 
related  indirectly  to  ultimate  facts  involved  in  the  case 
but  were  evidentiary  in  their  nature  and  did  not  call 
for  direct  answers  as  to  such  ultimate  facts.  We  do 
not  find  any  error  in  the  giving  or  refusing  of  in- 
structions.    The  jury  were  properly  instructed. 

All  other  questions  urged  by  appellant  for  a  reversal 
of  this  judgment  have  been  settled  by  the  opinions 
of  this  court  on  the  former  appeals,  and  we  cannot 
now  consider  them  in  the  decision  of  this  case. 
Finding  no  reversible  error  in  the  record,  the  judgment 
will  be  aflSrmed. 

Affirmed. 


Jesse  Black,  Jr.  et  al.,  Appellants,  t.  John  L.  Bevan, 

Appellee. 

1.  Attorney  and  client,  §  150* — when  lien  not  enforceable 
against  purchaser  on  partition.  Where  a  bill  to  partition  real  es- 
tate, filed  by  attorneys  for  the  plaintiff  is  dismissed  by  the  plaintiff 
without  consent  of  his  attorneys  and  the  land  sold  to  the  attorney 
for  one  of  the  defendants  in  the  bill,  neither  the  solicitors  who  filed 
the  bill  nor  the  solicitor  to  whom  the  land  was  sold  being  parties 
to  th^  partition  suit,  it  is  irregular  for  the  plaintiff's  attorneys, 
after  such  dismissal,  to  file  a  petition  under  the  title  of  the  origi> 
nal  partition  suit  to  enforce  an  alleged  statutory  lien  for  solicitor's 
fees  against  such  purchaser. 

2.  Attorney  and  client,  §  138* — right  to  lien  where  partitior^ 
suit  dismissed  and  land  sold.  The  attorney  for  the  complainant  in 
a  bill  to  partition  real  estate  has  no  lien  upon  the  interest  of  the 
complainant  for  his  fees  where  the  suit  is  dismissed  by  the  com- 
plainant without  the  attorney's  consent  and  the  land  sold  to  another 
person. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon.  Thom- 
as M.  Harris,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

•See  Illinois  Notes  DlKest,  Vols.  XI  to  XV,  and  CumiilatlTe  Qaarterly, 
topic  and  section  number.  / 
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Jesse  Black,  Jr.,  and  Beach  &  Trapp,  pro  se. 
Ejenq  &  Miller,  for  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

One  James  Stone  employed  Jesse  Black,  Jr.,  of 
Pekin  and  Beach  &  Trapp'  of  Lincoln,  attorneys,  to 
file  a  bill  to  partition  145i/^  acres  of  land  in  which  the 
said  Stone  owned  an  undivided  one-fifteenth  interest. 

The  bill  to  partition  said  real  estate  was  filed  by 
the  said  attorneys  in  the  Circuit  Court  of  Logan  coun- 
ty to  the  May  term,  1914,  of  said  court. 

After  the  bill  was  filed  and  before  the  convening  of 
the  May  term  of  said  court,  the  said  Stone,  without 
the  consent  of  Black  and  Beach  &  Trapp,  his  attor- 
neys, sold  and  conveyed  his  undivided  interest  in  the 
said  real  estate  sought  to  be  partitioned  to  John  L. 
Bev^n,  an  attorney  for  one  of  the  defendants  in  the 
bill.  On  the  same  day  that  the  said  Stone  conveyed 
his  interest  to  said  Bevan  he,  the  said  Stone,  without 
the  consent  or  knowledge  of  Black,  Beach  &  Trapp, 
his  attorneys,  also  filed  in  the  office  of  the  Circuit 
Clerk  of  Logan  county  a  motion  in  writing  signed  by 
himself,  to  dismiss  the  partition  suit,  which  motion 
was  allowed  on  the  convening  of  court,  and  the  suit 
dismissed. 

After  the  partition  suit  was  dismissed,  Jesse  Black, 
Jr.,  and  Beach  and  Trapp,  complainant's  solicitors  in 
the  partition  suit,  filed  their  petition,  under  the  title 
of  the  original  partition  suit,  to  enforce  an  alleged 
lien  for  solicitor's  fees  against  John  L.  Bevan,  the 
purchaser  of  the  interest  of  James  Stone,  the  com- 
plainant in  partition  suit.  The  petition  sets  up  that 
these  solicitors  had  a  statutory  lien  for  attorney  fees 
which  they  had  earned,  and  avers  their  readiness,  abil- 
ity and  willingness  to  have  carried  said  suit  through 
to  a  final  decree,  and  that  if  said  partition  suit  had 
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been  prosecuted  to  a  final  decree,  six  hundred  dollars 
would  have  been  a  reasonable  and  customary  solicitor 's 
fee.  The  petition  recites  that  no  fee  was  agreed  upon 
in  advance  of  the  bringing  of  the  suit  nor  was  there 
any  written  contract  for  fees.  The  petition  fails  to  aver 
what  would  have  been  reasonable  compensation  for  the 
services  rendered  in  filing  the  bill.  The  petition  prays 
that  the  court  will,  under  the  statutes,  fix  a  reasonable 
fee  for  the  service  rendered  by  petitioners  and  order 
the  same  paid  forthwith,  and  in  default  of  the  pay- 
ment that  *  *  said  lien  provided  by  law  may  be  enforced 
by  the  order  and  judgment  of  this  court,  and  the  right, 
title  and  interest  and  estate  which  the  said  James 
Stone  owned  at  the  time  of  filing  said  bill  in  and  to 
the  real  estate  herein  described,  may  be  sold  by  and 
under  the  direction  of  the  court,  and  the  proceeds  ap- 
plied towards  the  payment  of  said  fees.'' 

The  petition  was  demurred  to  by  respondent  Bevan 
for  want  of  equity,  and  the  court  sustained  the  demur- 
rer and  dismissed  the  petition  *^for  want  of  equity." 

The  proceedings  are  irregular,  neither  the  solicitors 
who  filed  the  petition  nor  Bevan  were  or  are  par- 
ties to  the  suit  for  partition,  and  the  court  properly 
dismissed  the  petition. 

The  attorneys  for  the  original  complainant  had  no 
lien  on  his  interest  for  their  fees.  The  question  is 
fully  discussed  in  Story  v.  Hull,  143  111.  506,  and 
Dougherty  v.  Hughes,  165  111.  384.  The  statute  con- 
cerning liens  for  attorney  fees  has  no  application  to 
this  case  whatever.    Judgment  affirmed. 

Affirmed. 
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Alyln  Talbot  and  Clarence  Shoot,  Appellees,  y.  Atlantle 
Horse  Insurance  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  Morton 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  with  finding  of  facts.  Opinion  filed  April  16, 
1915.    Rehearing  denied  May  26,  1915. 

Statement  of  tbe  Case. 

Action  by  Alvin  Talbot  and  Clarence  Shoot  against 
Atlantic  Horse  Insurance  Company  to  recover  upon 
a  policy  of  insurance  issued  by  defendant  on  the  life 
of  a  horse  which  died  during  the  term  of  the  policy. 
From  a  judgment  for  plaintiff  for  $1,000,  defendant 
appeals. 

The  policy  was  delivered  to  plaintiffs  on  the  20th 
day  of  January,  1913,  and  by  its  terms  commenced  at 
noon  on  the  22nd  day  of  January,  1913,  and  was  for 
the  term  of  one  year. 

The  horse  took  sick  on  the  21st  day  of  January,  1913 
and  died  about  1:30  in  the  afternoon  of  the  23rd  of 
January,  1913.  It  was  claimed  by  plaintiffs  that  the 
sickness  of  the  21st  was  not  the  cause  of  the  death  of 
the  horse  on  the  23rd,  but  that  in  the  forenoon  of  the 
23rd  the  horse  became  sick  from  another  and  different 
disease,  and  died  the  same  day. 

By  the  third  clause  of  the  policy  it  was  provided, 
that  in  the  event  of  said  animal's  sickness,  that  it 
should  be  the  duty  of  the  insured  to  immediately  pro- 
cure the  services  of  a  veterinary,  and  that  the  insured 
should  also  notify  the  Atlantic  Horse  Insurance  Com- 
pany, Providence,  Rhode  Island,  by  sending  a  telegram 
immediately,  and  should  also  send  a  registered  letter 
within  twenty-four  hours  if  the  animal  became  inca- 
pacitated. *'And  the  failure  to  perform  any  of  the 
requirements  above  mentioned  in  this  paragraph,  if 
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death  ensue,  shall  relieve  the  company  of  any  and  all 
liabilities  nnder  the  policy." 

It  was  admitted  by  plaintiffs  that  these  provisions 
of  the  policy  were  valid  and  that  a  telegram  was  not 
sent  to  defendant  as  required  by  it.  The  evidence 
showed  that  the  horse  died  about  1 :30  p.  m.,  and  that 
Talbot,  who  lived  out  of  town  a  couple  of  miles  on  a 
farm  where  the  horse  was,  notified  E.  D.  StuU,  the 
agent  of  the  company,  and  that  StuU  went  out  about 
2 :30  p.  m.,  and  came  in  and  sent  a  telegram  to  the  At- 
lantic Horse  Insurance  Company  at  Providence, 
Ehode  Island,  and  wrote  a  letter  that  same  evening 
to  the  company.  The  evidence  showed  that  the  tele- 
gram was  actually  received  by  the  company  at  5:23 
p.  m.,  of  the  same  day.  The  telegram  stated  that  the 
horse  had  taken  sick  that  morning  at  10  and  died  about 
2:30.  The  letter  was  more  in  detail.  On  the  25th, 
after  receiving  the  telegram  and  letter,  the  company 
cashed  a  check  for  the  premium.  Afterwards  the  com- 
pany sent  blank  proofs  of  loss.  The  proofs  of  loss 
were  completed  January  30th  and  sent  in.  On  the 
18th  of  March  the  company  denied  liability  and  re- 
turned  the  premium,  which  was  refused  by  plaintiff. 
This  was  contended  by  plaintiff  to  be  a  waiver  of  the 
notice  required  in  the  third  clause  of  the  policy.  The 
horse  was  taken  sick  on  the  morning  of  the  21st  and 
there  is  nothing  in  the  record  to  show  that  he  recovered 
from  that  sickness  before  his  death.  The  horse  was 
being  treated  by  Talbot  for  the  sickness  contracted  on 
the  21st  at  the  time  it  was  discovered  he  had  another 
disease  and  from  which  plaintiff  claimed  he  died. 

There  was  no  evidence  in  the  record  that  at  the  time 
the  company  cashed  the  check  for  the  premium  or 
that  at  the  time  the  proofs  of  loss  were  sent  that  the 
appellant  had  any  notice  whatever  that  the  horse  had 
been  sick  prior  to  the  23rd. 

Thomas  J.  Graydon  and  Henby  A.  Neal  for  appel- 
lant. 
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Charles  C.  Lee  and  Albert  C  Anderson,  for  ap- 
pellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  INSUBANCE,  S  364* — When  acceptance  of  premium  vyithout  no- 
tice of  breach  of  condition  not  a  waiver.  A  live  stock  insurance 
company  does  not  waive  its  rights  to  have  notice  of  the  sickness 
of  a  horse  which  took  sick  between  the  date  of  delivery  of  the  policy 
and  the  date  when  the  policy  took  effect,  where  the  policy  provided 
that  In  the  event  of  sickness  it  should  be  the  duty  of  the  insured 
to  Immediately  notify  the  company  by  sending  a  telegram  and 
by  sending  a  registered  letter  if  the  animal  became  incapacitated, 
and  that  the  failure  to  so  do  would  Invalidate  the  policy,  and 
the  horse  again  became  sick  on  the  day  after  the  policy  took 
effect  and  died  in  the  afternoon  of  the  same  day,  and  the  agent  of 
the  company,  upon  notification  of  the  second  sickness  by  the  in- 
sured, telegraphed  the  company  on  the  same  day  that  the  horse 
had  taken  sick  that  day  and  had  died,  and  gave  the  details  in  a 
letter,  and,  after  receipt  of  the  letter  and  telegram,  the  company, 
without  notice  of  the  first  sickness,  cashed  a  check  for  the  premium 
and  afterwards  sent  blank  proofs  of  loss,  but,  after  receiving  the 
proofs  of  loss,  denied  liability  and  returned  the  premium  to  the 
insured. 

2.  Insurance,  S  221* — when  breach  of  condition  09  to  notice  of 
BicknesB  of  horse  bars  recovery.  Where  a  policy  of  insurance  upon 
the  life  of  a  horse  requires  immediate  notice  by  telegram  and  by 
registered  letter  of  the  sickness  and  provides  that  the  failure  to 
give  such  notice  shall  invalidate  the  policy,  there  can  be  no  recov- 
ery upon  the  policy  if  there  is  a  violation  of  the  condition,  even 
though  the  horse  took  sick  at  a  time  between  the  date  of  delivery 
of  the  poUcy  and  the  date  it  took  effect,  and  may  have  died  of  an- 
other disease  which  it  contracted  the  day  after  the  policy  took  ef- 
fect. 


^Bm  nilnols  Notes  Digest,  Vols.  XI  to  XV,  aod  CumulatlTe  Quarterlj,  same 
tople  Mid  Mctlon  mmiber. 
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Marie  Hatcher,  Appellee,  y.  Quincy  Horse  Railway  and 

Carrying  Company,  Appellant. 

1.  Appeal  and  ebbob,  §  1411* — when  verdict  on  conflicting  evi- 
dence not  disturbed.  The  verdict  In  a  personal  Injury  case  will  not 
be  held  to  be  against  the  manifest  weight  of  evidence  where  the 
testimony  is  in  direct  conflict  and  two  juries  have  found  in  favor 
of  the  plaintiff. 

2.  Witnesses,  §  188* — when  question  leading.  In  action  to  re- 
cover for  damages  for  personal  injuries  received  through  the  al- 
leged negligence  of  a  street  car  company,  In  starting  the  car  while 
the  plaintiff,  who  'had  got  upon  the  step  leading  to  the  platform 
of  the  car,  was  holding  to  the  hand  hold  and  was  in  the  act  of  rais- 
ing her  foot  to  the  platform,  the  defense  being  that  plaintiff  did  not 
intend  to  become  a  passenger  upon  the  car  but  intended  to  get  off 
again  because  her  friend  whom  she  was  looking  for  was  not  on  the 
car,  a  question  on  direct  examination  asking  plaintiff  to  state  wheth- 
er or  not  when  she  "stopped  at  that  point"  it  wa&  with  the  inten- 
tion of  taking  the  car  to  her  home,  is  leading  and  suggestive. 

3.  Appeal  and  ebbob,  §  1507* — when  leading  question  harmless, 
A  leading  and  suggestive  question  propounded  to  the  plaintiff  upon 
direct  examination,  in  an  action  for  damages  for  personal  injuries 
received  through  the  negligence  of  defendant  In  starting  the  car 
while  plaintiff  was  trying  to  get  on  it,  as  to  whether  when  plaintiff 
"stopped  at  that  point"  she  intended  to  take  the  car  to  her  home, 
is  harmless  where  the  plaintiff  already  had  answered  as  to  her  in- 
tention. 

4.  Witnesses,  §  187* — when  permitting  leading  questions  dis- 
cretionary.  The  matter  of  permitting  leading  questions  to  be  asked 
is  within  the  sound  discretion  of  the  court. 

5.  Evidence,  §  165* — when  question  does  not  call  for  self-serving 
declaration.  A  question  as  to  whether  or  not  the  witness,  who  was 
plaintiff  in  an  action  to  recover  damages  against  a  street  car  com- 
pany for  personal  injuries  received  through  the  negligence  of  the 
company,  the  defense  being  that  plaintiff  did  not  intend  to  become 
a  passenger,  said  anything  to  her  friend  before  and  just  as  she 
left  her  friend's  home  to  go  to  the  corner  where  she  took  the  car, 
as  to  where  she  was  going  and,  if  so,  what  she  said  to  her  friend, 
is  not  objectionable  as  calling  for  a  self-serving  declaration. 

6.  Evidence,  §  78* — when  question  as  to  statements  to  others 
regarding  intention  not  erroneous.  A  question  is  not  objectionable 
as  calling  for  evidence  not  part  of  the  res  gestw  where  the  plaintiff. 


•8ee  lUlnolk  Not«t  Dlscat,  Yolt.  XI  to  XV,  and  CumnliUlT*  Onartorly, 
topic  and  Mctloa  ncmbor. 


Thibd  District — ^April,  1915.  591 

'■■■■■'  ~  ■        '         ■  ■  ■  ■ .   -  .^ 

Hatcher  ▼.  Qulncy  Horse  Ry.  ft  Carrying  Co.,  193  111.  App.  590. 

in  an  action  to  recover  damages  for  personal  injuries  from  a  street 
car  company,  the  defense  being  that  plaintiff  did  not  intend  to  be- 
come a  passenger,  was  asked  as  to  whether  or  not,  when  and  Just  . 
before  she  left  the  home  of  her  friend  and  went  to  the  comer  where 
she  took  the  car,  she  told  her  friend  where  she  was  going  and,  if 
80,  what  she  said  to  her. 

7.  EviDENCB,  S  221^ — when  hearsay,  ETldence  that  the  witness, 
plaintiff  in  an  action  to  recover  damages  for  personal  injuries  from 
a  street  car  company,  the  defense  being  that  plaintiff  did  not  in- 
tend to  become  a  passenger,  was  told  by  her  son,  who  called  her  up 
on  the  telephone  at  a  friend's  house  on  the  evening  of  and  before 
the  accident,  and  from  which  place  she  went  to  the  comer  where 
she  attempted  to  take  the  car,  that  a  certain  friend  of  hers  wanted 
her  to  go  down  town  with  her  and  that  she  should  go  home,  and 
her  friend  would  come  down  and  meet  her  there,  is  improper  as 
hearsay. 

8.  Witnesses,  S  239* — what  improper  on  redirect  examination. 
It  is  improper  redirect  examination  to  ask  a  witness,  plaintiff  in 
an  action  to  recover  for  personal  injuries  from  a  street  car  com- 
pany, the  defense  being  that  plaintiff  did  not  intend  to  become  a 
passenger,  as  to  what  her  son  said  to  her  over  the  telephone  at  her 
friend's  residence  the  evening  of  the  accident,  and  from  which  place 
she  later  went  to  the  comer  where  she  attempted  to  take  the  car, 
the  purpose  being  to  elicit  an  answer  to  the  effect  that  the  son  told 
her  that  a  friend  of  hers  wanted  her  to  go  down  town  with  her 
and  for  her  to  go  on  home  and  that  she  would  come  dowi^  on  the 
car  and  meet  her  there. 

9.  Appeal  ai«d  ebbob,  §  1475* — when  admission  of  hearsay  harwr 
less.  It  is  not  reversible  error  to  permit  a  question  and  answer, 
which  are  improper  as  mere  hearsay,  to  be  asked  and  answered  on 
redirect  examination,  where  the  evidence  was  called  out  on  cross- 
examination,  and  the  question  and  answer  were  explanations  of  the 
inference  drawn  from  the  cross-examination. 

10.  Evidence,  §  368* — when  question  calls  for  a  conclusion.  An 
answer  to  a  question  propounded  to  a  medical  expert  upon  the  trial 
of  an  action  to  recover  damages  for  personal  injuries  from  a  street 
car  company  as  to  whether,  after  the  examination  of  a  plate,  it 
corroborated  his  diagnosis  of  the  condition  of  the  plaintiff,  held 
objectionable  as  stating  the  conclusion  of  the  witness. 

11.  Evidence,  §  395* — when  question  erroneous  as  calling  for  a 
conclusion,  A  question  propounded  to  a  witness  as  to  whether  or 
not  he  permitted  his  attention  to  persons  who  were  getting  on  a 
street  car  to  be  distracted  by  any  conversation  with  any  of  the 
women  getting  on  the  car  is  objectionable  as  calling  for  the  opin- 
ion and  conclusion  of  the  witness. 

•See  UlinoUi  Notes  Diseat.  Volt.  XI  to  XV,  and  CnmiiUiUve  Qvartwlj,  Mm« 
topic  and  sectloii  nomber. 
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12.  Evidence,  §  375* — vihen  quentUin  ooZfo  ^or  a  amclution.  A 
question  propounded  to  a  street  car  conductor  as  to  whether  he 
used  all  the  means  within  his  power  to  prevent  an  accident  to  a 
person  apparently  endeavoring  tp  get  on  a  car  Is  objectionable  as 
calling  for  the  conclusion  of  the  witness. 

13.  Evidence,  §  375* — when  question  erroneous  as  calling  for  a 
conclusion,  A  question  asking  a  street  car  conductor  to  state  wheth- 
er there  was  anything  he  did  not  do  that  might  have  been  done 
to  prevent  an  accident  to  a  person  evidently  trying  to  get  on  a  car 
Is  objectionable  as  calling  for  the  conclusion  of  the  witness. 

14.  Evidence,  §  396* — when  question  calls  for  a  conclusion.  A 
question  Is  objectionable  as  calling  for  the  conclusion  of  the  witness 
where  a  street  car  conductor  is  asked  whether  or  not  up  to  a  cer- 
tain time  he  knew  that  plaintiff  did  not  intend  to  remain  on  the 
car. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon.  Air 
bebt  Akebs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.     Opinion  filed  April  16,  1915. 

John  E.  Wall,  for  appellant 

Charles  J.  Soopield  and  Fbank  J.  Pbnick,  for  ap- 
pellee. 

Mb.  Justice  Scholpield  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  trespass  on  the  case  of  Marie 
Hatcher  against  the  Quincy  Horse  Railway  and  Carry- 
ing Company  to  recover  damages  for  injuries  received 
by  her  through  the  alleged  negligence* of  the  company. 
The  case  has  been  tried  three  times,  and  this  is  the  sec- 
ond time  the  case  has  been  brought  to  this  court.  On 
the  first  trial  the  jury  disagreed.  The  second  trial  re- 
sulted in  a  verdict  and  judgment  for  plaintiff  for 
$5,000,  which  was  reversed  and  remanded  by  this 
court  (181  111.  App.  30).  On  the  last  trial  the  jury 
rendered  a  verdict  for  the  plaintiff  of  $4,000,  on  which 
judgment  was  entered,  to  reverse  which  judgment  the 
appellant  has  appealed  to  this  court.    The  facts  in  this 

'See  lUlDois  Notes  Digest,  YoU.  XI  to  XV,  and  CnmvlallT*  Qattrtorl/, 
topic  and  section  number. 
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case  are  fully  stated  in  the  opinion  of  this  court  on  the 
former  appeal  (181  HI.  App.  30). 

It  is  first  argued  by  appellant  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence.  The  ap- 
pellee testified  that  she  got  upon  the  step  leading  to 
the  platform  of  the  car  and  that,  while  she  was  holding 
to  the  haind  hold  and  in  the  act  of  raising  her  foot  to 
the  platform,  the  car  was  started ;  that  she  held  on  as 
long  as  she  could,  and  fell  or  was  thrown  from  the 
car  and  that  she  never  was  upon  the  platform  at  all. 
In  this  she  is  partly  corroborated  by  the  testimony  of 
Earl  Farrar,  Leona  Johnson  and  Blanche  and  Dora 
Blodgett.  The  conductor  testified  that  appellee  was 
not  on  the  step  when  the  car  started,  but  that  she  was 
upon  the  platform;  that  she  was  standing  there  peer- 
ing into  the  car ;  that  the  car  had  been  started  and  was 
then  in  motion ;  and  that  after  the  car  had  gone  twenty- 
five  or  thirty  feet,  she  attempted  to  get  off,  and  thus 
received  her  injury.  The  testimony  of  Dr.  Rice,  Lyda 
Thompson,  Florence  Bower  and  W.  E.  Pringle,  as  to 
admissions  made  by  appellee  after  the  accident 
occurred,  tend  to  corroborate  the  testimony  of  the 
conductor.  There  were  but  two  eyewitnesses  to  the 
accident,  the  conductor  and  Earl  Farrar,  a  boy  of 
eleven  years  of  age.  Their  testimony  is  in  direct 
confiict,  as  is  also  that  of  appellee  and  the  conductor; 
and  while  the  testimony  of  the  Farrar  boy  does  to  some 
extent  conflict  with  that  of  appellee,  it  tends  to  corrob- 
orate her  in  that  she  was  attempting  to  get  on  the  car 
instead  of  off  of  it  when  she  received  the  injury.  The 
evidence  is  in  direct  conflict.  Two  juries  have  found 
in  favor  of  appellee.  We  cannot  say  that  the  verdict 
is  against  the  manifest  weight  of  the  evidence. 

On  the  trial  of  the  case  the  appellee  was  asked, 
**You  may  state  whether  or  not  when  you  stopped  at 
that  point  it  was  with  the  intention  of  taking  the  car 
to  your  home  near  Sixth  street!"  Appellant  objected 
to  the^  question  as  being  leading  and  suggestive.    The 
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court  overruled  the  objection  and  the  witness,  an- 
swered, * '  Yes  sir. '  *  It  is  urged  by  appellant  that  this 
was  reversible  error.  We  think  not.  The  question 
was  leading  and  suggestive,  but  the  question  was  harm- 
less, as  the  witness  had  before  testified  as  to  her  inr 
tention.  ^  The  matter  of  permitting  leading  questions 
to  be  asked  is  within  the  sound  discretion  of  the  court. 
Peebles  v.  O'Gara  Coal  Co.,  239  111.  370. 

On  the  trial  appellee  was  also  asked,  ^'Now  just 
before  you  left  and  as  you  were  leaving  the  Balthrope 
home,  for  the  purpose  of  going  to  12th  and  Main 
streets  as  you  have  stated,  you  may  state  whether  or 
not  you  said  anything  as  to  where  you  were  going  to 
Miss  Nellie  Balthrope,  and  if  so  what  did  you  say  to 
herT"  The  question  was  objected  to  by  appellant  as 
being  a  self-serving  declaration  and  no  part  of  the 
res  gestae.  The  objection  was  overruled  and  the  wit- 
ness answered,  '*I  told  her  I  was  going  up  to  the 
comer  to  take  the  car  to  go  home."  We  think  the 
objection  was  properly  overruled.  Appellee  was  in 
the  act  of  leaving  the  Balthrope  home  when  she  made 
the  statement  and  left  immediately  and  forthwith  went 
to  the  comer  where  she  was  to  take  the  car.  It  was  a 
speaking  act  and  made  in  connection  of  the  act  proven, 
and  was  perfectly  proper.  Neice  v.  Chicago  <&  ji.  R. 
Co.,  165  111.  App.  627 ;  Chicago  d  E.  I.  R.  Co.  v.  Chaur- 
cellor,  165  lU.  438. 

On  redirect  examination  appellee  was  asked  the 
following  question:  **You  may  state  to  the  jury  what 
it  was  your  son  Barclay  said  to  you  over  the  telephone 
when  you  were  at  Miss  Balthrope *s  residence  that 
evening  before  the  accident T*'  The  question  was  ob- 
jected to  on  the  ground  that  it  was  not  proper  re- 
direct examination  and  that  it  was  a  self-serving 
declaration,  hearsay,  and  no  part  of  the  res  gestae. 
The  objection  was  overruled  and  the  witness  answered : 
'*He  told  me  that  Mrs.  Go  vert  wanted  me  to  go  down 
town  with  her;  for  me  to  go  home  and  she  would  come 
down  and  meet  me  there."     After  the  witness  an- 
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swered,  appellant  moved  to  strike  out  that  portion  of 
the  answer  in  which  the  witness  stated,  '  *  for  me  to  go  * 
home  and  she  would  come  down  and  meet  me  there." 
The  motion  was  overruled  and  exceptions  taken.  The 
conversation  was  called  out  by  appellant  on  cross- 
examination  and  the  question  and  answer  were 
explanations  of  the  inference  drawn  from  the  cross- 
examination  ;  and  while  the  question  and  answer  were 
improper  as  being  hearsay  and  not  proper  redirect 
examination,  the  error  is  not  of  such  harmful  nature 
as  should  cause  a  reversal  of  the  judgment. 

Objection  was  also  made  to  the  testimony  of  Dr. 
Williams.  He  was  asked  this  question :  *  *  After  your 
examination  of.  the  plate,  I  will  ask  you  whether  or  not, 
in  your  opinion,  it  corroborates  your  diagnosis  of  the 
condition  of  the  plaintiff? "  It  is  argued  by  appellant 
that  the  question  was  leading  and  suggestive,  but  no 
such  objection  appears  in  the  record.  It  was  objected 
to  that  the  witness  had  not  identified  the  plate  and  that 
the  question  was  immaterial  and  irrelevant.  The  plate 
was  identified.  We  think  the  testimony  was  improper 
as  stating  a  conclusion  of  the  witness.  The  question 
bore  solely  on  the  question  of  damages,  and  there  is 
no  complaint  that  the  damages  are  excessive,  and  the 
extent  of  appellee's  injuries  are  not  controverted. 

On  redirect  examination  of  Edgar  Englehart  by 
appellant,  he  was  asked :  * '  State  to  the  jury  whether 
or  not  you  permitted  your  attention  to  the  persons 
who  were' getting  on  that  car  to  be  distracted  by  any 
conversation  with  any  of  the  women  who  were  getting 
on  that  carT"  This  was  objected  to  and  the  objection 
sustained.  The  objection  was  properly  sustained. 
The  question  called  for  the  opinion  and  conclusion  of 
the  witness. 

The  next  complaint  relates  to  the  refusing  of  the 
court  to  permit  the  conductor  to  answer  the  following 
questions:  ** State  to  the  jury  whether  you  used  all 
the  means  within  your  power  to  prevent  this  acci- 
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dent!"  ''State  to  the  jury  whether  there  was  any- 
thing you  did  not  do  that  might  have  been  done  upon 
that  occasion  to  prevent  this  accident  T"  *'Up  to  that 
time  tell  the  jury  whether  or  not  you  knew  that  Mrs. 
Hatcher  did  not  intend  to  remain  on  that  cart"  Ob- 
jections were  made  to  these  questions  and  sustained 
by  the  court.  The  questions  involved  the  very  matter 
to  be  passed  on  by  the  jury  and  also  called  for  the  con- 
clusion of  the  witness.  The  objections  were  properly 
sustained. 

It  is  argued  that  the  court  erred  in  giving  certain 
instructions  for  appellee  and  in  refusing  certain  in- 
structions offered  by  appellant.  We  have  examined 
the  instructions  complained  of  and  find  no  reversible 
error  in  either  the  giving  or  refusing  of  instructions. 
The  jury  were  fully  instructed  as  to  the  law  of  the  case. 
Finding  no  reversible  error  in  the  record  the  judgment 
is  affirmed. 

Affirmed. 


Jeiinette  Cox,  Infant,  Appellee,  v.  St.  Louis,  Springfield 

&  Peoria  Railroad,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
Robert  B.  Shiblet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  by  Jennette  Cox,  an  infant,  against  the  St. 
Louis,  Springfield  &  Peoria  Railroad  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff,  a  child,  seven- 
teen months  old.  From  a  judgment  for  plaintiff  for 
nine  hundred  dollars,  defendant  appeals. 


Thikd  Distrioo? — ^Apbil,  1915.  597 

Cox  V.  St  L6ulB,  S.  ft  P.  Railroad,  193  111.  App.  596. 

Plain tiflf  had  strayed  near  defendant's  railroad 
tracks  and  was  struck  by  one  of  defendant's  inter- 
urban  cars,  which  was  running  at  a  higher  rate  of 
speed  than  was  permitted  by  the  ordinance  of  the  city, 
and  which  crushed  her  skull  to  such  an  extent  that  it 
wag  necessary  to  remove  a  portion  of  it.  The  child 
recovered  entirely  from  the  accident. 

John  B.  Habdaway  and  Binakeb  &  Binakeb,  for  ap- 
pellant. 

H.  H.  WiLLOuGHBY  and  Peebles  &  Peebles,  for  ap- 
pellee. 

Mb.  Justice  Scholfibld  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  EvrDKNCE,  §  461* — when  evidence  shows  that  accident  took 
place  within  a  city.  Evidence  which  establishes  tbe  fact  that  a 
child  was  injured  by  a  train  at  the  Intersection  of  two  streets  In 
a  certain  city,  the  place  alleged  In  the  declaration  as  the  place  of 
the  Injury,  and  as  being  within  the  corporate  limits  of  the  city. 
Is  sufficient  to  establish  the  fact  that  the  place  where  the  accident 
occurred  was  within  the  corporate  limits  of  the  city. 

2.  Municipal  corporations,  S  105* — when  ordinance  admissible. 
An  ordinance  of  a  city  regulating  the  speed  of  electric  railroad  cars 
within  the  corporate  limits,  which  Is  printed  In  book  form  and 
purports  to  be  published  by  authority  of  the  city  council  of  a  city, 
Is  admissible  In  evidence  In  action  by  an  Infant  against  a  street 
railroad  company  to  recover  damages  for  Injuries  sustained  as  a  re- 
sult of  the  negligence  of  the  company  In  running  lt6  cars  at  a  high- 
er rate  of  speed  than  was  authorized  by  such  ordinance. 

3.  Damages,  §  134* — when  verdict  not  excessive.  A  verdict  and 
judgment  for  nine  hundred  dollars,  in  an  action  by  an  Infant  sev- 
enteen months  old  against  a  street  car  company  to  recover  dam- 
ages for  Injuries  sustained  as  a  result  of  the  negligence  of  the 
company.  Is  not  excessive  where  the  Infant's  skull  was  crushed 
to  such  an  extent  that  It  was  necessary  to  remove  a  portion  of  it, 
the  Infant  later  completely  recovering  from  the  Injury. 

•Bee  Illlnol*  Notes  DUest,  Volt.  XI  to  XV.  and  Cumulative  Quarterly,  fame 
topic  and  tectlon  number. 
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Truman's  Pioneer  Stud  Farm,  Appellee,  y.  Zion  F, 

Baker  et  aL,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon.  Wn^ 
LiAM  G.  CocHBAN,  Judgc,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1914.  Affirmed.  Opinion  filed  April  16,  1915.  Rehear- 
ing denied  May  26,  1916.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

Statement  of  the  Case. 

Action  by  Truman's  Pioneer  Stud  Farm  against 
Zion  F.  Baker,  J.  F,  Fleming,  J.  H.  Baker  and  Mary 
C.  Baker  on  a  promissory  note  given  by  defendants 
for  the  purchase  price  of  a  stallion.  The  facts  are 
fully  stated  in  a  former  opinion  of  the  court.  Tru- 
man^s  Pioneer  Stud  Farm  v.  Baker,  176  111.  App.  524.) 

The  horse  was  bought  in  the  spring  of  1907  and 
notes  given.  There  was  a  written  warranty  of  the 
stallion  to  be  an  average  foal  getter  (if  bred  to  any 
reasonable  number  of  good  breeding  mares,  said  mares 
to  be  regularly  returned,  tried,  and  bred),  and,  if  he 
should  prove  otherwise,  he  should  and  must  be  re- 
turned to  Truman's  Pioneer  Stud  Farm  at  Bushnell, 
Illinois,  and  another  stallion  of  the  same  breed,  but  of 
no  greater  value,  taken  in  his  place. 

At  the  end  of  the  first  year  the  horse  having  not 
proved  up  to  the  warranty,  by  agreement  of  the  parties 
the  trial  and  warranty  were  extended  another  year,  or 
to  March,  1909.  In  February,  1909,  defendants  here, 
tried  to  talk  with  Truman  over  the  telephone,  and  say 
that  he  refused  to  talk.  Truman  said  he  refused  to 
talk,  except  that  he  said  to  return  the  horse.  Defend- 
ants do  not  claim  there  was  any  extension  for  another 
j^ear  or  any  waiver  of  the  contract  by  Truman.  The 
defendants  kept  the  horse  the  third  year  without  at- 
tempting to  return  him  or  having  any  further  agree- 
ment 
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E.  J.  MiLLEBy  for  appellants. 

Frank  J.  Thompson,  Edward  C.  Craig  and  Donald 
B.  Craig,  for  appellee. 

Mb.  Justice  Scholfield  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  fi  275* — remedy  of  purchaser  for  hreach  of  toarranty 
under  contract  providing  for  return.  The  only  remedy  of  the  pur- 
chaser of  a  stallion  for  a  breach  of  warranty,  the  purchaser  giving 
notes  for  the  purchase  price,  is  to  return  the  stallion,  under  a  con- 
tract proTlding  that  the  stallion  is  warranted  to  be  an  average 
foal  getter,  if  bred  to  .a  reasonable  number  of  good  breeding  mares, 
that  said  mares  should  be  regularly  returned,  tried  and  bred,  and 
that  if  he  should  prove  otherwise  he  should  be  returned  and  another 
stallion  of  the  same  breed  and  equal  value  taken  In  his  place. 

2.  Tbial,  S  204* — when  verdict  for  plaintiff  may  J>e  directed,  A 
verdict  may  be  directed  where  no  defense  is  proven. 

3.  Trial,  S  35* — ivhen  absence  of  judge  harmless.  The  improper 
conduct  of  the  trial  judge  in  being  absent  from  the  room  during 
the  final  argument  of  a  case,  during  which  time  one  of  the  counsel 
makes  improper  remarks,  is  not  reversible  error  where  a  verdict 
might  have  been  directed  and  no  other  Judgment  could  be  sus- 
tained under  the  evidence. 

4.  Saixs,  S  105* — when  agreement  for  exchange  not  a  waiver 
of  original  agreement.  An  agreement  to  exchange  a  stallion,  bought 
under  a  contract  with  warranty,  for  another  is  not  a  waiver  of  the 
original  contract  of  purchase. 

5.  Set-off  and  becoupment,  §  10* — wh,en  unliquidated  damages 
cannot  he  set  off.  Unliquidated  damages  for  the  breach  of  a  con- 
tract to  exchange  a  stallion,  which  had  been  bought  under  another 
contract  with  the  same  person,  for  another  .cannot  be  set  oflt  in  a 
suit  in  assumpsit  on  promissory  notes  given  by  the  purchaser  under 
the  original  contract 


*See  nilnolt  Notes  Dlsett,  VoU.  XI  to  XV»  and  ComiilAtlvo  Quarterly,  lame 
topte  and  — otion  nnmbor. 
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Eastern  Illinois  S.  N.  S.  v.  City  of  Charleston,  193  111.  App.  600. 


Eastern  Illinois  State  Normal  School,  Appellant,  t. 

City  of  Charleston,  Appellee. 

1.  Municipal  cobpobations,  §  41* — what  powers  possessed  by, 
A  municipal  corporation  possesses  and  may  exercise  only  such 
powers  as  are  expressly  delegated  to  it  by  the  legislature,  or  which 
are  necessarily  implied  from  those  expressly  given. 

2.  Municipal  corporations,  §  799* — power  as  to  waterworks. 
All  of  the  pow^  and  authority  of  a  city  in  relation  to  waterworks 
is  acquired  from  paragraphs  254-270,  280  of  ch.  24  of  the  statutes 
(J.  &  A.  Hf  2012-2019,  2081). 

3.  Municipal  corporations,  §  814* — when  contract  to  supply  wa- 
ter donation.  A  resolution  adopted  by  a  city  council  offering  to  sup- 
ply the  Eastern  Illinois  State  Normal  School  with  all  the  water 
needed  by  it  for  a  term  of  fifty  years  in  consideration  of  a  payment 
of  |5,  held  a  donation.  ^ 

4.  Municipal  corporations,  §  155* — power  to  give  away  prop- 
erty. The  councilmen  of  a  city  are  the  trustees  of  the  municipality, 
and  have  no  power  to  donate  any  of  its  property  or  funds. 

5.  Municipal  corporations,  §  808a* — when  may  contract  to  sup- 
ply water  at  fixed  rate  for  term  of  years.  Neither  express  nor  im- 
plied power  to  permit  a  city  to  bind  itself  by  contract  to  furnish 
water  at  a  fixed  rate  for  a  period  of  years  is  conferred  by  para- 
graphs 254-270,  280  of  chapter  24  of  the  statutes  (J.  ft  A.  71f  2012- 
2019,  2081). 

6.  Municipal  corporations,  fi  808a* — validity  of  contract  to  fur- 
nish water  for  term  of  years.  A  resolution  adopted  by  the  common 
council  of  the  city  of  Charleston,  agreeing  to  furnish  the  Eastern 
Illinois  state  Normal  School  with  all  of  the  water  it  required  for 
a  term  of  fifty  years  in  consideration  of  |5,  is,  although  acted  upon 
for  a  number  of  years,  ultra  vires  and  void. 

7.  Municipal  corporations,  §  808a* — when  city  estopped  from 
claiming  contract  to  supply  water  is  ultra  vires.  The  acceptance 
by  the  trustees  of  the  Eastern  Illinois  State  Normal  School  of  a 
resolution  adopted  by  the  common  council  of  the  city  of  Charleston, 
agreeing  to  supply  the  school  with  all  of  the  water  it  needed  for  a 
term  of  fifty  years  in  consideration  of  $5,  does  not  estop  the  city 
from  setting  up  that  the  contract  is  ultra  vires  and  void. 

Eldredge,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  E.  R.  E. 
KiMBROUGH,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1914.  Affirmed.  Opinion  filed  April  16,  1915.  Rehearing 
denied  May  26,  1915. 


•See  Illinois  Notes  Digest,  YoU.  XI  to  XV,  and  OnnmlAtlTe  Quarterly, 
topic  and  section  number. 
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Statement  by  the  Court  In  1895,  the  Legislature 
of  Illinois  passed  an  act  establishing  the  Eastern  Illi- 
nois State  Normal  School  (sections  364  to  380  of  chap- 
ter 122  entitled  ''Schools"  [J.  &  A.  ^  10491-10507]). 
Section  373  (J.  &  A.  ][  10500)  provides:  ''The 
Trustees  shall,  as  soon  as  practicable  after  their  ap- 
pointment, arrange  to  receive  from  the  localities  de- 
siring to  secure  the  location  of  said  school,  proposals 
for  donation  of  a  site,  of  not  less  than  forty  acres  of 
ground,  and  other  valuable  considerations,  and  shall 
locate  the  same  in  the  place  oflfering  the  most  advan- 
tageous conditions,  all  things  considered,  in  that  por- 
tion of  the  State,  lying  north  of  the  Baltimore  and 
Ohio  Southwestern  Railroad,  and  south  of  the  Wabash 
Railroad,  and  east  of  the  main  line  of  the  Illinois  Cen- 
tral Railroad,  and  the  counties  through  which  said 
roads  run,  with  a  view  of  obtaining  a  good  water  sup- 
ply and  other  conveniences  for  the  use  of  the  institu- 
tion." 

The  city  council  of  the  city  of  Charleston,  at  a  regu- 
lar meeting  held  on  July  5,  1895,  before  the  school  was 
located,  adopted  the  following  resolution  as  an  induce- 
ment to  procure  the  location  of  the  school  at  that  city : 

"A  resolution  offering  the  Trustees  of  the  Eastern 
Illinois  State  Normal  School,  providing  it  be  located 
in  this  city,  all  the  water  it  may  require  for  use  in  its 
buildings  and  on  its  grounds  also  for  fire  protection 
for  the  consideration  of  five  dollars  for  the  period  of 
fifty  years  was  read  and  on  motion  adopted  by  all 
voting  Aye.''*  The  city  of  Charleston  at  that  time  was 
the  owner  of  a  municipal  water  plant. 

The  trustees  of  said  school  were  notified  of  said  res- 
olution and  relying  thereon,  located  the  school  on  Sep- 
tember 1, 1895,  on  a  parcel  of  land  adjoining  the  south 
corporate  limits  of  said  city  of  Charleston.  The 
trustees  thereafter  erected  buildings  for  said  school  on 
said  land  and  furnished  the  same,  and  the  school  was 
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opened  in  1899.  At  the  time  the  school  was  located  the 
city  had  a  water  main  about  twenty  feet  north  of  its 
south  corporate  line.  The  trustees,  after  the  passage 
of  said  resolution  and  the  location  of  the  school,  tapped 
said  water  main  and  connected  therewith  water  pipes 
extending  to  the  school  grounds  and  buildings,  and  the 
school  has  ever  since  maintained  said  water  pipes  at 
its  own  expense  and  derived  its  water  supply  from  the 
said  municipal  water  plant.  In  1904,  the  land  on  which 
the  school  is  located  was  annexed  to  and  included  with- 
in the  city  limits. 

On  May  15, 1913,  the  city  council  voted  to  discontinue 
furnishing  water  to  the  school  without  charge,  and  in 
July,  1913,  passed  an  ordinance  fixing  the  rates  for 
water  at  nine  cents  per  thousand  gallons  and  authoriz- 
ing the  water  board  to  install  water  meters  wherever 
in  their  judgment  it  was  necessary,  the  cost  of  the 
meter  and  installation  to  be  charged  to  the  consumer. 
The  city  installed  two  meters  in  the  service  pipes  con- 
nected with  the  school  at  a  cost  of  $309.30,  and  served 
notice  on  the  trustees  that  on  October  1st  the  meters 
would  be  read  and  a  bill  rendered  for  water  consumed 
to  that  date;  that  a  bill  would  be  rendered  monthly 
thereafter,  and  that  unless  the  bills  for  installing  the 
meters  were  paid  and  arrangements  made  for  payment 
for  the  water  consumed  the  supply  would  be  cut  off 
without  notice.  In  November,  1913,  the  rate  was  by 
ordinance  changed  to  six  and  one-half  cents  per 
thousand  gallons.  The  city  now  demands  $188.64 
water  rent  from  August  25,  1913  to  October  1,  1913. 

The  school  has  an  attendance  of  500  students  and  33 
teachers.  It  has  several  large  buildings  used  for 
educational  and  dormitory  purposes,  which  are  heated 
by  steam.  The  only  water  supply  it  has  is  from  the 
municipal  water  plant  of  the  city  of  Charleston  and 
which  it  has  used  under  the  resolution  passed  by  the 
city  council  before  the  school  was  located. 
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The  city  now  threatens  to  cut  off  the  water  supply 
unless  the  school  pays  for  the  installation  of  the  meters 
and  the  water  used  through  them  at  the  rate  fixed  by 
the  ordinance. 

The  school  filed  a  bill  in  chaucery  praying  for  an 
injimction  restraining  the  city  and  its  officers  from 
obstructing  or  interfering  with  the  flow  of  city  water 
from  the  city  mains  into  the  water  pipes  of  the  school ; 
that  the  ordinances  passed  by  the  city  council  be  de- 
creed null  and  void  as  to  the  complainant,  and  that  the 
city  be  decreed  to  comply  with  the  terms  of  the  resolu- 
tion passed  before  the  location  of  the  school.  A  tem- 
porary injunction  was  issued.  The  defendant  filed  a 
special  demurrer  to  the  bill,  which  on  the  hearing  was 
sustained  and  complainant  standing  by  its  bill,  judg- 
ment was  rendered  dismissing  the  bill  for  want  of 
equity.    The  complainant  appeals., 

T.  N.  CoFEB  and  P.  J.  Lucby,  for  appellant 

John  T.  Kincaid  and  Albert  C.  Anderson,  for  ap- 
pellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  question  presented  by  this  record  is  whether  or 
not  the  offer  made  by  the  city  of  Charleston  in  the 
resolution  adopted  by  the  city  council  on  July  5,  1895, 
and  its  acceptance  by  the  trustees  of  appellant,  coupled 
with  the  location  and  maintenance  of  the  school  at  the 
city  of  Charleston  is  a  legal,  valid  and  enforceable 
contract. 

The  primary  question  is  whether  or  not  the  appellant 
had  the  right  and  authority  to  make  the  offer  and 
contract  set  forth  in  the  resolution.  The  bill  contains 
no  allegations  concerning  the  organization  of  the  city 
of  Charleston  nor  any  allegation  concerning  any  right 
or  authority  in  the  city  council  to  make  contracts  in 
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the  nature  of  that  which  it  is  contended  was  made  by 
the  passage  of  the  resolution  by  the  city  council  and 
its  acceptance  by  the  trustees  of  appellant. 

It  is  only  from  the  allegations,  that  the  name  of  ap- 
pellee is  the  city  of  Charleston  and  that  it  has  a  city 
council  and  corporate  limits  that  the  inference  is 
drawn  that  it  is  a  municipal  corporation.  However, 
both  parties  state  that  appellee  is  a  municipal  corpora- 
tion. 

Municipal  corporations  may  exercise  only  such 
powers  as  are  expressly  delegated  to  them  by  the  leg- 
islature and  such  as  are  necessarily  implied  from-those 
expressly  given.  City  of  Chicago  v.  N,  S  M.  Hotel  Co., 
248  111.  265 ;  Smith  v.  McDowell,  148  lU.  51 ;  People  v. 
Board  of  Education  Paris  Union  School  Dist,  255  111. 
572 ;  Illinois  Cent.  Hospital  for  Insane  v.  City  of  Jack- 
sonville, 61  111.  App.  199:  There  is  therefore  no  such 
thing  as  an  inherent  power  in  any  municipality  which 
is  created  by  legislative  enactment. 

Cities  get  all  their  power  and  authority  relating  to 
waterworks  from  paragraphs  254  to  270  and  280  of 
chapter  24  of  the  statute  (J.  &  A.  ^^  2012-2019,  2081). 
Under  section  254  ( J.  &  A.  ^  2012)  cities  are  author- 
ized and  have  power,  **to  provide  for  a  supply  of  water 
for  the  purposes  of  fire  protection,  and  for  the  use 
of  the  inhabitants  of  such  cities,  incorporated  towns 
or  villages  by  the  erection,  construction  and  maintain- 
ing of  a  system  of  water- works  or  by  uniting  with  any 
adjacent  city,  incorporated  town  or  village,  in  the 
erection,  construction  and  maintaining  of  a  system  of 
water-works  for  the  joint  use  of  such  cities,  incorpor- 
ated towns  or  villages,"  etc. 

''The  business  of  furnishing  the  inhabitants  of  a 
city  with  water  by  means  of  water  works  so  constructed 
as  to  bring  the  water  from  some  permanent  source  of 
supply  and  distribute  it  by  means  of  pipes  laid  in  the 
streets  to  the  residences  and  places  of  business  of  those 
desiring  to  obtain  their  water  supply  in  that  manner, 
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though  not  an  exercise  of  the  powers  of  sovereignty 
is  undoubtedly  a  business  which  is  public  in  its  nature, 
and  belongs  to  that  class  of  occupations  or  enterprises 
upon  which  a  public  interest  is  impressed."  Wagner 
V.  City  of  Rock  Island,  146  111.  139;  City  of  Danville  v. 
DanvUle  Water  Co.,  178  111.  299. 

Section  257  of  chapter  24  of  the  statute  (J.  &  A. 
T[  2015)  provides:  **The  common  council  of  such  cities 
•  *  *  shall  have  power  to  make  and  enforce  all 
needful  rules  and  regulations  in  the  erection,  con- 
struction and  management  of  such  water-works,  and 
for  the  use  of  water  supplied  by  the  same.  And  such 
cities  •  •  •  shall  have  the  right  and  power  to  tax, 
assess  and  collect  from  the  inhabitants  thereof  such 
tax,  rent  or  rates  for  the  use  and  benefit  of  water  used 
or  supplied  to  them  by  such  water-works,  as  the  com- 
mon council  •  •  •  shall  deem  just  and  expedient. 
And  all  such  water  taxes,  rates  or  rents  shall  be  a  lien 
upon  the  premises  and  real  estate  upon  or  for  which 
the  same  is  used  or  supplied.  And  such  taxes,  rents 
or  rates  shall  be  paid  and  collected,  and  such  lien  en- 
forced, in  such  manner  as  the  common  council  shall, 
by  ordinance,  direct  and  provide.'' 

The  act  of  the  legislature  establishing  appellant 
provides  for  the  donation  of  a  site  and  other  valuable 
considerations  from  localities  desiring  to  secure  the 
location  of  appellant.  The  resolution  offering  to  the 
trustees  all  the  water  the  school  may  need  for  use  in 
its  buildings  and  on  its  grounds  and  for  fire  protec- 
tion for  the  consideration  of  $5  for  fifty  years,  is  an 
offer  to  donate  all  the  water  the  appellant  may  require 
foi:  fifty  years.  The  fact  that  the  sum  of  $5  is  men- 
tioned as  a  consideration  does  not  relieve  the  contract 
from  the  charge  that  it  is  a  donation. 

The  city  councilmen  are  trustees  of  the  municipal- 
ity, and  have  no  authority  to  donate  any  of  the  funds 
or  property  of  the  city.  '*  Every  one  is  presumed  to 
know  the  extent  of  a  municipal  corporation's  control 
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of  its  public  fundSy  and  such  a  corporation  cannot  be 
estopped  to  aver  its  incapacity  when  an  effort  is 
made  to  enf6rce  against  it  a  contract  which  it  had  no 
authority  to  make/'  People  v.  Parker,  231  DL  478; 
Hope  V.  City  of  Alton,  214  HI.  102 ;  Roemheld  v.  City  of 
Chicago,  231  HI.  467;  City  of  DanviUe  v.  Danville 
Water  Co,,  supra. 

Counsel  for  appellant  cite  the  cases  of  Burre  v.  City 
of  Carbondale,  76  HI.  455,  and  City  of  Chicago  v. 
University  of  Chicago,  131  111.  App.  361,  affirmed  in 
228  111.  605,  as  holding  that  the  city  council  had  author- 
ity to  bind  appellee  by  the  resolution  adopted  by  it. 
The  City  of  Carbondale  case,  supra,  is  not  in  point 
for  the  reason  that  the  question  involved  was  the  dona- 
tion of  certain  bonds  voted  to  secure  the  location  of 
the  Southern  Illinois  Normal  University.  In  1869,  the 
legislature  passed  an  act  authorizing  cities  and  towns 
in  southern  Illinois  to  issue  bonds  in  aid  of  the  South- 
em  Illinois  University  (Sess.  Laws  1869,  page  247), 
so  that  in  that  case  cities  had  been  expressly  author- 
ized by  the  State  to  make  such  donations.  In  the  Uni- 
versity of  Chicago  case,  supra,  where  the  question  pre- 
sented by  the  bill  was  the  validity  of  an  ordinance 
directing  the  water  rates  assessed  against  charitable, 
religious  and  educational  institutions  within  the  city 
of  Chicago  to  be  remitted  and  canceled,  the  city  in  its 
answer  to  the  bill  filed  by  the  university,  alleged  the 
validity  of  the  ordinance.  The  Supreme  Court  affirmed 
the  case  for  the  reason  that  the  *'city  cannot  now  be 
heard  to  say  that  the  Circuit  Court  erred  in  adopting 
its  view,"  and  did  not  pass  upon  tlie  question  of  the 
right  of  a  municipality  to  donate  water  to  the  univer- 
sity. 

The  powers  conferred  by  the  statute  on  cities  neither 
expressly  nor  impliedly  authorize  a  city  to  bind  itself 
by  contract  to  furnish  water  for  a  period  of  years  at  a 
fixed  rate,  {Illinois  Cent.  Hospital  for  Insane  v.  City  of 
Jacksonville,  supra),  and  a  city  council  haa  the  right 
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to  change  the  rates  at  any  time  {City  of  Danville  v. 
Danville  Water  Co.,  supra),  hence  the  members  of  one 
city  council  cannot  by  contract  bind  their  successors. 

We  are  of  the  opinion  that  donations,  of  the  kind 
requested  by  the  act  creating  appellant,  can  only  be 
made  by  individuals  and  private  corporations  desiring 
the  locatiofL  in  the  vicinity  and  not  by  municipalities. 
The  proposals  must  come  from  the  people  of  the  lo- 
cality as  individuals.  The  locality  is  not  the  munici- 
pali^.  The  donation  proposed  by  the  resolution  of  the 
city  council  of  the  city  of  Charleston  was  unauthorized 
and  ultra  vires. 

It  is  further  contended  by  appellant  that  since  the 
proposal  in  the  resolution  was  accepted  by  the  trustees 
of  appellant  and  the  school  erected  and  maintained,  the 
city  is  estopped  to  deny  the  validity  of  the  contract. 

*  *  The  doctrine  of  ultra  vires  is  applied  with  greater 
strictness  to  municipal  bodies  than  to  private  corpora- 
tions. (1  Smith  on  Mun.  Corp.  sec.  661.)  Persons 
dealing  with  a  municipal  corporation  are  chargeable 
with  notice  of  its  powers  to  contract.  *  *  *  A  muni- 
cipal corporation  is  not  estopped  from  denying  the 
validity  of  a  contract  when  there  was  no  authority  for 
making  it. ' '  Hope  v.  City  of  Alton,  supra;  May  v.  City 
of  Chicago,  222  111.  595 ;  Snyder  v.  City  of  Mt.  Pulaski, 
176  111.  397 ;  City  of  Danville  v.  Danville  Water  Co., 
supra.  The  contention  of  appellant  that  appellee  is 
estopped  to  dAiy  the  validity  of  the  contract  cannot  be 
sustained.    The  decree  is  affirmed. 

Affirmed. 
Mb.  Justice  EiiDbsdge  dissents. 
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Kinch  Tndor,  Appellant,  t.  F.  H.  Phipps,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon.  Wii^ 
LiAM  G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1914.  Affirmed.  Opinion  filed  April  16,  1915.  Rehear- 
ing denied  May  26,  1915. 

Statement  of  the  Case. 

Action  of  replevin  by  Kinch  Tudor  against  F.  H/ 
Phipps  before  a  justice  of  the  peace.  On  an  appeal  to 
the  Circuit  Court  on  September  30,  1912,  the  court  di- 
rected a  verdict  in  favor  of  the  defendant.  On  that 
day,  on  a  motion  for  a  new  trial  being  overruled,  the 
plaintiff  prayed  an  appeal  to  this  court,  which  was  al- 
lowed upon  the  filing  of  a  bond  within  twenty  days,  and 
a  bill  of  exceptions  within  ninety  days. 

The  common-law  record  made  by  the  clerk  of  the 
Circuit  Court  shows  that  on  October  21,  1912,  plaintiff 
filed  a  motion  to  set  aside  the  order  overruling  a  mo- 
tion for  a  new  trial,  the  entry  of  judgment  and  the  order 
fixing  the  time  to  file  an  appeal,  bond  and  that  a  similar 
motion  was  also  filed  November  13,  1912.  On  January 
9, 1914,  at  the  September  term,  1913,  the  motions  were 
overruled,  and  on  January  24,  1914,  the  plaintiff  was 
allowed  an  appeal  to  this  court  on  filing  a  bond  within 
twenty  days,  and  a  bill  of  exceptions  within  one  hun- 
dred days.  On  May  4, 1914,  a  bill  of  exceptions,  was 
filed,  which  showed  neither  a  motion  for  a  new  trial  on 
September-  30,  1912,  nor  anything  that  occurred  subse- 
quent to  the  entering  of  judgment  on  that  day,  other 
than  the  prayer  for  an  appeal.  Neither  did  the  bill  of 
exceptions  contain  anything  as  to  any  motions,  or  rul- 
ings thereon,  at  the  March  term,  1914. 

The  only  bill  of  exceptions  in  the  case  was  filed  May 
4,  1914.    The  time  for  filing  a  bill  of  exceptions  given 
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in  September,  1912,  after  a  final  judgment  had  been 
entered,  was  never  extended. 

John  E.  Jennings  and  William  M.  Moban,  Jr.,  for 
appellant. 

Vause,  Hughes  &  Kigeb,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Appeal  and  £Brob»  §  800* — necessity  of  preserving  ruling  on 
motions  in  bill  of  exceptions.  Where  error  is  to  be  assigned  on  the 
decision  of  a  court  upon  a  motion,  the  ruling  thereon  together  with 
an  exception  must  be  preserved  in  a  bill  of  exceptions. 

2.  Appeal  and  error,  §  839* — when  hill  of  exceptions  stricken 
from  the  files.  A  bill  of  exceptions  will  be  stricken  from  the  files 
when  not  filed  until  after  the  expiration  of  the  time  granted  by  the 
court. 

3.  Appeal  and  error,  §  839* — when  hill  of  exceptions  not  timely 
filed.  A  bill  of  exceptions  filed  May  4,  1914,  where  the  only  order 
made  required  a  filing  within  ninety  days  from  September  30,  1912, 
does  not  constitute  a  proper  appeal,  where  no  further  extension 
was  granted  and  the  bill  does  not  show  any  subsequent  motions 
or  rulings  thereon. 


Edwin  L.  Foell,  Appellant,  y.  Christ  Rasmassen,  Ap- 
pellee, 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
James  C.  McBridk,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  April 
16.  1915. 


•See  nilnolt  Notes  Dlfr«st,  Volt.  XI  to  XV,  and  Camalatlve  Quarterlj,  Mme 
tot^he  and  Bectlon  number. 
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Statement  of  the  Case. 

Action  on  the  case  brought  by  Edwin  L.  Foell  against 
Christ  Basmnssen  to  recover  damages  for  the  loss  of 
a  lefe  caused  by  the  discharge  of  a  gun  in  the  defend- 
ant's hands.  From  a  verdict  and  judgment  in  favor  of 
the  defendant,  the  plaintiff  appeals. 

The  evidence  showed  that  the  appellant  and  appellee 
with  others  were  hunting  together  during  cold  weath- 
er; that  the  former  shot  at  and  missed  a  rabbit,  and 
that  the  appellee,  who  was  within  a  few  feet  from  and 
in  plain  siglit  of  the  appellant,  turned  to  shoot  at  it, 
pulling  back  the  hammer  of  his  gun  as  he  did  so,  when 
the  hammer  slipped  from  his  numbed  thumb  and  the 
gun  was  discharged,  when  it  was  in  range  of  the  appel- 
lant's  leg,  inflicting  a  wound  which  necessitated  am- 
putation. 

William  A.  Kane,  for  appellant. 

John  E.  Hogan,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  ZSA*^-v)hen  objection  essential  to  review. 
Evidence  admitted  without  objection  will  not  be  reviewed  on  ap- 
peal. 

2.  Weapons,  §  1* — when  answerable  for  accidental  discharge  of 
gun.  Where,  while  the  plaintiff  and  defendant  were  hunting  to- 
gether, the  latter'B  gun,  as  he  was  turning  in  the  direction  of  the 
plaintiff  in  order  to  shoot  at  a  rabbit,  was  discharged  to  the  plain- 
tiff's injury,  when  the  defendant's  thumb,  which  was  numb  with 
cold,  slipped  from  the  hammer  of  the  gun,  held  that  the  accident 
was  due  to  the  negligence  of  the  defendant  in  pointing  the  loaded 
weapon  towards  the  plaintiff. 

3.  Weapons,  §  1* — burden  to  show  accidental  discharge  of  gun. 
Where  a  person  is  injured  by  the  discharge  of  a  gun  in  the  hands 
of  and  under  the  exclusive  control  of  another,  the  burden  rests  on 
the  latter  to  prove  that  he  was  without  fault. 

•See  nilnols  Notes  Divest,  Vols.  XI  to  XV,  and  Ciimal»tlve  Qnarterlr,  mum 
topic  and  section  number. 
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In  re  Probate  of  Will  of  Mary  Schmanda,  Deceased. 

John    Schmanda,    Proponent,    Appellant,    t.    Mary 
Schmanda,  Contestant,  Appellee. 

Wills,  §  94* — when  execution  of  will  fraudulently  obtained.  The 
evidence  held  to  show  such  fraud  and  Improper  conduct  on  the 
part  of  the  proponent  to  Justify  the  denial  of  the  probate  of  a  will, 
where  it  appeared  that  a  friend  of  the  proponent,  who  was  but 
slightly  acquainted  with  the  testatrix,  a  Polish  woman  who  did  not 
speak  English,  examined  a  former  will  and  informed  her  that  it  was 
not  good  but  that  the  person  who  drew  it  had  played  a  trick  on  her, 
acted  as  interpreter  for  an  attorney  who  did  not  understand  Polish, 
who  was  employed  by  the  proponent  to  prepare  a  will  under  which 
the  latter  was  the  principal  beneficiary. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  April  16,  1915. 

0.  D,  Mann  and  Morbis  Loefp,  for  appellant ;  E.  M. 
SbymouB;  of  counsel. 

A.  B.  Dennis  and  W.  0.  Edwabds,  for  appellee, 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

An  instrument  in  writing  dated  February  3,  1914, 
purporting  to  be  the  last  will  and  testament  of  Mary 
Schmanda,  deceased,  was  filed  in  the  County  Court  of 
Vermilion  county,  with  a  petition  for  its  probate,  and 
upon  the  proof  offered  probate  was  refused.  From 
that  order  an  appeal  was  prosecuted  to  the  Circuit 
Court,  where  upon  a  hearing  probate  of  the  will  was 
refused.  John  Schmanda,  the  proponent,  prosecutes 
this  further  appeal. 

The  evidence  shows  that  Mary  Schmanda  was  a 
widow,  a  Polish  woman  who  did  not  speak  English. 
She  resided  in  Westville  in  Vermilion  county  and  had 

•Hce  Illlnolt  Note*  Dlire«t,  Volt.  XI  to  XV,  and  CvmidstiTo  Qiwrteru,  Mimo 
topic  and  section  number. 
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an  adopted  daughter,  Mary  Schmanda,  about  twelve 
years  of  age,  who  is  the  party  contesting  the  probate 
of  the  will. 

John  Schmanda,  the  proponent  and  sole  legatee  un- 
der the  will,  is  a  brother  of  the  deceased  husband  of 
testatrix  and  resides  in  Chicago,  where  he  is  in  the 
employ  of  Swift  &  Company.  On  February  3,  1914, 
and  for  some  time  prior  thereto,  the  testatrix  was  seri- 
ously ill  and  confined  to  her  bed.  At  that  date  the  tes- 
tatrix was  living  with  Frank  Suzn  and  his  wife  in  a 
house  where  her  husband  had  died,  and  which  the  testa- 
trix about  the  date  of  her  husband's  death  had  deeded 
to  Frank  Suzn  under  an  agreement  that  the  Suzns 
should  care  for  testatrix  during  her  natural  life. 

On  Sunday,  February  1,  1914,  the  proponent,  John 
Schmanda,  left  Chicago  and  went  to  Westville  for  the 
purpose  of  having  the  testatrix  execute  a  will.  Before 
leaving  Chicago  he  made  an  arrangement  with  Simon 
K.  Obrzut,  a  Polish  interpreter  and  real  estate  agent 
in  Chicago,  to  go  to  Westville  to  assist  in  the  making 
of  the  proposed  will.  Obrzut  had  an  engagement 
in  Chicago  for  Monday  and  went  to  Westville  to  the 
home  of  the  testatrix  on  Tuesday.  The  only  acquaint- 
ance Obrzut  had  with  the  testatrix  was  that  he  had 
met  her  once  in  Danville  some  eight  months  before 
that  time,  when  he  had  gone  there  to  execute  a  bond 
for  a  friend  of  Schmanda  who  was  in  jail  charged  with 
bastardy.  On  arriving  at  the  home  of  the  testatrix, 
Obrzut  inquired  of  her  if  she  had  a  will  and  she  told 
him  she  had.  He  said,  ''Let  me  see  if  She  replied, 
''All  right,"  and  showed  it  to  him.  After  seeing  the 
writing  shown  him  by  Mrs.  Schmanda,  Obrzut  "told 
her  it  was  no  will,"  that  it  "wasn't  any  good"  and  was 
only  a  receipt  for  money,  and  that  one  Otto  Newman, 
who  had  prepared  the  writing  shown  him,  "had  been 
playing  some  kind  of  a  trick  on  her."  That  same  after- 
noon tlio  proponent  with  Obrzut  and  John  Majorsik, 
a  l^olish  man  who  lived  in  Kellyville  and  with  whom 
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Mrs.  Schmanda  had  not  been  on  good  terms  for  some 
time,  went  to  Danville,  where  the  proponent  employed 
Mr.  Brittingham,  an  attorney,  to  go  to  Westville  and 
draw  a  will  for  Mrs.  Schmanda. 

Mr.  Brittingham,  who  is  an  American  and  does  not 
talk  Polish,  accompanied  by  the  proponent,  Obrznt 
and  Majorsik,  went  to  Westville,  where  Mr.  Britting- 
ham prepared  the  instrument  in  controversy.  Obrznt 
was  the  means  of  communication  between  the  testatrix 
and  the  scrivener.  He  translated,  in  the  presence  of 
the  beneficiary  and  others,  from  English  to  Polish  the 
questions  asked  by  the  scrivener,  and  from  Polish  to 
English  the  replies  and  statements  made  by  the  testa- 
trix. 

The  will  is  witnessed  by  Obrzut  and  Majorsik,  both 
of  whom  speak  Polish,  and  by  Brittingham  and  Mr. 
Hamilton,  neither  of  whom  speak  or  understand  Polish. 

There  is  a  clause  in  the  will:  *'The  above  devise  is 
made  upon  condition  that  John  Schmanda  care  for  me 
during  my  natural  life,  *  *  *.'*  Although  the  tes- 
tatrix already  had  conveyed  her  home  to  Suzn  upon  a 
promise  of  Suzn  to  care  for  her.  The  legatee  was  pres- 
ent when  the  will  was  drawn  and  executed.  This  clause 
tends  to  show  that  there  was  some  influence  brought 
to  bear  on  the  testatrix  to  execute  the  will  in  pro- 
ponent's favor. 

Each  of  the  four  attesting  witnesses  testified  that  the 
testatrix  was  of  sound  mind  and  memorj',  and  that  the 
testatrix  signed  the  will  in  their  presence  and  acknowl- 
edged it  to  be  her  will.  It  is  very  apparent  that  the 
English  speaking  witnesses  could  know  but  little  about 
such  matters  from  their  own  knowledge,  and  that  they 
^  relied  for  their  knowledge  on  the  information  obtained 
through  the  Polish  interpreter.  The  proponent  made 
the  proof  necessary  to  require  the  will  to  be  admitted 
to  probate,  *' provided  that  no  proof  of  fraud,  compul- 
sion or  other  improper  conduct  be  exhibited,  which  in 
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the  opinion  of  said  County  Court  shall  be  deemed  suffi- 
cient to  invalidate  or  destroy  the  same/' 

The  undisputed  facts — ^that  the  sole  beneficiary,  be- 
fore seeing  the  testatrix,  made  an  arrangement  in  Chi- 
cago with  his  friend  Obrzut,  who  was  comparatively  a 
stranger  to  testatrix  and  who  was,  as  Obrzut  himself 
states,  unable  to  draw  a  will,  to  go  all  the  way  from 
Chicago  to  Vermilion  county  to  look  after  the  making 
of  a  will  for  the  testatrix  to  be  prepared  by  some  other 
person;  that  Obrzut  immediately  on  reaching  West- 
ville  inquired  of  the  testatrix  if  she  had  made  a  will, 
and  on  learning  she  had,  then  asked  to  see  it  and  told 
her  that  the  paper  shown  him  was  not  a  will  and  that 
the  party  who  drew  it  was  playing  a  trick  on  her ;  that 
Obrzut  with  the  other  Polish  attesting  witness,  who 
was  not  a  friend  of  the  testatrix,  with  the  beneficiary 
went  to  Danville  to  employ  a  lawyer  to  draw  the  will, 
and  that  the  Chicago  witness  and  friend  of  the  sole 
beneficiary  did  all  the  talking  and  interpreting  between 
the  scrivener  and  the  testatrix — constitute  such  proof 
of  fraud  and  improper  conduct  on  the  part  of  the  pro- 
ponent that  the  trial  court  was  justified  in  refusing  to 
admit  the  will  to  probate. 

No  question  except  the  refusal  of  the  court  to  admit 
the  will  to  probate  on  the  evidence  properly  in  the  rec- 
ord is  argued  or  presented  for  review.  The  judgment 
of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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G.  M.  Williams,  Appellant,  y.  J.  A.  McKeene,  Adminis- 
trator, Appellee. 

1.  Marriage,  §  4* — marriage  of  man  and  daughter  of  half  sister, 
A  marriage  between  a  man  and  the  daughter  of  his  half  sister  Is 
within  the  prohibition  of  section  1  of  chapter  89  of  the  statutes 
(J.  &  A.  K  7345)  of  marriages  between  uncles  and  nieces. 

2.  Marriage,  §  17* — when  validity  of  marriage  may  be  attacked 
in  probate  proceeding.  Since  a  marriage  between  a  man  and  the 
daughter  of  his  half  sister  is  forbidden  by  section  1  of  chapter  89 
of  the  statutes  (J.  6  A.  H  7345)  and  is  therefore  void,  its  validity 
may  be  questioned  in  a  proceeding  to  obtain  administration  on 
his  estate. 

Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon.  Nob- 
man  L.  Jones,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  16,  1915. 

J.  M.  RiGGS  and  T.  J.  Priest,  for  appellant. 
John  A.  McKeenb,  pro  se. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

A  petition  was  filed  in  the  County  Court  of  Scott 
county  by  Laura  J.  Williams,  alleging  that  she  was  the 
widow  of  A.  J.  Williams,  deceased,  waiving  her  right 
to  administer  on  the  estate  of  the  deceased,  and  nomi- 
nating J.  A.  McKeene  as  administrator.  The  court 
made  an  order  appointing  McKeene  administrator.  On 
the  same  day  but  subsequent  to  the  entering  of  the  or- 
der appointing  McKeene  administrator,  C.  M.  Wil- 
liams filed  a  petition  alleging  that  A.  J.  Williams  died 
intestate  leaving  no  widow  and  leaving  six  children,  of 
whom  petitioner  is  one,  surviving  him.  The  petition  of 
C.  M.  Williams  also  alleges  that  I^aura  J.  Williams  is 
not  the  widow  of  the  deceased  because  she  was  his 

*8«e  nitnoi«  Notes  Dlarest,  Vols.  XI  to  XV,  and  Cumalatire  Qaarterljr,  same 
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niece  by  consanguinity.  This  petition  prayed  that  the 
order  appointing  McKeene  administrator  be  set  aside 
and  that  petitioner  be  appointed.  The  County  Court 
denied  the  prayer  of  the  lacst  petition  and  dismissed  it. 
An  appeal  was  taken  to  the  Circuit  Court,  where  the 
court  held  that  Laura  J.  Williams  was  the  widow  of 
A.  J.  Williams,  denied  the  prayer  of  the  petition  of  C 
M.  Williams  and  dismissed  it.  The  petitioner  Williams 
prosecutes  this  appeal  from  the  order  of  the  Circuit 
Court. 

On  the  hearing  in  the  Circuit  Court  it  was  stipulated 
that  A.  J.  Williams  and  Laura  J.  Duncan  prior  to 
March  7,  1896,  were  residents  of  Illinois,  living  in  the 
same  house  in  Glasgow,  Scott  county;  that  Laura  J. 
Williams  is  a  daughter  of  a  half  sister  of  said  A.  J. 
Williams ;  that  about  March  7, 1896,  they  went  to  Texas 
for  the  sole  purpose  of  getting  married ;  that  they  pro- 
cured a  license  to  marry  and  a  marriage  ceremony  was 
performed  for  them  in  Texas  by  a  minister  of  the  Gos- 
pel, authorized  to  celebrate  the  marriage  rite,  and  that 
they  immediately  returned  to  Glasgow,  Illinois  where 
they  lived  together  as  man  and  wife  until  A.  J.  Wil- 
liams died,  October  14,  1912;  that  no  children  were 
bom  to  Laura  J.  Williams  and  A.  J.  Williams  and  that 
A.  J.  Williams  left  C.  M.  Williams  and  other  children 
surviving  him,  his  children  by  a  former  wife  who  died 
before  the  Texas  marriage.  Appellant  also  introduced 
in  evidence  sections  329,  330  and  331  of  the  statutes  of 
Texas,  entitled,  '* Incest.''  ' 

Section  329  provides:  ''AH  persons  who  are  forbid- 
den to  marry  by  the  succeeding  articles,  who  shall  in- 
termarr}^  or  carnally  know  each  other  shall  be  punished 
by  imprisonment  in  the  penitentiary." 

Section  330  provides :  ' '  No  man  shall  marry  *  •  • 
the  daughter  of  his  half  brother  or  sister    *     *     *.'' 

Section  331  provides:  '*No  woman  shall  marry 
*  *  *  her  father's  brother  or  half  brother,  her 
mother's  brother  or  half  brother    *     *     *'* 
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Appellee  introduced  in  evidence  section  2838  of  the 
Texas  statutes  which  authorizes  regularly  ordained 
ministers  of  the  Gospel  to  celebrate  the  rite  of  mar- 
riage. 

Section  1  of  chapter  89  of  the  statutes  of  Illinois  (J. 
&  A.  If  7345)  provides:  *'That  hereafter  marriages 
between  parents  and  children,  including  grandparents 
and  grandchildren  of  every  degree,  between  brothers 
and  sisters  of  the  half,  as  well  as  of  the  whole  blood, 
between  uncles  and  nieces,  aunts  and  nephews,  and  be- 
tween cousins  of  the  first  degree,  are  declared  to  be 
incestuous  and  void.'' 

The  contentions  of  appellee  are  that  under  the  stat- 
ute of  Illinois  a  marriage  between  an  uncle  and  a  niece 
of  the  half  blood,  a  daughter  of  a  half  sister,  is  not 
prohibited  and  that  they  did  not  leave  Illinois  to  evade 
the  law  of  Illinois  and  for  the  purpose  of  going  to 
Texas  to  have  an  illegal  ceremony  performed,  in  a 
State  where  such  a  marriage  is  declared  to  be  incestu- 
ous, and  that  the  validity  of  the  marriage  cannot  be 
determined  in  a  proceeding  to  appoint  an  administra- 
tor of  the  estate  of  the  deceased. 

The  statute  of  Texas  clearly  forbids  the  marriage  of 
a  man  with  a  daughter  of. his  half  sister.  Laura  J. 
Duncan  was  the  daughter  of  a  half  sister  of  A.  J.  Wil- 
liams. The  law  of  Illinois  declares  that  marriages  be- 
tween uncles  and  nieces  are  incestuous  and  void,  A 
man's  niece  is  the  daughter  of  his  sister,  and  a  "sis- 
ter," in  so  far  as  the  term  relates  to  a  human  being,  is 
defined  by  Webster  in  his  dictionary  to  be,  '*a  female 
person  considered  in  the  relation  to  another  person 
*  *  *  having  the  same  parents  (whole  sister)  or 
one  parent  (half  sister)."  The  State  of  Louisiana  has 
a  statutory  provision  in  relation  to  marriage  literally 
identical  with  the  statutes  of  Illinois,  prohibiting  mar- 
riages between  ** uncle  and  niece."  On  the  prosecution 
of  a  man  in  Louisiana  for  having  incestuous  relations 
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with  a  daughter  of  his  half  brother,  the  defendant  was 
found  guilty  and  the  conviction  was  aflBrmed  by  the 
Supreme  Court  of  that  State.  State  v.  Guiton,  51  La. 
Ann.  155.  The  same  rule  was  held  in  State  v.  Wyman, 
59  Vt.  ^27)  State  v.  Reedy,  44  Kan.  190;  State  v.  Pruett, 
144  Mo.  92;  Simon  v.  State,  31  Tex.  Cr.  App.  186;  Peo- 
ple V.  Jenness,  5  Mich.  306;  Shelly  v.  State,  95  Tenn. 
152. 

The  statute  of  Illinois,  title  ''Descent,"  sec.  1,  par. 
5  (J.  &  A.  If  4202)  provides  that  property  **  shall 
descend  in  equal  parts  to  the  next  of  kin  to  the  intes- 
tate in  equal  degree  (computing  by  the  rules  of  the 
civil  law),  and  there  shall  be  no  representation  among 
collaterals,  except  with  the  descendants  of  brothers  and 
sisters  of  the  intestate;  and  in  no  case  shall  there  be 
any  distinction  between  the  kindred  of  the  whole  and 
the  half  blood. ' '  Thus  the  rule  of  the  civil  law  is  rec- 
ognized in  Illinois  in  arriving  at  the  degrees  of  blood 
relations.  The  statute  of  Henry  VIII,  ch.  38,  pro- 
vided: ''AH  persons  be  lawful  to  contract  marriage, 
that  be  not  prohibited  by  God's  law  to  marry,  and  no 
reservation  or  prohibition  (God's  law  except)  shall 
trouble  or  impeach  any  marriage  without  the  Levitical 
degrees."  Chapter  28  of  the  statutes  of  Illinois  (J.  & 
A.  ^  2222)  adopts  the  common-law  of  England  and  all 
statutes  of  the  British  Parliament  in  aid  thereof  prior 
to  the  fourth  year  of  James  I,  except  certain  excepted 
chapters,  among  which  38  of  Henry  VIII  is  not  included, 
so  that  it  would  appear  that  the  present  statutes  of 
Illinois  concerning  marriage  are  simply  declaratory 
of  the  common  law  with  the  addition  thereto  that  mar- 
riages contrary  to  the  provisions  thereof  are  declared 
to  be  void. 

Marriages  made  within  the  prohibited  degrees  were 
formerly  held  to  be  voidable  only  and  they  could  be  at- 
tacked only  during  the  lifetime  of  the  parties,  but  the 
tendency  in  the  United  States  is  to  hold  them  absolute- 
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ly  void,  and  the  statute  of  Illinois  declares  such  mar- 
riages void. 

In  Bonham  v.  Badgley,  7  111.  (2  Gilm.)  622,  it  was 
held  that  marriages  within  the  Levitieal  degrees  were 
not  void  but  only  voidable.  That  ease  was  decided 
before  there  was  a  statute  in  this  State  declaring  such 
marriages  void,  and  is  not  authority  under  the  present 
statute. 

In  Wilson  v.  Cook,  256  111.  460,  in  a  proceeding  to  sell 
land  of  a  deceased  person  to  pay  debts,  where  the 
parties  had  been  married  in  another  State  in  violatiop 
of  the  statute  of  Illinois,  prohibiting  the  marriage  of 
a  divorced  person  within  one  year,  it  was  held  that  the 
survivor  was  not  entitled  to  dower  and  homestead  in 
the  premises  of  the  supposed  deceased  wife  for  the  rea- 
son that  the  marriage  was  void  under  the  statute.  The 
statute  declaring  marriages  between  uncles  and  nieces 
to  be  void  is  a  declaration  of  the  public  policy  of  the 
State  in  the  interest  of  the  welfare  and  morals  of  the 
people  of  the  State.  Lanham  v.  Lanham,  136  Wis.  360; 
Nehring  v.  Nehring,  164  111.  App.  527.  A  void  contract 
is  one  which  has  no  legal  effect.  It  is,  in  effect,  not  a 
contract  and  does  not  alter  the  relations  previously 
existing  between  the  contracting  parties,  nor  will  it 
serve  as  the  foundation  of  any  right.  Allen  v.  Daven- 
port, 65  C.  C.  A.  641, 132  Fed.  209;  40  Cyc.  214;  29  Am. 
&  Eng.  Encyc.  of  Law,  1065.  The  marriage  of  Laura 
J.  Duncan  and  A.  J.  Williams  was  forbidden  by  the 
statutes  of  both  Texas  and  Illinois  and  is  void.  A  di- 
rect proceeding  to  have  it  declared  void  was  unneces- 
sary, since  it  is  declared  void  by  the  statute.  It  could 
be  questioned  in  any  proceeding  whenever  anything 
was  claimed  under  it.  Wilson  v.  Cook,  supra.  The  or- 
der of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded with  directions  to  the  Circuit  Court  to  set 
aside  and  vacate  the  order  appointing  appellee  admin- 
istrator and  to  appoint  appellant  administrator  upon 


620  Appellate  Courts  of  Illinois. 


Sloan  V.  F.  W.  Woolworth  Co.,  193  IlL  App.  620. 


his  filing  a  good  and  sufficient  bond  and  taking  the  nec- 
essary oath. 

Reversed  and  remanded  with  directions. 


Anna  Sloan,  Appellee,  t.  F.  W.  Woolworth  Company, 

Appellant. 

1.  Sales,  §  254* — when  retailer  impliedly  warrants  wholeMome" 
nesa  of  food.  There  is  an  implied  warranty  of  the  wholesomeness 
of  canned  goods  sold  by  a  retailer  for  immediate  consumption. 

2.  Sales,  §  254* — when  retailer  answerahle  for  injuries  due  to 
unwholesome  food,  A  retailer  of  canned  goods  is  answerable  on  an 
implied  warranty  to  a  purchaser  who,  in  the  exercise  of  due  care 
for  her  health,  sustains  damages  from  eating  impure  fish. 

3.  Action,  §  12* — when  action  lies  for  breach  of  statute,  A  civil 
action  lies  for  injuries  caused  by  a  violation  of  a  public  policy  stat- 
ute, although  a  right  of  action  is  not  created  in  express  terms. 

4.  Sales,  §  282* — when  evidence  shows  due  care  in  eating  canned 
food.  In  an  action  against  a  retailer  for  injuries  arising  from  the 
breach  of  an  implied  warranty  of  the  wholesomeness  of  canned 
fish,  want  of  due  care  on  the  part  of  the  purchaser  is  not  shown 
by  the  fact  that  she  took  several  bites  of  the  fish  after  noticing 
that  it  was  tasteless,  and  that  the  tomato  sauce  in  which  it  came 
was  not  the  right  color. 

5.  Sales,  §  283* — when  due  care  in  eating  unwholesome  food 
question  for  jury.  Whether  the  purchaser  exercised  due  care  for 
her  health  in  eating  unwholesome  canned  fish  is  a  question  for  the 
jury,  in  an  action  against  a  retailer  for  the  breach  of  an  implied 
warranty  of  fitness,  where  she  took  but  three  or  four  bites  after 
finding  the  fish  tasteless,  and  noticing  that  the  tomato  sauce  in 
which  it  came  was  not  of  the  right  color. 

6.  Sales,  §  282* — admission  of  evidence  in  action  for  injury 
from  unwholesome  food.  The  question  whether  a  retailer  under- 
took to  supply  the  necessary  skill  in  selecting  canned  goods  for 
customers  is  immaterial  in  an  action  for  injuries  caused  by  the 
breach  of  an  implied  warranty  of  the  wholesomeness  of  canned  food, 
since  it  was  his  duty  to  use  the  skill  necessary  to  supply  whole- 
some goods. 

7.  Damages,  §  24* — sufficiency  of  evidence  of  loss  of  time  and 
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earnings.  Evidence  that  a  woman  earned  from  eighty  to  one  hun- 
dred dollars  in  commissions  by  canvassing  Just  prior  to  an  injury, 
and  that  she  had  not  been  able  to  earn  anything  since,  held  suf- 
ficient proof  of  the  loss  of  time  and  earnings  to  take  the  question 
to  the  jury. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wiir 
LiAM  C.  JoHivs,  Judge,  presiding.  Heard  In  this  court  at  the  Octo- 
ber term,  1914.    AfBrmed.    Opinion  filed  April  16,  1915. 

Bbown,  Brown  &  Brown,  for  appellant. 
Lb  Forgee,  Vail  &  Miller,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  against  appellant 
for  $500  in  an  action  on  the  case  for  damages  averred 
to  have  been  sustained  by  her  from  eating  part  of  the 
contents  of  a  can  of  herring  sold  to  appellee  by  appel- 
lant. 

The  declaration  contains  seven  counts.  Each  count 
avers  that  appellant  owned  and  operated  a  retail  store 
in  the  city  of  Decatur,  at  which  store  appellant  sold 
to  the  public  at  retail,  divers  articles  of  merchandise, 
among  which  were  canned  articles  of  food.  The  first 
count  pleads  the  statute  of  Illinois,  which  makes  it 
unlawful  for  any  person  or  corporation  to  sell  any  flesh 
of  any  diseased  animal  or  other  corrupt  or  unwhole- 
some provision  and  avers  that  the  appellant,  not  re- 
garding its  duty  in  that  behalf  sold  to  the  appellee  a 
tin  of  herring,  which  was  corrupt  and  unwholesome 
and  the  flesh  thereof  diseased,  of  which  fact  the  appel- 
lee was  ignorant  and  in  the  exercise  of  due  care  for  her 
own  safety  would  not  have  known,  and  that  appellee 
on  the  same  day  ate  tlie  said  herring  and  by  reason  of 
its  "unwholesome  and  corrupt  condition  became  poi- 
soned and  diseased,  etc. 

The  second  count  avers  the  provision  of  section  6  of 
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the  Pure  Food  Act  of  1907  (J.  &  A.  1[  10745),  which 
makes  it  an  offense  for  a  retail  dealer  to  have  in  his 
possession  any  article  of  food  which  is  misbranded  or 
adulterated  and  of  section  8  (J.  &  A.  ^  10747),  which 
provides  that  any  article  of  food  shall  be  deemed  adul- 
terated which  consists  in  whole  or  in  part  of  decom- 
posed, infected,  tainted  or  rotten  animal  or  vegetable 
substance,  and  avers  that  the  can  of  herring  sold  to 
appellee  was  adulterated  in  that  its  contents  consisted 
in  part  of  decomposed,  infected  and  tainted  substance. 
The  third  and  fourth  counts  aver  the  same  provisions 
of  the  statute  as  the  second  and  that  the  can  of  herring 
was  branded  *  *  fresh  fat  herrings  in  tomatoes, ' '  where- 
as said  herring  were  not  fresh  but  were  decomposed 
and  tainted. 

The  fifth  and  sixth  counts  aver  that  appellant  falsely 
warranted  the  herring  to  be  good,  sound,  healthy  and 
fit  for  food.  The  seventh  avers  that  appellant  negli- 
gently sold  appellee  herring  which  was  tainted,  cor- 
rupt and  poisonous.    The  plea  is  the  general  issue. 

The  evidence  shows  that  on  October  29,  1913,  ap- 
pellant was  conducting  a  five  and  ten  cent  store  in  De- 
catur and  on  that  day  had  a  special  sale  of  canned 
goods  among  which  were  *^Nord  Star'*  herring.  The 
herring,  in  sealed  cans  labeled  **Nord  Star  Brand, 
Fresh  Fat  Herrings  in  Tomatoes,  Strohmery  and  Art 
Company,  N.  Y.,  net  contents  five  oz.  Packed  at  Sta- 
vanger  Norway,''  were  lying  on  a  counter  wrapped 
in  wax  paper.  Appellant  picked  up  a  can,  removed 
the  paper,  examined  it,  saw  no  defects  in  it 
and  paid  ten  cents  for  it.  At  her  home  she 
opened  the  can,  placed  the  contents  on  a  china 
platter  and  served  it  for  supper  that  night.  The  dishes, 
knives  and  forks  were  clean.  Appellee  testified 
that  she  ate  four  or  five  bites  of  the  herring,  said  it  was 
si)oiled  and  ate  nothing  else  for  supper;  that  she  no- 
ticed that  the  sauce  looked  brown;  that  the  herring 
was  tasteless ;  that  they  fell  apart  when  she  put  them 
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on  the  platter  and  that  she  thought  she  had  shaken 
them  too  hard  to  get  them  out  of  the  can.  Immediately 
after  partaking  of  the  herring,  she  became  sick  at  her 
stomach  and  was  unable  to  eat  anything  more  and 
continued  in  that  condition  through  the  night,  becom- 
ing worse  the  next  day.  Both  her  husband  and  daugh- 
ter were  made  sick.  She  examined  the  can  the  next 
morning  and  found  it  discolored  and  rusty  on  the  in- 
side, particularly  around  a  knob  on  the  inside  where 
the  tin  plate  was  broken  through.  Appellee  the  next 
morning  telephoned  to  a  physician,  who  said  he  thought 
she  had  ptomaine  poisoning,  and  at  his  direction  she 
took  some  castor  oil.  She  remained  ill  several  days 
and  the  next  week  claimed  to  be  unable  to  walk.  She 
was  confined  to  her  bed  about  a  week.  Afterwards  she 
went  to  see  the  physician  to  whom  she  had  telephoned 
but  did  not  find  him  in  his  office.  After  she  had  been 
ill  about  two  weeks,  she  went  to  see  Dr.  Pollock, 
who  diagnosed  her  case  as  ptomaine  poisoning.  He 
treated  her  a  couple  of  days.  She  then  visited  another 
physician  who  treated  her  a  couple  of  days,  when  she 
visited  a  fourth  physician.  Dr.  Chenowith,  who  treated 
her  for  some  time.  The  physicians  testified  she  had 
symptoms  of  ptomaine  poisoning  and  described  the 
symptoms.  The  trial  was  in  January,  1914,  and  one  of 
the  physicians  testified  she  would  not  fully  recover  for 
sixty  days  from  that  time. 

It  is  contended  on  behalf  of  appellant  that  there  can 
be  no  recovery  by  appellee  in  this  case  because  there  is 
no  warranty  of  the  wbolesomeness  of  provisions  in 
cans  sold  by  a  retailer  for  immediate  consumption ;  that 
there  is  a  distinction  between  a  sale  of  provisions  open 
to  inspection  and  provisions  packed  in  cans  or  pack- 
ages. 

While  that  is  the  rule  in  some  jurisdictions,  the 
courts  of  Illinois  appear  to  have  held  the  contrary  to 
be  the  rule  in  this  State.    In  Wiedeman  v.  Keller,  171 
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111.  93,  the  opinion  states:  *^ Whether  a  retail  dealer 
in  meats  and  provisions  for  consumption  is  to  be  re- 
garded as  a  warrantor  that  the  goods  he  sells  for  im- 
mediate consmnption  are  sound,  wholesome,  and  free 
from  all  defects  that  may  injure  the  health  of  the 
purchaser,  or  whether  the  vendor  is  relieved  of 
responsibility  where  he  has  no  knowledge  of  the 
defective  character  of  the  articles  sold,  and  has  used 
reasonable  and  ordinary  care  to  guard  against  the 
selection  or  purchase  of  defective  or  unwholesome  ar- 
ticles for  sale  to  his  customers  *  *  *  "  is  a  question 
**not  free  from  diflSculty,  and  one  upon  which  text- 
writers  and  courts  are  not  harmonious  *  *  *,'*  and 
concludes :  ^  *  In  an  ordinary  sale  of  goods  the  rule  of 
caveat  emptor  applies,  unless  the  purchaser  exacts  of 
the  vendor  a  warranty.  Where,  however,  articles  of 
food  are  purchased  from  a  retail  dealer  for  immediate 
consumption,  the  consequences  resulting  from  the  pur- 
chase of  an  unsound  article  may  be  so  serious  and  may 
prove  so  disastrous  to  the  health  and  life  of  the  con- 
sumer that  public  safety  demands  that  there  should 
be  an  implied  warranty  on  the  part  of  the  vendor  that 
the  article  sold  is  sound  and  fit  for  the  use  for  which  it 
was  purchased.  It  may  be  said  that  the  rule  is  a  harsh 
one ;  but,  as  a  general  rule,  in  the  sale  of  provisions  the 
vendor  has  so  many  more  facilities  for  ascertaining  the 
soundness  or  unsoundness  of  the  article  offered  for 
sale  than  are  possessed  by  the  purchaser,  that  it  is 
much  safer  to  hold  the  vendor  liable  than  it  would  be 
to  compel  the  purchaser  to  assume  the  risk.  Moreover, 
we  have  a  statute  which  makes  it  a  crime  for  any  per- 
son to  sell  or  offer  to  sell,  or  keep  for  sale,  flesh  of  any 
diseased  animal.  (Hurd's  Stat.  507.)  *' 

The  foregoing  was  announced  as  the  law  in  this  State 
in  1897.  The  Appellate  Court  of  the  First  District  in 
Chapman  v.  Roggenlcamp,  182  111.  App.  117,  also  has 
passed  on  the  question  involved  in  this  case  and  held 
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a  retailer  of  canned  goods  liable  for  damages  from 
ptomaine  poisoning  caused  by  eating  such  goods  which 
were  impure.  Since  the  opinion  was  rendered  in  the 
Wiedeman  case,  the  Pure  Food  Statutes  was  passed  in 
1907.  The  statute  (Kurd's  St.  ch.  127  b,  sees.  6-9,  (J. 
&.  A.  ff^  10745-10747)  is  simply  an  enunciation  of  the 
law  and  affixes  a  penalty  upon  sales  made  in  violation 
of  it.  These  statutes  are  police  regulations  in  the  in- 
terest of  public  health,  and  do  not  make  knowledge  by 
the  retailer  a  necessary  element  of  the  offense.  .The 
question  whether  lack  of  knowledge  by  the  retailer  of 
the  impure  or  tainted  condition  of  such  goods  was  or 
was  not  a  defense  to  an  action  for  damage  under  the 
Federal  Pure  Food  Law  was  passed  upon  and  held  not 
to  be  a  defense  in  United  States  v.  Sprague,  208  Fed. 
419 ;  and  the  same  rule  was  held  under  a  similar  statute 
of  Minnesota  in  Meshbesher  v.  Channellene  Oil  d  Manu- 
facturing Co.,  107  Minn.  104. 

A  civil  action  for  injuries  caused  by  a  violation  of 
public  policy  statutes  will  lie  although  the  statute  may 
not  in  terms  give  a  civil  right  of  action.  Pur  tell  v. 
Philadelphia  &  R.  Coal  d  Iron  Co.,  256  111.  110 ;  Streeter 
V.  Western  Wheeled  Scraper  Co.,  254  111.  244.  The 
conclusion  to  be  drawn  from  a  consideration  of  the  au- 
thorities is  that  appellant  was  liable,  if  appellee  in  the 
exercise  of  due  care  for  her  health  sustained  damages 
from  eating  impure  and  tainted  food  sold  by  appellant. 

It  is  also  insisted  that  because  appellee  saw  that  the 
tomato  sauce  looked  brown  and  the  herring  was  taste- 
less, that  ai^pellee  was  not  in  the  exercise  of  due  care. 
The  appellee  only  partook  of  a  bite  or  two  and  then 
got  up  to  wait  on  the  table  and  then  took  another  bite, 
when  she  was  taken  ill.  We  think  the  question  of  care 
exercised  by  appellee  was  for  the  jury  to  decide  from 
all  the  evidence.  Prudent  persons  might  have  done 
exactly  what  appellee  did.  If  things  that  people  eat  do 
not  always  look  alike  and  because  of  that  fact  it  is  nec- 

VoL  CIJCXXXIII  40 


626  Appellate  Coubts  of  Illinois. 

Sloan  v.  F.  W.  Woolworth  Ca,  193  IlL  App.  620. 

essary  to  stop  and  have  them  analyzed  before  eating, 
then  there  would  be  much  hunger  in  the  midst  of 
plenty. 

It  is  also  argued  that  the  court  erred  in  sustaining 
an  objection  to  a  question  put  to  the  manager  of  ap- 
pellant's store:  Does  the  defendant  in  that  business 
undertake  to  supply  the  necessary  skill  in  selecting 
goods  for  customers  t  It  was  immaterial  what  appel- 
lant undertook  to  do.  Under  the  law  it  was  obliged 
to  use  the  skill  necessary  to  supply  wholesome  goods 
for  its  customers.  The  objection  was  also  properly 
sustained  because  of  the  leading  character  of  the  ques- 
tion and  the  further  fact  that  it  calls  for  a  conclusion. 

It  is  further  contended  that  the  court  erred  in  giving 
appellee's  third  instruction,  which  concerns  the  meas- 
ure of  damages,  if  they  should  find  for  appellee.  This 
instruction  included  her  loss  of  time  and  inability  to 
work  as  one  of  the  elements  of  damage.  Her  evidence 
shows  that  she  had  earned  from  eighty  dollars  to  one- 
hundred  dollars  a  month  taking  orders  for  goods  on  a 
commission,  just  prior  to  her  illness.  Since  the  injury 
she  has  not  been  able  to  do  anything.  Appellant  ar- 
gues that  because  she  has  not  an  established  business, 
she  is  not  entitled  to  recover  anything  for  her  loss  of 
time.  Appellee  made  proof  of  her  earnings  and  loss 
of  time  sufficient  to  submit  that  element  of  damages 
to  the  jury. 

It  is  also  insisted  that  the  court  erred  in  refusing 
two  instructions  requested  by  appellant.  What  we 
have  said  concerning  the  law  governing  such  sales  fully 
answers  this  contention  of  appellant. 

Finding  no  error  in  the  case  the  judgment  is  affirmed. 

Affirmed. 
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0.  O.  Leyerleh,  Appellee,  v.  DanylUe  Collieries  Goal 

Company,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  E.  KiMBBOUGH,  Judge,  presiding.  Heard  in  this  court  at  jthe 
October  term,  1914.  AArmed.  Opinion  filed  April  16,  1915.  Re- 
hearing denied  May  26,  1915.  Certioroflri  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

Action  brought  by  0.  G.  Leverich  against  the  Dan- 
ville Collieries  Coal  Company  to  recover  damages  for 
personal  injuries  sustained  while  in  its  employ  as  a 
coal  miner.  The  plaintiff  recovered  a  verdict  and 
judgment  for  $5,000,  from  which  the  defendant  ap- 
peals. 

The  declaration  averred  a  wilful  violation  of  section 
21  of  the  Miners'  Act  (J.  &  A.  T[  7495),  in  that  the  de- 
fendant permitted  plaintiff  to  enter  its  mine  and  work 
therein,  without  being  under  the  direction  of  a  mine 
manager,  while  a  dangerous  condition  existed  without 
a  conspicuous  mark  being  displayed  at  the  dangerous 
place. 

The  evidence  showed  that  the  appellee  had  turned 
a  room  and  worked  therein  about  forty  days ;  that  the 
room  had  a  horseback  in  its  neck,  which  caused  the 
grade  to  be  slightly  upwards  from  the  entrance,  and, 
from  the  edge  of  the  horseback,  for  a  few  feet  suddenly 
declining  into  the  room.  That  a  car  track  of  iron  rails 
was  laid  from  the  entrance  of  the  room  to  the  edge  of  the 
horseback  nearest  the  face  of  the  room,  and  then 
wooden  rails  laid  in  the  room  from  the  end  of  the  iron 
rails.  That  the  wooden  rails  from  the  point  where 
they  joined  the  iron  rails  to  the  end  of  the  decline  had 
been  raised  upon  cross  ties  to  a  height  of  from  six  to 
fourteen  inches  which  made  holes  from  six  to  fourteen 
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inches  deep  between  the  wooden  rails,  the  horseback 
and  the  cross  ties,  that  from  the  edge  of  the  horseback 
the  track  descended  very  rapidly  so  that  in  the  space  of 
a  few  feet — from  five  to  nine — the  track  was  level  and 
on  the  rock ;  that  when  cars  were  pushed  into  the  room, 
they  would  suddenly  lurch  forward  as  they  passed  over 
the  horseback,  and  that  the  appellee  had  to  hold  and 
steady  them  as  best  he  could  so  as  to  prevent  them 
from  jumping  the  track  and  knocking  the  timbers  down ; 
that  he  had  talked  about  the  condition  with  the  mine 
manager  several  times,  and  that  the  latter  promised 
to  have  the  condition  remedied  as  soon  as  iron  rails 
could  be  procured. 

The  appellee  testified  that  on  December  28,  1910,  as 
he  was  pushing  a  car  into  the  room  for  the  purpose 
of  loading  it,  as  it  went  over  the  ridge,  while  attempt- 
ing to  hold  it,  it  jerked  forward  and  pulled  him  into 
a  hole  between  the  rails  and  that  his  foot  was  caught 
and  he  was  wrenched  and  his  hip  twisted;  that,  al- 
though sick  with  pain,  he  continued  at  work  with  difl5- 
culty  that  afternoon.  On  the  way  home  he  had  a  chill, 
his  leg  pained  him  and  swelled  up  badly  that  night; 
that  he  worked  a  little  the  next  day,  and  then  consulted 
Dr.  Hundley,  who  told  him  that  his  trouble  was  rheu- 
matism caused  by  a  sprain,  and  that  exercise  would 
be  good  for  his  leg;  that  appellee  worked  more  or  less 
for  about  two  weeks,  during  which  time  Dr.  Hundley 
treated  his  leg  which  was  badly  swollen ;  that  appellee 
continued  going  to  him  for  treatment  for  about  five 
weeks;  that  he  then  went  to  Dr.  Landauer  for  several 
weeks,  and  that  the  latter  sent  him  to  Mudlavia  for  a 
week  in  March  to  see  if  treatment  there  would  not  re- 
duce the  soreness  and  swelling;  that  in  April  Dr.  Lan- 
dauer discovered  that  the  hip  joint  was  dislocated, 
and  took  appellee  to  a  hospital,  where  with  other  doc- 
tors an  operation  was  performed;  that  the  hip  joint 
was  opened  and  it  was  found  that  the  rim  of  the  acetab- 
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ulnm  was  broken,  and  several  loose  pieces  of  bone 
were  removed. 

It  was  contended  by  appellant  that  the  condition  of 
the  entrance  to  the  room  was  not  such  a  dangerous  one 
as  was  within  the  meaning  of  the  statute  giving  a 
remedy  for  injuries  received  because  of  a  dangerous 
condition  in  mines,  and  that  it  was  only  conditions 
peculiar  to  the  mining  business  that  were  within  the 
contemplation  of  the  act. 

Instruction  No.  9  given  at  the  request  of  appellee 
told  the  jury  that  a  mine  examiner  had  no  authority 
to  determine  contrary  to  the  fact ;  that  a  place  was  not 
dangerous  and  that  the  fact  that  the  mine  examiner  in 
good  faith  thought  the  place  was  not  dangerous  was 
not  an  excuse  for  failing  to  mark  a  place  *  dangerous'' 
if  it  was  in  fact  dangerous. 

The  appellant  insisted  that  because  appellee  con- 
tinued to  work  for  about  two  weeks  after  he  was  in- 
jured, and  that  he  told  the  mine  manager  that  he  had 
rheumatism,  that  this  was  contradictory  of  the  fact 
that  the  rim  of  the  hip  joint  was  broken  on  December 
28th.  Immediately  after  the  accidenjt,  appellee  told  a 
miner,  who  worked  in  an  adjoining  room  and  who  had 
inquired  what  was  the  matter  with  him,  about  the  oc- 
currence. The  leg  swelled  up  right  after  the  accident 
and  remained  swollen,  and  appellee  stated  only  what 
Dr.  Hundley  informed  him  was  the  trouble.  Three 
physicians  as  experts  testified,  on  behalf  of  appellant, 
that  the  appellee  could  not  have  performed  the  work 
and  got  around  as  he  did,  if  his  hip  joint  was  dislocated 
and  the  rim  of  the  joint  broken.  The  evidence  showed 
that  the  appellee's  hip  was  badly  swollen  and  that  he 
suffered  great  pain  from  the  time  of  the  accident ;  that 
he  was  advised  by  a  physician  a  day  or  two  after  the 
accident,  that  he  was  suffering  from  rheumatism  caused 
by  a  wrench  of  the  joint;  that  he  ultimately  quit  work 
because  of  the  pain  and  that  he  continued  to  visit  doc- 
tors until  the  actual  nature  of  the  injury  was  discov- 
ered by  a  more  thorough  examination. 
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It  is  claimed  that  counsel  for  appellee  improperly 
argued  to  the  jury  concerning  the  dangerous  nature  of 
the  work  of  coal  miners,  and  the  safeguards  that  the 
law  has  provided  for  them. 

The  evidence  showed  that  the  appellee  at  the  time  of 
the  injury  was  thirty-six  years  of  age,  and  earned  $50 
every  two  weeks ;  that  he  has  been  unable  to  work  for 
over  two  years,  and  that  he  has  suffered  great  pain; 
that  his  leg  is  now  nearly  two  inches  shorter  than  the 
other;  and  that  he  will  suffer  more  or  less  from  the 
permanent  nature  of  his  injury  for  the  remainder  of 
his  life. 

Chables  Teoup,  for  appellant ;  Mastin  &  Sheblock, 
of  counsel. 

Clark  &  Hutton  and  B.  AtJjAn  Stephens,  for  ap- 
pellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mines  and  minebals,  §  82* — when  defects  in  railway  track 
constitute  dangerous  condition,  A  dangerous  condition,  within  the 
meaning  of  section  21  of  the  Miners'  Act  (J.  &  A.  f  7495),  held 
created  where  wooden  rails  were  used  to  piece  out  or  extend  a 
railway  track  in  a  mine,  so  as  to  leave  a  sharp  decline  with  danger- 
ous holes  between  the  cross  ties,  into  which  a  miner  stepped  and 
was  injured  as  he  was  trying  to  prevent  a  car  from  escaping. 

2.  Mines  and  minerals,  §  191  ♦ — when  instruction  as  to  approval 
of  conditions  hy  mine  inspector  correct.  An  instruction  was  cor- 
rectly given,  In  an  action  for  injuries  to  a  miner  by  reason  of  a 
violation  of  section  21  of  the  Miners'  Act  (J.  ft  A.  If  7495),  that  a 
mine  inspector  did  not  have  authority  to  determine,  contrary  to  the 
facts,  that  a  place  was  safe,  and  that  such  a  determination  although 
made  in  good  faith  was  not  an  excuse  for  an  employer's  faUure  to 
mark  a  place  which  was  in  fact  dangerous. 

3.  Mines  and  minerals,  §  173* — evidence  as  to  nature  of  miner's 

*Hee  Illinois  Notcii  Digest,  Vols.  XI  to  XV,  and  CnmulatiTe  QoArtflrij.  mm» 
topic  and  section  nun&ber. 
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injury.  The  fact  that  a  miner  told  a  mine  manager  that  he  had 
rheumatism  and  continued  to  work  two  weeks  thereafter,  held 
not  contradictory  to  a  subsequent  claim  that  he  was  suffering  from 
a  broken  rim  of  the  hip  joint,  where  at  the  time  of  such  statement 
he  had  been  advised  by  a  physician  that  his  trouble  was  rheuma- 
tism, and  the  true  nature  thereof  was  not  ascertained  until  some 
time  later. 

4.  Instructions,  §  118* — refusal  of  instruction  supported  hy 
scintilla  of  evidence*  The  refusal  of  a  requested  instruction  is  not 
error  even  though  supported  by  a  scintilla  of  evidence. 

5.  Mines  and  minerals,  §  176* — when  evidence  sufjficient  to  sus- 
tain verdict  for  miner  in  action  for  injuries.  The  evidence  held 
Kufflcient  to  sustain  a  verdict  for  the  plaintiff  in  an  action  for  in- 
juries to  a  miner,  where  it  appeared  that  a  broken  rim  of  the  hip 
joint  was  due  to  the  dangerous  condition  of  a  railway  track  in  a 
mine,  notwithstanding  the  plaintiff  worked  for  two  weeks  after  his 
injury. 

6.  Tbial,  §  123a* — when  argument  not  prejudicial.  An  argu- 
ment of  counsel  to  the  jury  concerning  the  dangerous  nature  of  a 
miner's  work,  and  as  to  the  safeguards  the  law  requires  in  mines, 
held  not  erroneous  in  an  action  for  injuries  due  to  the  failure  of  a 
mine  operator  to  comply  with  section  21  of  the  Miners'  Act  (J. 
ft  A.  If  7495). 

7.  Damages,  §  124* — when  verdict  for  hroken  rim  of  hip  joint 
not  excessive.  A  verdict  for  $5,000  held  not  excessive  for  an 
injury  to  a  miner  thirty-six  years  old,  earning  $50  every  two 
weeks,  consisting  of  a  broken  rim  of  the  hip  joint,  which  left 
one  leg  two  inches  shorter  than  the  other,  and  the  plaintiff  more 
or  less  permanently  disabled  for  life. 
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William  Johnson,  Appellee,  t.  Chicago  &  Alton  Rail- 
road Company,  Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Pike  county;  the  Hon.  Habbt 
HiGBEE,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.     Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Action  by  William  Johnson  in  case  against  the  Chi- 
cago &  Alton  Railroad  Company  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  defendant.  A  jury  returned 
a  verdict  in  favor  of  plaintiff  for  $5,000,  on  which 
judgment  was  rendered,  and  the  defendant  appeals. 

The  negligence  charged  was  that  while  the  plaintiff 
was  driving  along  a  road  beside  the  defendant's  rail- 
road right  of  way,  its  servants  to  the  fright  of  the 
plaintiff's  horses,  rolled  a  large  piece  of  timber  into 
the  highway  from  the  top  of  a  pile  of  lumber,  and  that 
their  fright  was  increased  by  steam  escaping  into  the 
road  from  an  exhaust  box  near  by,  and  also  by  a  cloud 
of  dust  which  settled  over  them  from  a  load  of  crushed 
stone  which  the  defendant  was  unloading  close  to  the 
highway. 

There  is  a  serious  conflict  in  the  evidence  as  to  the 
action  of  the  plaintiff's  horses  during  the  morning 
before  the  accident.  One  witness  testified  that  the 
team  was  frightened  on  the  road  to  Pearl  before  it 
got  near  the  crusher.  Appellee  got  some  lumber  from 
a  freight  car  at  Pearl.  He  testified  that  his  horses 
did  not  take  fright  while  he  was  at  the  car.  Two  dis- 
interested witnesses  testified  that  the  team  was  fright- 
ened and  jumping  as  he  drove  away  from  the  car. 
After  putting  the  lumber  in  the  wagon  appellee  drove 
to  the  depot  and  got  two  bundles  of  corrugated  iron 
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roofing.  One  of  the  bunches  was  loose,  the  clamps  be- 
ing broken.  Three  witnesses  testified  that  the  horses 
were  lunging  and  acted  frightened  from  the  noise  made 
in  loading  the  iron,  while  appellant  testified  that  the 
team  was  not  frightened  while  at  the  depot.  Between 
the  depot  and  the  railroad  crossing  appellee  stopped 
his  team  and  tied  the  load  to  the  wagon  bed  and  also 
picked  up  from  the  road  two  pieces  of  rock,  each 
weighing  about  twenty-five  pounds,  and  put  them  on 
the  top  of  the  load,  he  says,  to  keep  the  load  from  slip- 
ping backward  and  forward,  and  appellant  argues  to 
keep  it  from  rattling. 

Appellant  testified  that  just  as  the  horses  crossed, 
the  defendant's  track  that  five  men  were  standing  on 
a  pile  of  timber,  and  that  they  rolled  a  large  timber, 
twelve  or  fourteen  inches  square  and  sixteen  feet  or 
tnore  in  length,  oflf  the  top  pf  the  pile  eight  feet  high, 
to  the  ground,  to  the  front  of  and  within  five  feet 
of  the  side  of  the  near  horse,  which  jumped  against 
the  off  horse  and  started  to  run  east ;  that  a  train  came 
from  the  east  on  the  main  line  whistling  and  ringing 
the  bell;  that  a  man  was  shoveling  stone  screenings 
out  of  a  car  on  a  nearby  track  and  the  wind  blew  dust 
across  the  track  onto  the  horses,  and  made  them  run 
harder,  and  that  steam  was  puffing  out  of  the  exhaust 
pipe  and  settling  over  the  road,  which  made  the  horses 
crazy. 

Appellee  is  corroborated  as  to  the  rolling  of  the  tim- 
bers off  the  pile  by  the  side  of  the  horses  by  a  witness, 
Knox,  a  cousin  of  appellee,  who  was  running  the  fric- 
tion hoist  on  the  top  of  the  crusher.  He  testified  that 
there  were  two  men  on  the  lumber  pile  who  rolled  a 
timber  to  the  ground  as  the  team  was  passing.  He  is 
discredited,  among  other  things,  by  a  written  state- 
ment made  by  him  shortly  after  the  accident,  in  which 
he  said  that  he  saw  a  gang  of  men  on  the  pile  of  tim- 
bers at  the  crossing  near  the  crusher  and  stated:  **1 
will  not  say  bridge  men  were  rolling  or  moving  tim- 
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bers  when  he  came  up,  but  they  were  on  the  pile. ' '  An- 
other witness,  Brunangh,  also  testified  that  he  was  at 
work  in  the  crusher  and  saw  Johnson  with  his  team 
approach  the  crossing  and  two  of  the  bridge  men,  who 
were  on  the  pile  of  timbers  with  cant  hooks,  roll  a 
large  timber  off  the  top  of  the  pile  within  five  or  six 
feet  of  the  left  track  of  the  wagon  road,  which  scared 
the  team;  but  that  the  horses  were  dancing  as  they 
approached  the  railroad.  Neither  of  these  witnesses 
knew  of  the  accident  until  they  were  told  about  it. 

There  were  two  gangs  of  six  men  each  with  push 
cars  taking  timbers  from  these  piles.  These  men  tes- 
tified they  were  on  a  pile  of  timbers  when  a  team  went 
by  and  they  did  not  roll  timber  off  the  pile,  but  that 
they  slid  the  timbers  on  skids  from  the  pile  to  the 
push  car. 

It  is  contended  that  the  court  erred  in  modifying  an 
instruction  requested  by  appellant.  The  instruction 
as  given  was :  *  *  That  if,  on  the  occasion  under  investi- 
gation, the  plaintiff's  team  was  excited,  nervous,  or 
alarmed  by  reason  of,  and  on  account  of,  the  noises 
made  by  the  articles  he  was  carrying  in  his  wagon,  and 
.that  while  such  team  was  in  that  condition  the  plaintiff 
came  upon  the  right  of  way  of  the  defendant,  on  which 
right  of  way,  of  the  defendant,  the  defendant  was 
carrying  on  its  own  business  in  a  proper  and  usual 
way,  and  that  on  accoimt  of  the  excited  condition  of 
said  team,  so  caused  by  said  noises,  or  by  other  causes 
for  which  the  defendant  or  its  servants  was  not  re- 
sponsible, said  team  took  fright  and  ran  away,  should 
find  for  the  defendant." 

The  modifications  were  the  insertion  of  the  words, 
**or  its  servants,"  and  the  erasure  after  the  words 
*  *  ran  away ' '  of  the  words  *  ^  on  account  of  such  proper 
and  usual  conduct  of  the  defendant's  business  in  its 
own  right  of  way." 

Appellant's  instruction  ^*E"  was  modified  by  the 
insertion  of  the  words,  **and  not  from  the  negligent 
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acts  of  defendant  or  its  servants  as, charged  in  the 
declaration.  * ' 

Edwabd  Doocy  and  William  Mumfoed,  for  appel- 
lant; Winston,  Payne,  Strawn  &  Shaw,  of  counsel. 

Williams  &  Williams  and  Paul  F.  Grotb,  for  ap- 
pellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Railroads,  fi  866* — when  subsequent  conditions  may  not  he 
sJioton.  Where  it  1b  alleged  that  the  plaintiff's  team  of  horses  were 
frightened  by  a  large  piece  of  timber  which  was  rolled  from  the  top 
of  a  pile  into  a  highway  by  the  defendant's  servants  as  the  plaintiff 
was  passing,  the  latter  cannot  show  that  several  hours  thereafter 
pieces  of  similar  timber  were  lying  beside  the  roadway. 

2.  Evidence,  f  101* — when  admission  of  incompetent  testimony 
renders  similar  testimony  admissihle  in  rebuttal.  The  admission 
without  objection  of  incompetent  testimony  does  not  render  similar 
testimony  admissible  over  objection  in  rebuttal. 

3.  Witnesses,  S  209* — scope  of  cross-examination,  A  witness 
who  testifies  that  he  hitched  up  a  team  of  horses  shortly  before  they 
ran  away  cannot  be  cross-examined  as  to  the  condition  of  their 
harness  after  the  accident. 

4.  Railboads,  S  941* — instructions  in  action  for  frightening 
horses.  An  instruction  in  an  action  against  a  railroad  company  con- 
cerning the  plaintiff's  team  of  horses  becoming  frightened  by  a  large 
piece  of  timber  which  the  defendant's  servants  rolled  into  the  road- 
way from  the  top  of  a  pile  of  lumber,  although  not  technically 
correct,  held  not  to  be  misleading. 

6.  Railroads,  §  877a* — when  negligence  in  frightening  horses 
question  for  jury.  Whether  the  act  of  the  servants  of  a  railroad 
company  in  rolling  a  large  piece  of  timber  from  the  top  of  a  pile 
into  a  highway  as  the  plaintiff  was  driving  past,  was  unreasonable 
in  character,  or  done  at  such  a  time  and  under  such  circumstances 
as  to  constitute  a  wilful  disregard  of  the  plaintiff's  rights,  is  a 
question  for  the  jury. 

6.    Railroads,  fi  888* — when  modification  of  instruction  proper  in 
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action  for  frightening  horses.  The  modification  of  an  instruction 
requested  by  the  defendant  in  an  action  for  the  plaintiffs  team 
of  horses  being  frightened  by  a  large  piece  of  timber  being  rolled 
from  a  pile  into  the  highway  by  the  defendant's  servants,  held 
erroneous,  since  it  might  have  misled  the  jury  to  believe  that  the 
burden  was  on  the  defendant  to  show  freedom  from  negligence. 


Lueinda  Arkley,  Administratrix,  Appellee,  t.  William 

C.  Niblack,  Receiver,  Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Sciiolfield,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  April  16»  1915. 
Rehearing  denied  May  26.  1915. 

Statement  of  the  Case. 

Action  on  the  case  brought  by  Lueinda  Arkley,  ad- 
ministatrix  of  the  estate  of  John  R.  Arkley,  deceased, 
against  William  C.  Niblack,  receiver  of  the  Dering 
Coal  Company,  to  recover  damages  under  the  Mines 
and  Miners'  Act  for  the  death  of  John  E.  Arkley, 
caused  by  a  portion  of  the  roof  of  a  room  falling  on 
him  while  he  was  at  work  as  a  coal  miner.  From  a 
judgment  rendered  on  a  verdict  in  favor  of  the  plain- 
tiff for  $5,000,  the  defendant  appeals. 

About  1 :30  on  the  morning  of  May  23rd  the  mine  ex- 
aminer made  an  examination  of  the  working  place  of 
deceased  and  found  a  loose  rock,  on  which  he  placed  a 
danger  mark.  When  the  deceased  and  his  helper 
Moody,  wont  to  work  on  the  morning  of  the  23rd,  the 
assistant  mine  manager,  who  was  the  day  inspector, 
told  them  about  the  loose  rock  and  instructed  them  to 
fix  it.  They  tried  to  get  it  down  and  removed  part  of 
it,  including  the  part  with  the  examiner's  danger  chalk 
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mark  on  it.  They  then  went  on  with  their  work  of 
mining.  Moody  testified  that  he  tried  to  prop  the  loose 
rock  but  that  six  feet  props  were  required  and  those 
in  the  vicinity  were  all  seven  feet  long.  The  mine 
examiner  testified  that  in  the  early  morning  of  the 
24th  he  again  examined  the  roof  of  the  working  place, 
marked  the  date  of  the  examination,  but  made  no  dan- 
ger mark,  as  he  at  that  time  found  the  place  safe. 
When  Arkley  and  Moody  went  to  work  on  that  morn- 
ing the  rock  with  the  dates  May  23rd  and  May  24th 
had  fallen.  The  deceased  tested  the  roof  of  the  room 
with  a  pick  and  found  a  loose  rock  over  the  roadway, 
but  he  and  his  helper  went  to  work  loading  coal. 
About  10:30  the  assistant  mine  manager  visited  the 
room  and  was  told  by  Arkley  and  Moody  about  the 
loose  rock,  sounded  it,  told  them  it  was  unsafe  and  put 
a  crossmark  on  it;  and  testified  that  he  told  them  to 
take  the  rock  down.  Moody  testified  that  he  told  them 
to  watch  it.  The  deceased  and  Moody  continued  at 
work  loading  coal  until  near  noon,  when  a  side  rock, 
which  projected  under  and  supported  the  loose  rock, 
fell  and  killed  Arkley. 

The  evidence  as  to  the  failure  of  the  appellant  to 
furnish  props  on  request  of  the  deceased  and  his  asso- 
ciate is  in  direct  conflict.  There  is  no  manifest  prepon- 
derance either  way. 

The  court  refused  to  give  instructions  requested  by 
the  appellant,  to  the  effect  that  if  the  jury  believe 
that  when  the  mine  examiner  examined  the  roof,  the 
side  rock,  which  fell,  was  solid,  and  in  the  judgment 
of  the  examiner  there  were  no  dangerous  conditions, 
and  the  rock  in  the  roof  was  known  by  deceased  to  be 
loose,  and  before  the  accident  the  day  inspector 
marked  the  loose  rock  with  a  cross  and  told  deceased 
to  take  it  down,  and  thereafter  the  deceased  continued 
at  work  without  taking  it  down  or  propping  it,  then 
they  should  find  the  defendant  not  guilty. 
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H.  M.  Steely  and  Chaelbs  Teoup,  for  appellant; 
Mastin  &  Sheblook^  of  counsel. 

L.  A.  Cranston,  for  appellee;  Thomas  A.  Graham, 
of  counsel. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mines  and  minebals,  §  176* — sufficiency  of  evidence  in  action 
for  death  of  miner.  The  evidence  In  an  action  for  the  death  of  a 
miner  held  sufficient  to  sustain  a  verdict  for  the  plaintiff  on  the 
ground  of  the  employer's  failure  to  provide  suitable  props  to  make 
a  mine  roof  safe. 

2.  Mines  and  MiNiauLS,  S  125* — when  contrihutory  negligence  no 
defense  to  action  under  Miners*  Act,  Contributory  negligence  is 
no  defense  to  an  action  against  an  employer  for  injuries  sustained 
by  a  miner  as  the  result  of  the  former's  violation  of  the  Miners'  Act. 

3.  Mines  and  minesai^s,  §  126* — when  vxint  of  care  no  defense  to 
action  under  Miners*  Act  Want  of  care  on  the  part  of  a  miner 
is  not  a  defense  to  an  action  for  injuries  sustained  as  the  result 
of  an  employer's  violation  of  the  Miners*  Act,  where  the  accident 
would  not  h^ve  occurred  had  there  been  a  compliance  with  the  act. 

4.  Mines  and  minerals,  §  131* — when  notice  of  defect  no  defense 
under  Miners*  Act,  The  fact  that  a  miner  had  actual  notice  of  a 
dangerous  condition  In  a  mine  does  not  relieve  an  employer  from 
liability  for  an  injury  which  would  not  have  occurred  had  the 
Miners'  Act  been  observed. 

5.  Mines  and  minerals,  S  151* — when  proximate  cause  of  death 
of  miner  question  for  jury.  Whether  the  failure  to  properly  mark 
and  report  a  dangerous  condition  in  a  mine  roof  was  the  proximate 
cause  of  the  death  of  a  miner  is  a  question  for  the  jury*  notwith- 
standing he  may  have  had  actual  knowledge  of  the  condition  be- 
fore he  began  work  without  first  propping  the  roof. . 

6.  Mines  and  minerals,  S  181* — when  proxim^Jtte  cause  of  death 
of  miner  question  for  jury.  The  question  whether  the  failure  of 
an  employer  to  prop  the  roof  of  a  mine  room  was  the  proximate 
cause  of  the  death  of  a  miner,  held  a  question  for  the  Jury. 

7.  Mines  and  minerals,  S  194* — instructions  in  action  for  defUh 
of  miner.    An  instruction  requested  by  the  defendant  in  an  action 
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for  the  death  of  a  miner  from  the  fall  of  an  unpropped  roof,  held 
properly  refused,  although  the  deceased  had  actual  knowledge  of  the 
dangerous  condition. 

8.  Mines  and  minerals,  S  191* — good  faith  of  examiner  as  de- 
fense to  action  for  death  of  miner.  The  good  faith  of  a  mine  ex- 
aminer In  declaring  a  place  In  a  mine  to  be  safe  Is  no  defense  to  an 
action  for  the  death  of  a  miner  due  to  the  failure  to  mark  a  place 
dangerous,  which  was  in  fact  unsafe. 

9.  Death,  §  67* — measure  of  damages  for  death  of  miner,  A  ver- 
dict for  $6,000  held  not  excessive  for  the  death  of  a  miner  fifty-six 
years  of  age,  in  good  health,  who  earned  from  $4  to  $4.50  per  day. 

ScHounu),  J.,  took  no  part  in  the  consideration  of  this  case. 


Amelia  Barker^  Appellee^  t.  Danrllle  Street  Railway 

&  Light  Gompauy,  Appellant. 

(Not  to  be  reported  in  fnlK) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
B.  R.  E.  KiMBBOUGH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Affirmed.  Opinion  filed  April  16,  1915.  Re- 
hearing denied  May  26,  1915. 

Statement  of  the  Case. 

Action  on  the  case  brought  by  Amelia  Barker 
against  the  Danville  Street  Railway  &  Light  Company 
to  recover  damages  for  injuries  alleged  to  have  been 
sustained  by  her  while  attempting  to  become  a  pas- 
senger on  a  street  car,  through  the  negligence  of  the 
defendant.  From  a  judgment  in  favor  of  the  plaintiff 
for  five  hundred  dollars,  the  defendant  appeals. 

The  appellee  on  the  morning  of  the  accident  crossed 
a  street  to  take  a  street  car  standing  on  the  westerly 
of  two  tracks.  The  car  had  a  door  on  the  west  side  of 
the  north  end  and  one  on  the  east  side  of  the  south 
end.   Appellee  testified  that  the  motorman  in  the  front 
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vestibule  motioned  to  lier  to  go  around  the  front  end 
of  the  car  to  the  door  on  the  east  side  of  the  rear  end ; 
that  when  she  passed  around  the  north  end  of  the  car 
she  saw  another  car  coming  on  the  other  track,  and 
that  it  stopped  on  the  opposite  crossing;  that  she  then 
started  towards  the  rear  door  of  the  car,  and  that  the 
other  car  then  started  up  without  ringing  a  gong  or 
giving  any  signal  and  caught  and  rolled  her  between  it 
and  the  stationary  car  and  injured  her.  The  testimony 
was  conflicting  as  to  whether  the  gong  was  sounded 
on  the  car  which  caused  the  injury.  The  motorman 
testified  that  he  did  not  signal  appellee  to  go  around 
the  car,  but  that  he  reached  to  open  the  front  vestibule 
door,  and  that  she  signaled  she  did  not  want  that  door 
opened.  The  evidence  bearing  on  the  question  of  the 
negligence  of  the  appellant  and  the  due  care  of  the  ap- 
pellee was  very  conflicting. 

H.  M.'  Steely  and  H.  M.  Steely,  Jr.,  for  appellant. 

Lewman  &  Crayton,  for  appellee;  Thomas  A.  Gtba- 
HAM,  of  counsel. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Stbeet  railroads,  §  133* — •when  negligence  question  for  jury  in 
personal  injury  action.  In  an  action  against  a  street  railway  com- 
pany for  personal  injuries  sustained  by  a  woman  who,  while  pass- 
ing around  the  front  and  side  of  a  stationary  street  car  In  obedience 
to  a  motion  from  the  motorman,  in  order  to  enter  the  car,  was 
struck  by  another  car  which  approached  on  a  parallel  track,  the 
question  of  the  negligence  of  the  defendant,  as  well  as  whether 
the  plaintiff  was  in  the  exercise  of  due  care,  are  for  the  jury,  where 
there  was  a  conflict  in  the  evidence  as  to  whether  the  motorman 
directed  the  plaintiff  to  pass  around  the  car,  and  also  whether  the 
gong  of  the  approaching  car  was  rung. 

•See  Illinois  Notes  Dl^eiit,  Vols.  XI  to  XV,  and  CnmuIatlTo  Qnartcrly,  snmo 
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2.  Street  railroads,  §  131* — sufficiency  of  evidence  to  sustain  ver- 
dict for  plaintiff  in  personal  injury  action.  A  verdict  for  plaintiff 
held  sustained  by  the  evidence  In  an  action  in  which  the  evidence 
was  conflicting,  for  Injuries  sustained  by  a  woman  who  passed 
around  the  end  of  a  street  car  in  obedience  to  the  alleged  motion 
of  the  motorman,  in  order  to  enter  the  car,  when  she  was  struck 
by  a  car  which  approached  on  a  parallel  track  without,  as  alleged, 
giving  any  warning. 

8.  Street  railroads,  §  110* — variance  in  action  for  personal  in- 
juries. There  Is  no  variance  between  evidence,  in  an  action  against 
a  street  railway  company  for  personal  injuries,  that  the  plaintiff 
was  caught,  held  and  rolled  between  two  cars,  and  a  declaration 
alleging  that  she  was  struck  and  knocked  to  the  pavement,'  "and 
between"  said  cars  and  "then  and  there  bruised,"  etc. 

4.  Pleading,  S  431* — when  variance  not  material.  The  plaintiff 
may  recover  for  a  tort  where  the  facts  proven  constitute  a  cause 
of  action,  notwithstanding  other  averments  of  the  declaration  are 
not  sustained  by  the  evidence. 

5.  Appeal  and  error,  §  384* — when  objection  essential  to  review. 
The  admissibility  of  evidence  to  which  no  objection  is  interposed, 
will  not  be  determined  on  appeal. 

6.  Street  railroads,  §  113* — admissibility  of  evidence  in  personal 
injury  action.  The  reason  why  a  physician  of  a  street  railway 
company  called  another  doctor  to  make  an  examination  of  the 
plaintiff  cannot  be  shown  In  an  action  against  the  company  for 
personal  injuries. 

7.  Strket  railroads,  §  113* — admissibility  of  evidence  in  personal 
injury  action.  In  an  action  against  a  street  railway  company  for 
personal  Injuries,  the  fact  .that  witnesses  from  another  town,  who 
were  called  by  the  defendant  to  impeach  the  reputation  of  the 
plaintiff  for  truth  and  veracity,  were  permitted  on  cross-examina- 
tion to  state  that  the  defendant  furnished  them  transportation 
to  attend  as  witnesses  a  criminal  case  against  the  plaintiff's  bus* 
band,  in  which  the  plaintiff  was  the  prosecuting  witness,  held 
harmless  error. 

8.  Street  railroads,  §  107* — assumed  risk  in  personal  injury 
action.  The  doctrine  of  contributory  negligence,  and  not  of  as- 
sumption of  risk  is  applicable  to  an  action  for  injuries  sustained 
by  a  woman  who  passed  around  the  end  and  side  of  a  stationary 
street  car,  in  obedience  to  a  motion  of  the  motorman,  in  order  to 
enter  the  car,  and  who  was  struck  by  a  car  on  a  parallel  track 
which  approached  without,  as  alleged,  sounding  its  gong. 

9.  Trial,  §  123a*— -improper  argument  to  jury.  An  argument  of 
the  plaintiff's  counsel  to  the  jury  in  an   action  against  a  street 
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railway  company  for  personal  injuries,  that  the  defendant  was  a 
corporation,  and  had  means  of  getting  witnesses  and  Investigating 
cases  which  the  plaintiff  did  not  possess,  held  harmless  error. 

10.  Trial,  {f  123a* — improper  argument  to  fury.  Counsel  may 
comment  In  his  argument  to  the  jury,  in  an  action  against  a  street 
railway  company  for  personal  injuries,  on  the  fact  that  many  of  the 
defendant's  witnesses  were  in  the  employ   of  the  company. 

11.  Trial,  §  123a* — improper  argument  to  jury.  An  argument 
of  the  plaintiff's  counsel  to  the  jury  in  an  action  against  a  street 
railway  company  for  personal  injuries,  that  witnesses  who  attacked 
the  reputation  of  his  client  for  truth  and  veracity  were  "a  flying 
squadron  of  character  destroyers,"  held  harmless  error  in  view  of 
the  amount  of  damages  awarded  the  plaintiff. 

12.  Damages,  S  115* — when  not  excessive  for  injury  to  woman. 
An  award  of  five  hundred  dollars  to  a  woman  earning  seven  dol- 
lars per  week,  for  personal  injuries  which  confined  her  to  he^ 
hed  for  five  or  six  weeks,  and  from  which  she  thereafter  suffered 
down  to  the  time  of  the  trial,  held  not  excessive. 


M.  8.  Rankin,  Administrator,  Appellee,  y.  Frederick  A. 
Delano  et  al.,  ReeeiyerH,  Appellants. 

Railroads,  $  779* — instruction  as  to  presumption  of  due  care  from 
instinct  of  self-preservation.  An  instruction  in  an  action  against  a 
railway  company  for  the  death  of  a  traveler  at  a  highway  cross- 
ing, where  there  were  no  eyewitnesses,  that  In  determining  wheth- 
er the  deceased  was  using  due  care  for  his  own  safety  at  the  time 
of  his  death,  the  jury  might,  In  connection  with  other  facts,  take 
into'  consideration  the  instinct  of  self-preservation,  held  erroneous, 
since  it  did  not  limit  the  jury  to  the  consideration  of  the  facts  in 
evidence  bearing  on  the  question  of  due  care. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the  Hon.  Wiixiam 
G.  Cochran,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  April  16,  1915. 
Opinion  modified  May  26,  1915. 

Crea  &  HousuM,  F.  M.  Shonkwiler  and  C.  F.  Mans- 
field, for  appellants;  J.  L.  Minnis  and  N.  S.  Brown, 
of  counsel. 
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A.  L.  Philups  and  Hbrbick  &  Hebrigk,  for  appel- 
lee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  M.  S.  Ban- 
kin,  administrator  of  the  estate  of  Charles  N.  Gragg, 
deceased,  against  Frederick  A.  Delano,  William  K. 
Bixby  and  Edward  B.  Prior,  receivers  of  the  Wabash 
Railroad  Company,  for  wrongfully  causing  the  death 
of  plaintiff's  intestate.  The  declaration  contains  fonr 
counts.  The  first  avers  careless  and  negligent  opera- 
tion of  a  train  which  struck  and  killed  the  intestate. 
The  second  avers  a  violation  of  the  statute  in  failing 
to  ring  a  bell  or  blow  a  whistle  for  the  crossing  where 
the  accident  occurred.  The  third  avers  that  defendant 
in  the  village  of  Osman,  maintained  a  main  track  and 
two  side  tracks  on  the  east  side  of  the  main  track 
across  a  public  highway;  and  negligently  maintained 
or  permitted  to  be  maintained,  in  the  operation  of  said 
railroad,  a  scale  house  on  the  east  side  of  their  right 
of  way  within  eight  feet  of  the  east  track  and  ten 
feet  south  of  the  highway;  and  negligently  permitted 
to  be  maintained  on  their  right  of  way,  fifty-five  feet 
south  of  the  scale  house  and  eleven  feet  east  of  the 
east  track,  an  engine  house ;  and  negligently  permitted 
to  be  maintained  on  their  right  of  way,  four  feet  east 
of  the  east  track  and  eight  feet  south  of  the  engine 
house,  an  elevator;  and  negligently  permitted  to  be 
maintained  on  the  right  of  way,  ninety  feet  south  of 
the  elevator,  certain  coal  bins  four  feet  east  of  the 
east  track,  all  said  buildings  being  within  fifteen  feet 
of  the  main  track;  and  negligently  permitted  a  car 
to  stand  on  the  east  track  two  hundred  feet  south  of 
the  highway,  and  that  there  were  buildings  located 
south  of  the  highway  just  east  of  the  said  buildings 
near  to  said  tracks;  and  avers  that  the  negligence  of 
defendant  in  maintaining  buildings  on  the  right  of 
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way  east  of  the  railroad  track  and  south  of  the  cross- 
ing prevented  deceased  from  seeing,  in  time  to  avoid  a 
collision,  defendants'  train  which  approached  said 
crossing  at  a  dangerous  and  excessive  speed,  to  wit, 
fifty  miles  an  hour,  etc.  The  fourth  count  is  similar 
to  the  third  except  that  it  avers  that  the  scale  house 
also  is  on  the  right  of  way.  A  jury  found  the  de- 
fendant guilty  and  assessed  plaintiff's  damages  at 
$10,000.  Judgment  was  rendered  on  the  verdict  and 
the  defendants  appeal. 

O^man  is  a  small  unincorporated  village  contain- 
ing about  thirty  dwellings  and  is  located  on  a  publio 
highway  about  sixty  feet  wide  which  runs  east  and 
west.  The  Wabash  railroad  runs  through  the  village 
in  a  straight  line.  Its  general  course  towards  the 
north  is  about  halfway  between  north  and  northeast, 
and  to  the  south  midway  between  south  and  south- 
west. The  right  of  way  south  of  the  public  highway  is 
sixty-six  feet  wide.  The  main  track  is  in  the  center 
of  the  right  of  way.  There  are  two  side  tracks  on  the 
east  side  of  the  main  track.  The  east  side  track  is 
called  the  house  track,  the  east  rail  of  which  is  three 
feet  from  the  east  line  of  the  right  of  way  and  twenty- 
seven  and  one-half  feet  from  the  east  rail  of  the  main 
track.  Midway  between  the  main  track  and  the  house 
track  is  the  passing  track.  South  of  the  highway  and 
east  of  the  right  of  way  there  is  a  building  about 
twelve  feet  square  called  a  scale  house.  The  west  side 
of  the  scale  house  is  eight  and  one-half  feet  from  the 
east  rail  of  the  house  track  and  its  north  side  is  about 
twenty  feet  from  the  south  side  of  the  public  highway. 
About  fifty  feet  south  of  the  scale  house  is  the  engine 
house.  It  is  about  the  same  size  as  the  scale  house  and 
the  same  distance  from  the  tracks.  The  elevator  is  a 
few  feet  south  of  the  engine  house.  Its  west  line  is 
east  of  the  right  of  way.  About  fifty  feet  south  of  the 
elevator  are  some  coal  sheds  which  are  also  east  of 
and  close  to  the  right  of  way.    South  of  the  highway 
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and  east  of  the  railroad  and  scale  house  are  a  resi- 
dence and  store  combined.  East  of  the  residence  and 
store  is  a  vacant  lot  except  that  there  is  a  bam  on  the 
back  end  of  the  lot.  East  of  the  lot  with  the  bam  is  a 
dwelling  house  and  then  further  east  are  other  build- 
ings. The  railroad  is  on  a  level  with  the  adjacent 
land.  A  church  stands  a  little  over  a  block  east  of  the 
crossing.  There  are  no  buildings  on  the  right  of  way 
south  of  the  highway.  A  c^r  was  standing  on  the 
house  track  about  one  hundred  and  seventy-five  feet 
south  of  the  crossing,  near  the  coal  sheds.  On  .the 
night  of  May  26,  1912.  Charles  N.  Gragg,  a  fanner, 
thirty-three  years  of  age,  with  good  eyesight  and  hear- 
ing, who  lives  southwest  of  Osman,  attended  church 
in  Osman  with  his  wife  and  little  daughter.  The 
church  services  closed  about  nine  o'clock.  The  night 
was  cloudy  but  the  moon  shone  occasionally.  Gragg 
and  his  family  after  church  talked  with  some  of  his 
friends,  and  then  got  into  their  single,  top  buggy  with 
side  curtains  on,  which  had  been  hitched  near  the 
church,  and  drove  west  towards  the  crossing.  Two 
young  men  who  had  their  rig  hitched  about  fifty  feet 
east  of  the  right  of  way  testified  that  he  drove  by  them 
in  a  kind  of  sweeping  trot ;  they  did  not  see  him  after 
he  drove  on  the  right  of  way. 

A  freight  train  consisting  of  a  locomotive  and  fifty- 
four  cars  came  from  the  south  on  the  main  track.  The 
engineer  was  in  his  cab  on  the  east  side  of  the  engine 
and  did  not  see  the  rig  until  just  as  it  drove  in  front 
of  the  engine  and  was  struck  by  it.  The  train  was*  not 
stopped  until  it  had  passed  about  two  hundred  feet 
beyond  the  crossing.  When  the  train  was  stopped 
Gragg  was  found  dead  on  the  pilot  of  the  engine, 
which  was  then  about  half  a  mile  past  the  crossing. 
The  daughter  was  also  on  the  pilot  of  the  engine.  His 
wife  was  found  by  the  side  of  the  railroad  not  far 
from  the  crossing. 

The  evidence  is  very  confiicting  as  to  the  speed  of 
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the  train;  different  witnesses  testify  the  speed  was 
from  twenty  to  fifty  miles  an  hour,  the  engineer  tes- 
tifies it  was  twenty-five  miles. 

Several  witnesses  testify  the  bell  was  ringing,  while 
several  testify  they  did  not  hear  a.  bell,  although 
many  of  them  say  they  heard  the  rumble  of  the  train 
two  or  three  minutes  before  it  reached  the  crossing. 
There  is  also  conflicting  evidence  regarding  the 
whistle.  The  engine  had  an  oil  head  light  burning, 
which  had  been  lighted  at  Bement. 

There  was  no  witness  who  testified  to  what  the  de- 
ceased did  after  passing  the  two  witnesses  fifty  feet 
from  the  right  of  way.  While  the  engineer  saw  him 
the  instant  he  drove  in  front  of  the  engine,  the  wit- 
ness could  not  know  anything  as  to  the  actions  or  care 
exercised  by  the  deceased.  Evidence  was  introduced 
showing  that  the  deceased  was  a  sober,  industrious 
man,  who  did  not  use  tobacco.  There  was  no  direct 
evidence  that  the  deceased  habitually  exercised  ordi- 
nary care. 

Error  is  assigned  on  the  following  instruction  given 
at  the  request  of  appellee : 

**The  court  instructs  the  jury  that  the  plaintiff  is 
not  required  to  produce  direct  and  positive  testimony 
showing  just  what  the  deceased  was  doing  at  the  time 
of  the  accident  and  immediately  prior  to  the  time  that 
he  received  the  injury  that  caused  his  death ;  that  the 
law  requires  only  the  highest  proof  of  which  the  par- 
ticular case  is  susceptible,  and  the  jury  may  take  into 
consideration,  with  other  facts,  the  instincts  which 
naturally  lead  men  to  avoid  injury  and  preserve  their 
own  lives,  in  determining  whether  or  not  the  deceased, 
Charles  N.  Gragg,  was  using  ordinary  care  for  his 
own  safety  at  the  time,  and  for  a  reasonable  length 
of  time  prior  to  the  time  he  was  injured." 

In  Collision  v.  Illinois  Cent.  R.  Co.,  239  111.  532,  an 
instruction  was  given  informing  the  jury :  *'That  they 
had  the  right  to  take  into  consideration,  with  the  other 
facts  and  circumstances  proven  in  the  case,  the  instinct 
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which  naturally  leads  men  to  avoid  injury  and  pre- 
serve their  own  lives,  in  determining  whether  or  not 
the  deceased  was  using  due  care  for  his  own  safety." 
The  instruction  is  not  set  out  verbatim.  The  court 
said  that  **the  instruction  made  no  reference  to  the 
evidence  concerning  the  character  and  habits  of  the 
deceased  in  respect  to  care,  but  stated  the  broad  prop- 
osition as  applying  to  all  men.  It*  is  true  that  there  is 
an  instinct  of  self-preservation  common  to  all  and  that 
such  instinct  raises  a  presumption  *  *  .  *  as  to  the 
conduct  of  a  person  where  there  is  a  known  danger 
to  be  avoided.  The  presumption  is  based  upon  human 
experience  that  a  man  will,  in  the  presence  of  danger, 
act  in  accordance  with  the  instinct  of  self-preservation, 
but  that  instinct  is  only  operative  when  danger  is  per- 
ceived. The  law  recognizes  that  there  are  persons  who 
are  careless,  heedless,  and  inattentive  as  well  as  those 
who  are  prudent  and  careful,  and  that  the  instinct  of 
self-preservation  does  not  uniformly  lead  men  to  exer- 
cise care  to  ascertain  whether  conditions  exist  which 
are  likely  to  inflict  injury.  To  establish  and  apply  a 
general  presumption  in  favor  of  care  would  obviate  the 
necessity  of  making  proof  of  the  fact,  which  this  court 
has  uniformly  held  must  be  made.  Where  there  is  no 
eyewitness  to  the  killing  of  a  person,  his  administrator 
may  establish  the  exercise  of  ordinary  care  on  the  part 
of  the  deceased  by  the  highest  proof  of  which  the  case 
is  capable.''  In  a  preceding  part  of  the  opinion,  re- 
ferring to  this  and  another  instruction,  it  is  stated: 
**The  instructions  might  be  misleading  in  some  cases 
and  perhaps  were  not  strictly  accurate  statements  of 
the  law."  In  the  case  at  bar  the  instruction  com- 
plained of  is  abstract.  It  neither  confines  the  jury  to 
the  evidence  nor  refers  to  a  known  danger,  but  tells 
the  jury  that  they  may  consider  the  presumption  with 
other  facts.  It  does  not  limit  the  jury  to  a  considera- 
tion of  the  facts  in  evidence  or  which  bear  on  the 
question  of  due  care.     In  the  Collision  case,  supra, 
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there  was  no  question  of  the  negligence  of  the  defend- 
ant, the  train  was  running  at  forty  to  sixty  miles  an 
hour  in  violation  of  an  ordinance  limiting  the  speed 
to  fifteen  miles  an  hour  and  the  deceased  was  watch- 
ing another  train  approaching. 

The  nineteenth  instruction  given  for  appellants  was 
directly  in  conflict  with  the  instruction  given  for  ap- 
pellee. The  instruction  complained  of  obviates  all 
necessity  of  proof  from  which  due  care  might  be  in* 
ferred.  It  does  not  limit  the  jury  to  a  consideration 
of  facts  shown  by  the  evidence  and  omits  the  fact  that 
the  jury  must  find  from  the  evidence  that  the  danger 
was  known  to  the  deceased  before  they  can  consider 
the  presumption.  The  giving  of  it  was  reversible 
error,  especially  when  taken  in  connection  with  the 
fourth  instruction  given  at  the  request  of  appellee. 

The  fourth  instruction  given  for  appellee  has  in  it 
a  clause:  **Yet  in  order  to  find  the  plaintiff's  intes- 
tate guilty  of  contributory  negligence,  you  must  be- 
lieve from  the  evidence  that  the  deceased,  Charles  N. 
Gragg,  failed  to  ^exercise  that  care  which  the  law  re- 
quires, and  he  is  only  required  by  law  to  exercise 
such  care  and  foresight  as  an  ordinary  prudent  man 
possessing  ordinarj^  intelligence  would  exercise  under 
the  same  or  circumstances  similar  to  those  ^surround- 
ing  plaintiff's  intestate  at  both  and  for  a  reasonable 
time  previous  to  the  time  of  the  accident.''  This  part 
of  the  instruction  places  the  burden  of  proving  the 
deceased  was  negligent  on  the  appellants.  The  rule 
is,  if  the  evidence  is  equally  balanced  so  that  the  jury 
cannot  say  on  a  consideration  of  it  that  they  believe 
the  deceased  was  in  the  exercise  of  due  care  the  verdict 
must  be  for  the  defendant.  The  judgment  is  reversed 
and  the  cause  remanded  because  of  error  in  instruc- 
tions given  at  the  request  of  appellee. 

Reversed  and  remanded. 
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ACTION. 

Breach  of  statute — when  action  lies  for.    p.  620. 
Solicitor*8  fees — ^when  taxed  in  favor  of  complainant  In  partitloB. 
p.  419. 

AGISTERS. 

Negligence — ^when  question  for  jury.    p.  14. 

ALTERATION   OF   INSTRUMENTS. 

• 

Adding  signatures — when  bar  to  recovery,    p.  547. 
Consideration  of  altered  note — when  may  be  recovered  on  eommen 
counts,    p.  547. 

AMENDMENTS. 

Denial  of  leave  to  file — when  reviewable,    p.  293. 

Judgment — when  not  allowable,    p.  48. 

Mechanics*  liens — when  items  omitted  by  bill  may  be  brought  in  by 

amendment,    p.  288. 
Pleading — what  is  effect  where  made  on  copy  of  declaration,    p.  651. 

when  continuance  denied,    p.  507. 

when  proper  to  allow  filing,    p.  158. 

when  properly  allowed,    p.  158. 

Proof  of  claim — ^when  properly  allowed,    pp.  58,  60. 

APPEAI^  AND  ERRORS. 

Amendment — when  denial  of  reviewable,    p.  293. 
Assignment  of  error — what  is  effect  of  absence  of.    p.  379. 

when  sufficient,    p.  575. 

Bill  of  exceptions — when  Judgment  affirmed  on  striking,    p.  S2. 

when  must  contain  rejected  exhibits,    p.  284. 

when  not  filed  in  time.    p.  608. 

when  ruling  and  exception  must  be  preserved,    p.  608. 

when  stricken,    p.  608. 
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Bond — when   obligee   may   not   recover   on   promise   to   indemnify 

surety,    p.  315. 
Brief  on  merits — when  filing  of  plea  prevents  filing  of.    p.  95. 
Citation  proceedings — ^when  errors  of  law  assignable,    p.  514. 
Compromise  verdict — when  defeated  party  cannot  complain  of.  p.  447. 
Confession  of  error — when  Judgment  reversed  on.    p.  95. 

when  overruling  of  plea  in  bar  amounts  to.    p.  95. 

Conflicting  evidence — when  verdict  not  disturbed,  pp.  503,  574,  590. 
Decree — when  denial  of  motion  to  vacate  not  bar  to  prosecution  of 

writ  of  error  on  bill  of  review,    p.  95. 
Demurrer — when  decision  not  reviewable,    p.  293. 
Demurrer  to  answer — when  sustaining  of,  cured  by  instructions. 

p.  215. 
Deposition — how  findings  on  reviewed,    p.  467. 

Directed  verdict — when  judgment  not  reversed  for  error  in.  p.  241. 
Error — when  assignable  on  verdict  of  jury  in  chancery  case.  p.  494. 
Evidence — when  weight  of  evidence  not  open  to  review,    p.  379. 

when  erroneous  admission  cured,    p.  451. 

when  exclusion  cured  by  subsequent  admission,    p.  261. 

Exhibits — when .  bill  of  exceptions  must  contain  rejected  exhibits. 

p.  284. 
Findings — when  sustained,    p.  491. 
Freehold — when  involved,     p.  110. 
Harmless  error — when  absence  of  judge  is.    p.  596. 

when  admission  of  hearsay  is.    p.  590. 

when  argument  of  counsel  is.     p.  639. 

when  inclusion  in  Judgipent  of  defendant  not  served  is.    p.  S6. 

when  informal  Judgment  is.    p.  442. 

when  instructions  are.    p.  431. 

when  judgment  not  reversible  for.    p.  555. 

when  leading  question  is.     p.  590. 

when  modification  of  instruction  is.    p.  79. 

when  omission  of  party  is.    p.  532. 

when  presence  on   bench  of  judge   formerly  of  counsel   not 

prejudicial,    p.  284. 

when  refusal  of  instruction  is.    p.  167. 

when  refusal  to  require  answer  to  special  interrogatories  is. 

p.  62. 

when  ruling  evidence  is.    p.  639. 

when  rulings  on  instructions  are.    p.  167. 

Injunction — when  denial  of  motion  to  dissolve  appealable,    p.  395. 
Insanity  of  plaintiff  in  error — when  not  bar  to  writ  of  error,    p.  95. 
Instructions — when  cured  by  other  instructions,    p.  392. 
Invited  error — ^when  bars  reversal,     p.  255. 
Joinder  in  error — ^what  Is  effect,    p.  95. 
when  filing  brief  is.    p.  95. 

when  plea  in  bar  of  writ  of  error  precludes,    p.  95. 

Judicial  notice — ^when  not  taken  of  city  ordinances,    p.  72. 
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Jurors — when  refusal  to  permit  questioding  not  reversible,    p.  261. 

Law  of  the  case — when  former  decision  res  ad  Judicata,    p.  451. 

Motion — when  affidavits  on,  not  reviewed,    p.  398. 

Motions — when  reviewable,     p.  293. 

Motion  to  strike — when  essential  to  review  of  unresponsive  answer. 

p.  451. 
Objection — when  essential  to  review,    pp.  609,  639. 

when  failure  to  allege  notice  to  city  of  injury  must  be  raised. 

p.  75. 

when  properly  preserved  to  intervention,    p.  102. 

Oral  instruction — when  objection  must  be  made.    p.  62. 

Plaintiff  in  error — ^when  Insanity  not  bar  to  writ  of  error,    p.  96. 

when  plea  of  insanity  of  insufficient,    p.  95. 

Plea  in  bar — when  joinder  in  error  after  overruling  of,  precludes, 
p.  95. 

when  overruling  of,  amounts  to  confession  of  error,    p.  95. 

when  precludes  joinder  in  error,    p.  95. 

Questions  not  raised  in  trM  court — when  judgment  reversed  on. 

p.  179. 
Record — when  affidavit  denying  execution  of  instrument  part  of. 

p.  284. 
when  error  cannot  be  predicated  on  matter  not  shown  by. 

p.  464. 
Remanding   order — when    denial   of   motion   to   strike   reviewable. 

p.  261. 
Remittitur — when  error  in  instructing  cured  by.    p.  77. 
Review — when  single  determinative  question  for  review,    p.  675. 

when  weight  of  evidence  open  to.    p.  379. 

Special  interrogatories — when  refusal  to  require  answer  harmless. 

p.  62.    ' 
Variance — when  question  of,  reviewable,     p.  387. 
Witnesses — when  objection  to  competency  waived,    p.  574. 
Writ  of  error — when  not  barred,    p.  95. 

when  plea  in  bar  of,  insufficient    p.  95. 

ARREST. 
Warrant — when  not  authorized  without,    p.  72. 

ASSAULT   AND  BATTERY. 
Verdict — when  not  disturbed,    p.  535. 

ASSIGNMENTS. 

Account — when  assignment  of  sufficient,     p.  229. 

Action — when  recovery  cannot  be  had  in  name  of  assignee,    p.  392. 

who  may  sue  on  contract,     p.  512. 

Savings  account — when  parol  transfer  passes  title,    p.  49. 
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assumpsit. 

Altered  note — when  recovery  of  consideration  may  be  had  on  com- 
mon counts,    p.  547. 

Evidence — when  sufficient  to  support  verdict    p.  62. 

Instructions — when  proper,    p.  62. 

Money  advanced  for  investment — sufficiency  of  evidence  to  snstaln 
recovery,    p.  250. 

Payments — when  action  to  recover  back  is  in  assumpsit,    p.  62. 

Quantum  meruit — when  recovery  permissible  on,  under  void  con- 
tract,   p.  295. 

ATTORNEYS. 

Fees — when  not  excessive,    p.  532. 

when  taxed  In  favor  of  complainant  In  partition,    p.  419. 

lAen — right  to  where  partition  suit  dismissed  and  land  sold.    p.  584. 
when  not  enforceable  against  purchaser  on  partition,    p.  584. 

AUTOMOBILES   AND   GARAGES. 

Chime  of  hells — when  question  for  Jury  as  to  sufficiency  to  give 

warning,    p.  255. 
Injury  to  pedestrian — when  evidence  sufficient  to  show  want  of  care. 

p.  255. 

when  refusal  to  direct  verdict  proper,    p.  255. 

when  rulings  on  instructions  proper,    p.  256. 

Negligence — when  question  for  Jury.    p.  534. 
Warning — when  duty  of  driver  to  give.    p.  265. 

BAILMENTS. 

Agisters — when  negligence  question  for  Jury.    p.  14. 
Negligence — who  has  burden  of  proving  in  case  of  fire.    p.  14. 

BANKS  AND  BANKING. 

Deposit — acceptance  of  when  insolvent    p.  536. 

Savings  account — when  parol  transfer  sufficient  to  pass  title,    p.  49. 

BASTARDS. 

Instructions — when  harmlesa    p.  431. 
Prosecutrix — ^when  not  Impeached,    p.  431. 
Verdict — ^when  not  disturbed,    p.  431, 

BONDS. 

Promise  to  indemnify  surety — when  obligee  may  not  recover  on. 

p.  315. 
Time  for  action — ^when  stipulation  as  to,  waived,    p.  556. 
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BROKERS. 
Oommiaaion — when  evidence  sustains  verdict  for  defendant    p.  555. 

BUILDING   AND   CONSTRUCTION   CONTRACTS. 

Bond — when  stipulation  as  to  time  for  action  not  waived,    p.  556. 
Liquidated  damages — when  contractor's  liability  for.  Waived,    p.  288. 
Bpeciflcations — ^when    failure    to    comply    ground    for    recoupment. 

p.  288. 
Buhatantial  performance — when  contractor  may  recover  on.    p.  288. 

CARRIERS. 

Alighting — when  duty  to  assist  passenger,    p.  492. 

when  evidence  insulBclent  to  support  verdict,    p.  224. 

when  not  liable  for  injury  to  passenger,    p.  492. 

Bill  of  lading — when  assent  to  condition  presumed,    p.  475. 

when  shipper  estopped  to  claim  want  of  notice  of  limitations. 

p.  475. 
Common — when  stock  yards  company  is.    p.  432. 
Connecting—^when  agent  of  initial,    p.  432. 

when  initial  carrier  liable  for  negligence  of.    p.  432. 

when  presumed  to  have  received  freight  in  good  condition. 

p.  26. 
Crossing — duty  to  stop  street  car  with  step  over.    p.  492. 
Ejection — sufficiency  of  evidene  to  show  unnecessary  force,    p.  241. 
when  plaintiff  may  be  cross-examined  as  to  previous  ejectment. 

p.  238. 
Fare — when  duty  to  carry  can  not  be  enforced  by  refusal  to  pay. 

p.  241. 
when  passenger  ejected   for  refusal  to  pay   not  entitled   to 

damages,    p.  241. 
Injury  to  goods — when  burden  on  shipper  in  action  against  deliver- 
ing carrier,    p.  26. 
when  evidence  insufficient  to  show  good  condition  on  delivery 

to  carrier,    p.  26. 
Live  stock — what  constitutes  unreasonable  delay  in  shipping,    p.  432. 

when  peremptory  instruction  properly  refused,    p.  432. 

Passenger — when  carrier  estopped  from  denying  status  as.    p.  241. 

when  negligence  after  alighting  shown,    p.  437. 

when  relation  is  terminated,    p.  437. 

Street  cars — duty  to  stop  with  step  over  crossing,    p.  492. 

• 

CHARITIES. 
Vnorganiti€d  corporation — when  bequest  to,  valid,    p.  S2f . 
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CHATTEL  MORTGAGES. 
Bill  of  sale — when  not  a  mortgage,    p.  77. 

CHILDREN. 
See  Infants. 

CITIES   AND   VILLAGES. 

City  Election  Law — how  construed  as  to  power  of  commissioner 

p.  471. 
Contracts — when  not  estopped  to  claim  ultra  vires,    p.  600. 
Election  commissioner — power  as  to  making  arrest    p.  471. 

when  assault  on  not  offense  against  election  law.    p.  471. 

Encroachment  of  vestibule  on  street — when  person  injured  by  not 

a  pedestrian,    p.  202. 
Ice  on  sidewalk — when  city  charged  with  knowledge  of.    p.  75. 
when  liable  for  injury  to  pedestrian,    p.  75. 

when  pedestrian  not  guilty  of  contributory  negligence,    p.  75. 

Injury  within  limits  of — when  shown  by  evidence,    p.  596. 

Local  Improvement  Act — how  construed,    p.  457. 

Notice  of  injury — when  objection  for  failure  to  allege  must  be  raised. 

p.  76. 
Ordinances — when    admissible   in   action    against   street   railroads. 

p.  596. 

when  not  judicially  noticed,    p.  72. 

Powers — what  are.     p.  600. 

Property — power  to  give  away.    p.  600. 

8ideu>alks — when  city  charged  with  knowledge  of  dangerous  condi- 
tion,   p.  75. 

when  city  liable  for  dangerous  condition,    p.  75. 

when  ordinance  requiring  construction  of  admissible  against 

street  railroad,     p.  569. 

Special  assessment  fund — when  liable  as  trustee  for  improper  dis- 
tribution,   p.  30. 

when  liable  for  wrongful  distribution,    p.  30. 

when    not   relieved    from   prorating   interest   in    distributing. 

p.  30. 

when  payment  of  judgment  for  wrongful  distribution  not  pay- 
ment of  special  assessment  bond.    p.  30. 

when  treasurer  to  prorate  interest  payments  out  of.    p.  30. 

Street  grade — when  burden  on  plaintiff  to  show  change,     p.  167. 

when  damage  not  caused  by  change  of.    p.  167. 

when  instruction  as  to  damage  by  change  of,  incorrect,    p.  167. 

when  recital  in  ordinance  insufficient  to  show  establishment  of. 

p.  167. 

Water — when  city  not  estopped  from  claiming  contract  ultra  vires. 
p.  600. 
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Water — when  contract  to  furnlBh  invalid,    p.  600. 
when  contract  to  supply,  a  donation,    p.  600. 

when  may  contract  to  supply  at  fixed  rate  for  term  of  years. 

p.  600. 

Waterworks — ^what  are  powers  as  to.     p.  600. 

CONFUCT   OP  LAWS. 
Lex  lod  contractus — ^when  governs,    p.  295. 

CONSPIRACY. 

Absence  of  co-conspirator — when  not  proof  of  flight    p.  119.       * 

when  proper  to  show.     p.  119. 

Argument  of  counsel — when  not  prejudicial,    p.  119. 

Combination  or  agreement — sufficiency  of.    p.  119. 

Common  law — what  is.     p.  119. 

Date  of  formation — when  evidence  sufficient  to  show.    p.  119. 

Declarations  of  coconspirator — when  admissible,    p.  119. 

Evidence — when  conduct  of  co-consplrator  inadmissible,    p.  119. 

when  proof  of  wrongful  act  is.    p.  119. 

Extortion  of  m^ney — sufficiency  of  evidence  to  show  conspiracy  for 

purpose  of.    p.  119. 
**Fair  comment — when  instruction  on,  sufficient  in  prosecution  for 

conspiracy  to  extort  money  by  malicious  publication,    p.  119. 
Indictment — when  does  not  charge  separate  offenses,    p.  119. 

when  necessary  to  set  out  means  of  carrying  out  conspiracy. 

p.  119. 

Instructions — sufficiency  of.    p.  119. 

when  not  prejudicial  as  to  what  amounts  to  execution,    p.  119. 

when  not  prejudicial  In  prosecution  for  conspiracy  to  extort 

money,    p.  119. 

when  sufficient  as  to  doing  of  wrongful  act  under,    p.  119. 

Overt  acts — when  evidence  of  conspiracy,    p.  119. 

when  evidence  of  previously  formed  design,    p.  119. 

Publication  intended  to  extort — sufficiency  of  evidence  of  circulation, 
p.  119. 

when  circulation  in  county  presumed,     p.  119. 

Publication  of  truth — when  conspiracy  as  to,  punishable,    p.  119. 
Remarks  of  court — when  not  prejudicial,    p.  119. 

Unlawful  act — when  conspiracy  to  do,  complete,     p.  119. 
Variance — when  not  shown  between  pleading  and  proof,    p.  119. 
Venue — sufficiency  of  evidence  of  overt  acts  in  county,    p.  119. 

what  is,  of  prosecution  for  conspiracy  to  extort  by  defamatory 

publication,     p.  119. 

when  evidence  sufficient  to  show.    p.  119. 


/ 
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CONTINUANCE 
Amendment  of  pleadings — when  denied  on.    p.  507. 

OONTRACTS. 

Beer — ^refusal  of  license  as  termination  of  contract  to  famish,   p.  572. 

Breach — when  evidence  sufficient    p.  581. 

Construction — when  question  of  law.    p.  488. 

Lex  >loci  contractus — ^when  governs,    p.  295. 

Novation — what  constitutes,    p.  183. 

Platting  and  sale  of  land — ^when  breach  of  contract  for,  not  actlon- 

.    able.    p.  510. 
Promise  to  indemnify  surety — when  obligee  may  not  recover  on. 

p.  315. 
Punctuation — when  considered  in  construing,    p.  193. 
Ratification — what  not.    p.  1. 
Separation  agreement — when  valid,    p.  21. 

Substantial  performance — when  contractor  may  recover  on.    p.  288. 
Void — ^when  recovery  may  be  had  on  quantum  meruit,    p.  295. 

CORPORATIONS. 

Directors — when  contract  to  employ  is  valid,    p.  341. 

when  custom  to  elect  without  notice  established,    p.  328. 

-^-  when  election  of  without  notice  valid,    p.  328. 

when  person  holding  only  legal  title  eligible,    p.  341. 

when  presence  of  stockholders  waives  notice  of  election,    p.  328. 

when  stockholder  estopped  to  question  election,    p.  341. 

when  stockholder  not  estopped  to  question  validity,    p.  328. 

when  stockholders'  knowledge  of  election  waives  want  of  no- 
tice,    p.  328. 

when  want  of  notice  vitiates  election,    p.  328. 

who  may  be.    p.  360. 

who  may  be  elected  as,  though  stock  transferred  merely  to 

qualify,    p.  357. 

Libel — ^when  charges  against  libelous  per  se.    p.  400. 

when  may  sue  for.    p.  400. 

Stock — wh^n  holder  of  note  given  for  worthless,  may  recover,    p.  364. 

when  trustee  may  transfer  to  qualify  person  as  director,    p.  341. 

COSTS. 

Attorney's  fees — ^when  not  excessive,    p.  582. 
Wills — action  to  construe,    p.  541. 

COUNTIES. 

Treasurer — when  new  office  not  created  by  imposing  duties  of  super- 
visor of  assessments  on.    p.  193. 
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COURTS. 
Jurisdiction-— mhen  court  has  over  land  in  another  coonty.    p.  110. 

COVENANTS. 

Action  for  breach — when  evidence  inadmissible,    p.  484. 

Evidence — when  parel  admissibla    p.  484. 

Title — when  evidence  admissible  in  action  for  breach,    p.  484. 

CREDITORS'   SUIT. 

Receiver  in  dissolution  proceedings — when  may  be  made  party  to 
action  on  Judgment    p.  102. 

CRIMINAL  LAW. 

Argument  of  counsel — when  not  prejudicial,    p.  119. 

Arrest — when  not  authorized  without  warrant    p.  72. 

Banks — acceptance  of  deposit  when  insolvent    p.  536. 

Conspiracy — sufficiency  of  combination  or  agreement    p.  119. 

sufficiency  of  evidence  of  circulation  of  publication  intended  to 

extort    Pa  119. 

what  is  at  common  law.    p.  119. 

when  conspiracy  to  do  unlawful  act  complete,    p.  119. 

when  conspiracy  to  maliciously  publish  truth  concerning  per- 
sons is  punishable,    p.  119. 

when  evidence  sufficient  to  show  conspiracy  to  extort  ■  p.  119. 

when  evidence  sufficient  to  show  date  of  formation,    p.  119. 

when  indictment  does  not  charge  separate  offenses,    p.  119. 

—  when  overt  acts  evidence  of  previously  formed  design,    p.  119. 
when  proof  of  wrongful  act  evidence  of.    p.  119. 

Evidence — when  absence  of  co-conspirator  may  be  shown,    p.  119. 
when  conduct  of  co-conspirator  inadmissible,    p.  119. 

when  declarations  of  co-conspirator  admissible,    p.  119. 

when  insufficient  to  support  charge,    p.  74. 

Flight — ^when  evidence  of  absence  of  co-conspirator  from   county 

proper,    p.  119. 
Instructions — sufficiency  in  prosecution  for  conspiracy,    p.  119. 

when  refusal  of,  not  error,    p.  119. 

NetD  trial — ^when  properly  overruled  on  ground  of  newly-discovered 

evidence,    p.  119. 

Remarks  of  court — when  not  prejudicial,    p.  119. 

Resisting  officer — when  evidence  insufficient  to  support  charge,    p.  72. 

Sentence — when  cumulative  not  excessive,    p.  553. 

Variance — when  not  shown  between  pleading  and  proof,    p.  119. 

Venue — sufficiency  of  evidence  to  show  overt  acts.    p.  119. 

what  is  in  prosecution  for  conspiracy,    p.  119. 

when  evidence  sufficient  to  show.    p.  119. 

when  question  for  Jury.    p.  119. 

Vol  gxjcxxxiii  as 
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DAMAGES. 

Breach  of  contract  to  supply  heer — ^what  la  measare  of  damages. 

p.  572. 
Change  of  grade — when  inatructloA  Incorrect    p.  167. 
Excessive — when  |500  not    p.  639. 

when  |750  not    p.  150. 

when  |900  not    p.  596. 

when  $1750  not    p.  150. 

when  $4000  is.    p.  551. 

when  $5000  not    pp.  627,  686. 

when  $5763.61  not    p.  261. 

when  $6750  not     p.  75. 

when  $10000  not     p.  454. 

Expense  of  seeking  other  employment — when  recoverable,    p.  507. 
Injury — when  statementB  not  consistent  with.    p.  627. 
Liquidated — when  contractor's  liability  for,  waived,    p.  288. 
Loss  of  profits — when  not  recoverable  for  breach  of  contract    p.  572. 
Loss  of  tim^  and  earnings — ^when  sufficient  evidence  to  show.    p.  620. 
Measure — when  instruction  on,  for  breach  of  contract  erroneous*. 

p.  374. 
Permanent  injury — when  instruction  correct    p.  107. 
Profits — when  loss  of,  recoverable  for  mistake  in  telegram,    p.  416. 
Remittitur — when  error  in  instructing  cured  by.    p.  77. 
Unliquidated — when  not  claimed  by  statement    p.  1. 

DEATH. 

Child — when  recovery  barred  by  contributory  negligence  of  parent 

p.  426. 
Damages — when  $5000  not  excessive,    p.  636. 
Instructions — when  erroneous  on   presumption  of  due   care   from 

instinct  of  self-preservation,    p.  642. 

DEDICATION. 
PUU — when  admissible  though  not  accepted,    p.  426. 

DEEDS. 

Absolute — when  admissions  of  grantee  competent    p.  818. 

when  considered  as  mortgage,    p.  318. 

when  mortgagor  may  redeem,    p.  180. 

who  has  burden  of  proving  mortgage,    p.  818. 

Conveyance  of  incumbered  land — when  closely  scrutinized,    p.  818. 

DISCOVERY. 
Bill — ^when  ground  for  shown  by.    p.  417. 
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DISMISSAL,   DISCONTINUANCE   AND   NONSUIT. 

Complainant — when  cannot  dismiss,    p.  526. 

Nonsuit — ^when  must  be  taken  on  trial  by  court    p.  12. 

DRAINAGE. 

Ditch  constructed  fry  Liceme  Act — what  drains  are  within,    p.  110. 

when  connection  may  be  made  with  drain  built  under,    p.  110. 

Highways — when  natural  flow  into,  may  be  accelerated,    p.  110. 
Servient  lands — when  discharge  of  water  onto  may  be  accelerated, 
p.  110. 

DRAM   SHOPS. 

Beer — when  intoxicating  character 'of  sufficiently  established,    p.  291. 
Civil  Damage  Act — what  are  elements  of  damages,    p.  461. 
when  argument  of  counsel  erroneous,    p.  451. 

when  erroneous  admission  of  evidence  cured,    p.  461. 

when  evidence  inadmissible  as  to  conduct  of  father  toward  his 

children,    p.  451. 

when  instruction  not  erroneous,    p.  451. 

Conviction  under  Dram  Shop  Act — when  witnesses  not  impeachable 
by  proof  of.    p.  451. 

Indictment — when  singe  offense  charged  in.    p.  553.    . 

Information — when  place  of  maintenance  of  nuisance  sufficiently 
described,    p.  291. 

Instructions — when  refusal,  as  to  intoxicating  character  of  beer  er- 
roneous,   p.  291. 

License — refusal  to  grant,  as  termination  of  contract  to  furnish  beer, 
p.  572. 

Sentence — ^when  cumulative,  not  excessive,    p.  663. 

ELECTIONS. 

City  Election  Law — how  construed  as  to  power  of  commissioner. 

p.  471. 
Commissioner — powers  as  to  making  of  arrest,    p.  471. 

when  assault  not  an  offense  against  election  law.    p.  471. 

Offenses — when  assault  on  commissioner  not.    p.  471. 

BLBbTRICITY. 

t 

Allegations — when  failure  to  prove  immaterial,    p.  682. 

Broken  wire — ^when  instruction  in  action  for  injuries  from,  er- 
roneous,   p.  250. 

when   negligence   in   failing   to   discover,  question   for  Jury. 

p.  250. 

Degree  of  care — when  instructions  erroneous,    p.  250. 

Negligence  in  equipment  or  operation — when  question  for  Jury, 
p.  250. 
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EQUITY. 

Amended  hill — when  proper  to  allow  filing  of.      p.  158. 
Bill  of  review— ^mhaX  is  nature  and  scope,    p.  95. 
Complainant — ^when  consent  to  use  of  name  presumed,    p.  398. 
Cro88'bill — when  decree  may  be  entered  upon  original  bill  without 

disposing  of.    p.  532. 
Decree — what  is  effect  of  denial  of  motion  to  vacate  aa  bar  to  bill 

of  review,    p.  95.     . 

when  cannot  be  vacated  after  term.    p.  95. 

when  sheriff  may  execute  in  adjoining  county,    p.  110. 

Depositions — ^how  findings  on  reviewed,    p.^57. 

Dismissal — ^when  complainant  cannot  dismiss,    p.  526. 

Dissolution  proceedings — right  of  Judgment  creditor  of  partner  to 

intervene,    p.  102. 
Jurisdiction — when  court  has,  over  land  in  another  county,    p.  110. 
Original  replication — when  stands  as  answer  to  amended  bill.    p.  158. 
Plea  of  action  pending — when  suit  not  dismissed  on.    p.  398. 
Remedy  at  law — when  adequate  for  recovery  of  profits  between  real 

estate  agents,    p.  417. 
Verdict  of  jury — how  far  conclusive,    p.  494. 
when  error  assignable  on.    p.  494. 

ESTATES  OF  DECEDENTS. 

Citation — when  answer  in  proceeding  for  not  evidence  in  executor's 
favor,    p.  514. 

when  errors  of  law  assignable  in  proceedings  for.    p.  514. 

when  executor  competent  witness,    p.  514. 

Citation  to  compel  inventory — who  has  Jurisdiction,    p.  514. 

Inventory — ^when  answer  in  proceeding  for  citation  not  evidence  in 
executor's  favor,    p.  514. 

when  evidence  sufficient  to  require  executor  to  make.    p.  514. 

when  executor  not  excused  from  making,    p.  514. 

Payment  of  claim — when  executrix  estopped  to  contest  order  direct- 
ing,   p.  55. 

Proof  of  claim — when  amendment  properly  allowed,    pp.  58,  €0. 

Venue  of  action — ^where  executor  may  be  sued.    p.  442. 

where  executor  sued  at  common  law.    p.  442. 

BSTOFFEU 

Acceptance  of  lease — when  grantor  not  estopped  from  redeeming 
from  deed  absolute  by.    p.  318. 

Carriers — when  estopped  from  denying  status  as.    p.  241. 

Corporation  directors — when  not  estopped  to  question  validity  of 
election,    p.  328. 

when  stockholder  estopped  to  question,    p.  341. 

Payment  of  claim — ^when  executrix  estopped^ to  contest  order  direct- 
ing,   p.  55. 
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EVIDENCE. 

Admission  of  incompetent  testimonu — ^when  does  not  render  Blmilar 

testimony  admissible,    p.  632. 
Admissions — when  admissible,    p.  581. 
when  made  by  grantee  ^competent  to  show  absolute  deed  a 

mortgage,    p.  318. 
Agency — what  admissible  to  establish,    p.  158. 
Burden  of  proof — when  instruction  as  to  railroad  fire  correct,    p.  390. 

when  railroad  has  in  action  for  fire.    p.  390. 

who  has  as  to  gift  between  parent  and  child,    p.  514. 

who  has  as  to  payment    p.  494. 

who  has  in  case  of  accidental  discharge  of  firearms,    p.  609. 

who  has  to  show  fraud  in  obtaining  possession  of  note.    p.  494. 

Claim  of  damages — when  admissible,    p.  374. 

Conclusions — when  question  calls  for.    p.  590. 

Condition  after  accident — when  admissible,    p.  261. 

Conflicting — when  weight  of,  for  jury.    p.  574. 

Covenant  of  title — when  evidence  admissible  in  action  for  breach. 

p.  475. 
Crops — what  admissible  as  to  effect  on  crops  of  overfiow.    p.  304. 
Declarations — when  admissible,    p.  261. 

when  question  does  not  call  for  self-serving,    p.  590. 

when  self-serving  inadmissible,    p.  482. 

Defect — when  precise  nature  of,  need  not  be  shown,    p.  26L 

Degree  of  proof — ^what  required  in  civil  action,    p.  62. 

Financial  transactions — when  incompetent,    p.  364. 

Hearsay — ^when  is.    p.  590. 

Hypothetical  question — what  are  requisites  of  objection,    p.  505. 

Intention — when  questions  as  to  statement  to  others  regarding,  not 

erroneous,    p.  590. 
Judicial  notice — when  not  taken  of  city  ordinances,    p.  72. 
Lease — when  admissible  after  execution  by  one  tenant,    p.  376. 
Parol — when  admissible  in  action  for  breach  of  covenant,    p.  484. 
when  admissible  to  show  insertion  of  false  answers  by  agent 

p.  488. 
Place  of  birth — when  evidence  not  admissible,    p.  261. 
Place  of  injury — when  evidence  sufficient  to  show.    p.  596, 
Plat — when  admissible  though  not  accepted,    p.  426. 
Preponderance — what  constitutes,    p.  426. 

when  instruction  erroneous,    p.  426. 

Reason  for  action — when  incompetent,    p.  639. 

Record  of  deed — ^when  preliminary,  sufficient  to  admit    p.  376. 

Res  gestae — when  declaration  not  part  of.    p.  7. 

Subsequent  conditions — when  cannot  be  shown,    p.  632. 

Testimony  at  former  trial — how  witness  interrogated  as  to.    p.  261. 

when  may  be  shown  by  bill  of  exceptions,    p.  261. 

Ultim^ite  facts — when  inference  of  sufficient    p.  304. 
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exemptions. 

Claim  of — what  are  requisites,    p.  172. 

Description — when  insufficient,    p.  172. 

Laws — when  liberally  construed,    p.  172. 

Waiver — when  failure  to  claim  constitutes,    p.  172. 

when  omission  of  property  from  schedule  constitutes,    p.  172. 

EXTORTION. 

Conspiracy — ^when  evidence  sufficient  to  show.    p.  119. 
Publication  intended  to  extort — sufficiency  of  evidence  of  circulation. 
p.  119. 

when  circulation  in  county  presumed,    p.  119. 

Venue — sufficiency  of  evidence  to  show  overt  acts  in  county,    p.  119. 
when  evidence  sufficient  to  show.    p.  119. 

fe:es. 

Attorneys — when  not  excessive,    p.  532. 
Partition — when  solicitor's  fees  taxed,    p.  419. 

FENCES. 
Failure  to  maintain — when  owner  liable  for.    p.  302. 

FIRES. 

Bailments — ^who  has  burden  of  proving  negligence,    p.  14. 
Railroads,  See  Railroads. 

FIREARMS. 

Accidental  discharge — when  negligence  shown,    p.  609. 
who  has  burden  of  proving,    p.  609. 

FOOD. 

Due  care — when  question  for  jury.    p.  620. 

Retailer — when   answerable    for   injury   due   to   unwholesomeness. 

p.  620. 
Want  of  due  care — when  evidence  does  not  show  in  eating,    p.  602. 

FORCIBLE    ENTRY    AND    DETAINER. 

Lease — when  admissible,    p.  378. 

Notice  to  quit — when  admissible  in  evidence,    p.  378. 

Peremptory  instruction — when  proper  for  plaintiff,    p.  378. 
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FRATEJRNAL   SOCIETIES. 

DiapoHHon  of  property — when  member  may  enjoin,    p.  395. 
Restraint  of  officers — when  society  necessary  party,    p.  398. 

FRAUD. 

Burden  of  proof — who  has.    p.  494. 

who  has  as  to  fraud  in  obtaining  possession  of  note.    p.  494. 

Instructions — when  proper,    p.  62. 

Release — when  failure  to  read  not  negligence,    p.  308. 

when  impeachable  in  action  at  law  for  fraud  inhering  in  execu- 
tion,   p.  308. 

when  not  impeached  in  action  at  'law.    p.  308. 

when  person  not  estopped  by  receipt  of  money,    p.  308. 

when  receipt  of  money  not  a  ratification,    p.  308. 

Sales — when  evidence  shows  fraud  preventing  title  from  passing. 

p.  229. 
Statute  of — Lex  loci  contractus — when  governs,    p.  296. 

FRAUDULENT   CONVEYANCE. 

Conveyance  to  wife — when  valid  against  creditors,    p.  565. 
HiLshand  and  wife — when  loan  insufficient  consideration,    p.  565. 

GARNISHMENT. 

Judgment  against  garnishee — when  bar  to  claim  of  third  person, 
p.  229. 

GAS. 

Contributory  negligence — when  question  for  jury.    p.  91. 
Manufacturer  of  plant — when  liable  for  explosion,    p.  91. 

GIFTS. 

Delivery — when  indorsement  of  note  effectual  as.    p.  384. 

when  necessary,    p.  384. 

Parent  to^chUd — presumptions  and  burden  of  proof,    p.  514. 

HOMESTEAD. 

Exemption — when  may  be  claimed  in  different  lots.    p.  155. 

Proceeds  of  sale — ^when  claiming  exemption  is  equivalent  to  direc- 
tion to  apply  on  incumbrances  portion  arising  from  nonexempt 
land.    p.  155. 

Value — when  incumbrance  deducted  in  determining,      p.  155. 

Waiver  of — when  not  available  to  simple  contract  creditor,    p.  155. 
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husband  and  wife. 

Alienation  of  affections — when  evidenoe  InBufficient  to  sustain  ver- 
dict   p.  575. 
Conveyance  to  wife— when  yalid  against  creditors,    p.  566. 
Lahor — when  evidence  sustains  verdict  for  wife.    p.  575. 
Loans — when  insufficient  consideration  for  deed.    p.  565. 

when  promise  to  repay  not  presumed,    p.  565. 

Loan  to  hushand — when  gives  wife  priority  over  creditors,    p.  565. 
Separate  maintenance — when  award  not  disturbed,    p.  21. 

when  award  not  excessive,    p.  21. 

when  chancellor  may  change  allowance,    p.  21. 

Separation  agreement — what  is  eftect  on  custody  of  children,    p.  21. 

when  valid,    p.  21. 

Services — ^when  may  recover  for.    p.  674. 

INDEMNITY. 

Bond — when  liability  accrues  on,  against  acts  constituting  larceny 
or  embezzlement,    p.  193. 

Losses — when  within  bond  covering  larceny  or  embezzlement, 
p.  193. 

Promise  to  indemnify  surety — when  obligee  may  not  recover  on. 
p.  315. 

Retention  of  salary — when  within  bond  covering  larceny  or  em- 
bezzlement,   p.  193. 

INDICTMENT  AND  INFORMATION. 

Conspiracy — when  does  not  charge  separate  offenses,    p.  119. 

when  necessary  to  set  out  means  of  carrying  out.    p.  119. 

Dram   shops — when    place    of    maintenance    sufficiently    described. 

p.  291. 
Single  offense — when  charged  in  indictment    p.  553. 

INFANTS. 

Death  of  child — when  recovery  barred  by  contributory  negligence  of 
parent,    p.  426. 

Separation  agreement — what  is  effect  on  care  and  custody  of  chil- 
dren,   p.  21. 

INJUNCTION. 

Dam — ^when  co-owner  restrained  from  making  improvement    p.  286. 
Decree — when  does  not  prevent  flowage  of  water  in  natural  course. 

p.  110. 
Disposition  of  property — when  member  of  fraternal  society  may 

enjoin,    p.  395. 
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Fraternal  societies — when  necessary  party  in  proceeding  to  restrain 

officer,    p.  398. 
Motion  to  dissolve — ^when  denial  of  appealable,    p.  395. 
Plea  of  action  pending — when  dissolved  by  filing,    p.  398.       ^ 
Preliminary — when  dissolved  by  amendment  to  bill.    p.  395. 
Verification — when  sufficient,    p.  395. 

INSANE   PERSONS. 

Plaintiff  in  error — when  insanity  of,  not  bar  to  writ  of  error,    p.  95. 

when  plea  of  insanity  of,  insufficient    p.  95. 

Plea  of  insanity — what  essential    p.  95. 

INSTRUCTIONS. 

Abstract — when  properly^  refused,    p.  374. 

Assuming  facts — ^when  not  erroneous  as  to.    p.  439. 

Assumpsit — when  proper,    p.  62. 

Attractive  nuisance — when  properly  refused,    p.  426. 

Automobiles — when  rulings  proper,    p.  265. 

Beer — when    refusal    as    to    intoxicating   character   of,    erroneous. 

p.  291. 
Burden  of  proof — when  correct    p.  390. 

when  erroneous  as  to  payment    p.  494. 

when  not  prejudicial,    p.  189. 

Change  of  grade — when  improper  as  to  damage,    p.  167. 

Conspiracy — sufficiency  of.    p.  119. 

when  instructions  on  "fair  comment"  sufficient  on   trial  for 

conspiracy  to  extort  money  by  malicious  publication,    p.  119. 
< when  not  prejudicial  in  prosecution  for  conspiracy  to  extort. 

p.  119.  . 

when  sufficient  as  to  doing  of  wrongful  act  under,    p.  119. 

Construction — when  considered  as  a  whole,    pp.  304,  392. 

Court — duty  to  give  on  own  motion,    p.  91. 

Criminal  cases — ^when  refusal  of  not  error,    p.  liy. 

Cure — ^when  effected  by  other  instructions,    p.  392. 

Damages — when  erroneous  on  measure  of,  for  breach  of  contract. 

p.  374. 

when  error  cured  by  remittitur,    p.  77. 

when  proper  as  to  permanent  injury,    p.  107. 

Declaration — when  instruction  requiring  proof  of  allegations  of  every 

count  erroneous,    p.  250. 
Due  care — when  erroneous  on  presumption  of  due  care  from  instinct 

of  self-preservation,    p.  642. 

when  sufficient    p.  387. 

Electricity — ^when  erroneous,    p.  250. 

Evidence— vfhen  erroneous  as  to  weight  and  credit  of  testimony. 

p.  451. 
when  erroneous  on  preponderance  of.    p.  426. 
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Evidence — when  not  considered  as  permitting  finding  of  verdict  from 

allegations  alone,    p.  304. 
Fraud — when  proper,    p.  62. 

Frightening  horses — when  not  misleading,    p.  632. 
Imputed  negligence — when  erroneous,    p.  387. 
Intoxicating  liqu^ors — when  not  erroneous,     p.  451. 
Master  and  servant — when  erroneous  in  action  for  injury  to  third 

person,    p.  426. 
Miners — when   correct  as  to   approval  of  condition   by   inspector. 

p.  627. 
when  properly  refused,    p.  636. 

when  properly  refused  as  to  use  of  hauling  ways.    p.  107. 

Negotiable  instruments — when  erroneous,    p.  482. 

when  erroneous  on  question  of  consideration,    p.  364. 

Obstructing  stream — when  suflficient.    p.  304. 

Oral — when  not  erroneous  as  to  form  of  verdict,    p.  50. 

when  objection  must  be  made.    p.  62. 

Physicians — when  not  erroneous,    p.  505. 

Railroad  fires — when  erroneous  on  burden  of  proof,    p.  227. 

when  not  sustained  by  evidence,    p.  227. 

Refusal — when  proper  when  not  supported  by  evidence,    p.  627. 
Requests — when  properly  refused,     p.  261. 

when  properly  refused  as  covered,     pp.  390,  574. 

Sales — when  erroneous,     p.  392. 

Singling  out  facts — when  erroneous,    p.  482. 
Singling  out  uHtnesses — when  erroneous,    p.  482. 

INSURANCE. 

Agent — when  notice  of  facts  to,  binding  on  insurer,    p.  488. 

who  are,    within    rule   binding   insurer   by   false    statements. 

p.  215. 
Application — when  finding  as  to  truth  of  insured's  answer  sustained. 

p.  488. 

when   insurer  can  not  dispute  statements  inserted  by  agent. 

p.  215. 

when  insurer  estopped  by  false  statements  inserted  by  medical 

examiner,     p.  215. 

when  insurer  estopped  to  assert  falsity  of.    p.  488. 

who  are  agents  within  rule  binding  insurer  by  false  statements. 

p.  215. 
Beneficiary — what    is    effect    of    subsequently    accruing    eligibility. 

p.  238. 

when  trustee  for  widow,    p.  210. 

Breach  of  condition — when  bars  recovery,    p.  587. 

Findings — when  sustained,    p.  491. 

Forfeiture — sufficiency  of  evidence  to   show   that  insurer   did  not 

regard  policy  as  forfeited,     p.  189. 
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Forfeiture  of- policy — when  acceptance  of  premiums  after  death  re- 
vives,   p.  189. 
Health — when  extent  of  physical  defects  immaterial,    p.  304. 
when  representations  as  to  constitute  warranty,    p.  366. 

when  requirement  as  to  waived,    p.  306. 

Instruction — ^when  refusal  of,  on  burden  of  proof  not  prejudicial. 

p.  189. 
Medical  examiner — when  insurer  estopped  by  false  statements  as  to 

health  of  insured,     p.  215. 
Nonpayment    of    premiums — when    authority    of    agent    to    waive 

ratified,    p.  189. 
when  right  to  forfeit  policy  waived,     p.  189. 

when  waiver  of  forfeiture  shown,    p.  189. 

Parol  evidence — when  admissible  to  show  insertion  of  false  answers 
by  agent,     p.  488. 

Pleading — when  error  in  not  sustaining  demurrer  cured  by  instruc- 
tions,   p.  215. 

Premiums — when  acceptance  of  not  waiver,    p.  587. 

when  evidence  of  custom  to  accept  overdue,  admissible,    p.  189. 

when   retention  of  does  not  work  estoppel   to  avoid   policy. 

p.  366. 

Sickness  of  horse — when  breach  of  condition  as  to  notice  bars  recov- 
ery,   p.  587. 

Stallion — when  failure  to  give  notice  of  injury  does  not  avoid  policy, 
p.  488. 

INTERURBAN  RAILROADS. 

Headlight — when  evidence  sufficient  to  show  absence  of  contributory 

negligence,    p.  150. 
when  negligence  to  run  car  without,    p.  150. 

INTEHIVENTION. 

Dissolution  proceedings — right  of  Judgment  creditor  of  partner  to 
intervene,    p.  102. 

INTOXICATING   LIQUORS. 

4 

See  also  Dram  Shops. 
Beer — when  intoxicating  character  of,  sufficiently  established,    p.  291. 

JUDGMENTS   AND    DECREES. 

Adjoining  counties — when  sherifF  may  execute  decree  in.    p.  110. 
Amendment — when  not  allowable,    p.  48. 
when  proper,     p.  60. 


Recitals — when  conclusive,    p.  158. 
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JURY. 

Questions — when  refusal  to  permit  not  reversible,    p.  261. 
Room — when  unexplained  presence  of  documents  In,  not  prejudicial, 
p.  284. 

LANDLORD   AND   TENANT. 

Assignment  of  lease — when  admissible,    p.  378. 

Evidence — when  lease  executed  by  one  tenant  in  common  admissible. 

p.  376. 
Fire — when  lessee  not  liable  for  loss  of  lessor's  property  under  terms 

of  lease,    p.  521. 
when  limitation  in  lease  does  not  relieve  from  liability  for. 

p.  521. 

when  railroad  leasing  property  may  limit  liability  for.    p.  521. 

Lease — when  description  of  premises  sufficient,    p.  378. 

when  grantor  in  deed  given  as  mortgage  not  estopped  by  ac- 
cepting,   p.  318. 

when  valid  although  executed  by  but  one  tenant,    p.  376. 

Mechanics'  liens — when  evidence  shows  lessor's  consent  to  work. 
p.  467. 

when  lessee's  contract  binding  on  lessor,    p.  467. 

Notice  to  quit — when  admissible  in  evidence,    p.  378. 

Tenancy  from  year  to  year — when  notice  sufficient  to  terminate, 
p.  378. 

LIBEL  AND   SLANDER. 

Conspiracy  maliciously  to  publish  truth — when  indictable,    p.  119. 
Corporation — when  charges  against,  libelous  per  se.    p.  400. 

when  may  sue  for  libel,    p.  400. 

•'Fair  comm^enV — ^what  constitutes,    p.  119. 
Words — ^how  construed,    p.  400. 

LIFE   ESTATES. 
Personalty — when  trustee  properly  appointed,    p.  S6L 

MANUFACTURERS. 
Oas  plant — when  liable  for  explosion  of.    p.  91. 

MARRIAGE. 

Daughter  of  half  sister — when  invalid,    p.  615. 

Incestuous — when  is.    p.  615. 

Validity — when  may  be  attacked  In  probate  proceedings,    p.  615. 
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BIASTER  AND   SERVANT. 

Assumption  of  risk — when  not  shown  as  to  fall  of  hoisting  appliance. 

p.  50. 
when  risk  of  injury  from  nonrepair  of  machinery  not  assumed. 

p.  261. 
Contributory  negligence — when  question  for  Jury.    p.  261. 
when  servant  injured  by  fall  of  hoisting  appliance  not  guilty. 

p.  50. 
Customary  manner  of  work — when  not  negligence,    p.  261. 
Declarations — when  not  part  of  res  gest®.    p.  7. 
Defect — when  precise  nature  of,  need  not  be  shown,    p.  261. 
Defective  appliance — when  master  chargeable  with  notice,    p.  60. 

when  negligence  shown  in  using,    p.  50. 

Defective  condition — when  question  for  Jury.    p.  261. 

Director — when  contract  to  employee  is  valid,    p.  341. 

Discharge — when  expense  of  seeking  other  employment  recoverable. 

p.  507. 
Evidence — when  admissible  as  to  condition  of  machine  after  accident. 

p.  261. 
when    statements    of    employer's    representatives    admissible. 

p.  261. 
Injury  to  third  person — when  instruction  erroneous,    p.  426. 
Inspection — ^when  duty  on  master  and  not  on  servant,    p.  50. 
when  employee  not  bound  to  make.    p.  261. 

when  question  for  Jury.    p.  261. 

Instructions — when  properly  given  in  action  for  injury  for  premature 

action  of  drop  hammer,    p.  261. 

when  properly  refused,    p.  261. 

Miners — what  is  effect  of  rule  prohibiting  use  of  hauling  ways  by. 

p.  107. 

when  contributory  negligence  and  assumption  of  risk  not  de- 
fenses,   p.  454. 

when  contributory  negligence  no  defense,    p.  636. 

when  dangerous  condition  of  roof  in  entry  question  for  Jury. 

p.  107. 

when  entitled  to  use  of  passageway,    p.  107. 

when  evidence  admissible  in  action  for  injury  from  failure  to 

provide  place  of  refuge,    p.  454. 

when  evidence  sufficient  to  show  dangerous  condition  of  low 

roof.    p.  107. 

• when  good  faith  of  examiner  not  a  defense,    p.  636. 

when  instruction  as  to  reading  of  examiner's  record  of  condi- 
tion erroneous,    p.  234. 

when  low  roof  in  entry  must  be  marked,    p.  107. 

when  manager  may  not  rely  on  examiner's  belief  as  to  safety. 

p.  234. 
when  notice  not  defense,    p.  636. 
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municipal  court. 

Jurisdiction— when  not  limited  to  flOOO.    p.  62. 
Set-off — what  need  not  be  alleged  in  statement    p.  1. 

when  statement  does  not  claim  unliquidated  damages,    p.  L 

when  statement  sufficient,    p.  1. 

Statement  of  claim — when  does  not  set  up  tort    p.  1. 

NEGLIOENCE. 

Agisters — when  question  for  jury.    p.  14. 
Assumed  risk — when  doctrine  of  inapplicable,    p.  639. 
Attractive  nuisance — ^when  instructions  properly  refused,    p.  426. 
when  no  recovery  for  death  from.    p.  426. 

when  question  for  jury.    p.  426. 

Bailments — ^who  has  burden  of  proving  in  case  of  fire.    p.  14. 

Contributory — when  not  shown  where  injury  caused  by  swinging 
door.    p.  202. 

when  question  for  jury.    pp.  91,  569. 

when  question  of  law.    p.  569. 

Death  of  child — when  recovery  barred  by  contributory  negligence  of 
parent    p.  426. 

Defect — when  precise  nature  of,  need  not  be  shown,    p.  261. 

Due  care — ^when  plaintiff  must  prove,    p.  437. 

Electricity — when  negligence  in  equipment  or  operation  question  for 
jury.    p.  250. 

Firearms — ^when  negligence  shown,    p.  609. 

Gas  plant — when  manufacturer  of,  liable  for  explosion,    p.  91. 

Imputed — when  instruction  as  to,  erroneous,    p.  387. 

Intoxicated  driver — when  negligence  of  imputable  to  occupant  of 
vehicle,    p.  387. 

Place  of  injury — when  evidence  sufficiently  shows,    p.  596. 

Proximate  cause — when  nuisance  caused  by  encroachment  of  ves- 
tibule into  street  not.    p.  202. 

Res  ipsa  loquitur — when  doctrine  not  applied,     p.  202. 

Safety  of  appliance — when  purchaser  may  rely  on  assurance  of. 
p.  91. 

Swinging  door — what  not  proximate  cause  of  Injury,    p.  202. 

when  contributory  negligence  not  shown,    p.  202. 

NEGOTIABLE  INSTRUMENTS. 

Altered  note — when  consideration  may  be  recovered   on  common 

counts,    p.  547. 
Consideration — when  failure  of,  defense  in  hands  of  transferee  after 

maturity,    p.  379. 
when  failure  of,  shown,    p.  379. 

when  instruction  not  erroneous,    p.  364. 
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Oapy  of  nofe— when  not  part  of  declaration,    p.  179. 
Demwrrer — ^when  reaches  copy  of  note  filed,    p.  179. 
Evidence — ^when  inadmissible  in  action  on  note.    p.  482. 
Qift — ^when  indorsement  of  note  efTectual  as.    p.  384. 
Good  faith, — when  shown,    p.  565. 

who  has  burden  of  showing  want  of.    p.  364. 

JSToIder— when  may  recover  on  note  given  for  worthless  stock,    p.  364. 
InatrucHoiM — ^when  erroneous  in  action  on  note.    p.  482. 

when  not  erroneous  as  to  liability  of  maker,    p.  284. 

Judgment — when  sustained  on  convicting  evidence,    p.  284. 
Maturitjf — ^when  admissible  to  show  acquisition  before,    p.  379. 
Payment — ^when  acceptance  of  order  on  third  person  constitutes. 

p.  183. 

when  presumption  of,  overcome,    p.  494. 

Po98e99ion  of  note — when  evidence  of  payment  p.  494. 
Right  of  payment  and  Bubrogation — when  arises,  p.  158. 
TratM/er— what  insufficient  to  charge  transferee  with  knowledge  of 

notice  of  insolvency,    p.  364. 
Transferrer — ^when  financial  transactions  of  shown,    p.  364. 

NEW  TRIAL. 

Mietake  of  loitneet — when  granted  for.    p.  293. 

Newly-discovered  evidence — ^what  is  effect  where  cumulative,    p.  574. 

when  not  ground  for.    pp.  119,  447,  574. 

NONSUIT. 

See  Dismissal,  Disooiytinuance  and  Nonsuit. 

NOVATION. 

Bletnents — ^what  constitutes,    p.  183. 

Bxohange — ^when  agreement  for  not  waiver  of  original,    p.  598. 

NUISANCE. 

Encroachment  of  vestibule  on  street — when  person  injured  by  not  a 
pedestrian,    p.  202. 

OBSTRUCTING  JUSTICE. 

Resisting   officer — when   evidence    Insufficient   to    support   charge, 
pp.  72,  74. 

*    OFFICERS. 

Bond — when  losses  covered  by.    p.  193. 

when  wrongful  retention  of  salary  within  bond.    p.  193. 

Extra  compensation — when  not  entitled  to.    p.  193. 

NeiD  of^ce — imposing  duties  of  another  office  as  creating,    p.  193. 
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parent  and  child. 

Chft9 — ^presumptions  aad  burden  of  proof,    p.  614. 

PARTIBS. 

Dii90lutian  proceedings — ^right  of  judgment  creditiM'  of  partner  to 

intervene,    p.  102. 
Fraternal  tocietu — ^when  necessary  party  in  prooeedins  to  restrain 

officer,    p.  398. 
HUfhiDay  commisHonei^^wlien  may  sue  in  name  of  town.    p.  110. 
Name — when  consent  to  use  of,  presumed,    p.  398. 

PARTITION. 

Attomep'8  lien — ^right  to,  where  suit  dismissed  and  land  sold.    p.  584. 
' — ^  when  not  enforceable  against  purchaser,    p.  584. 
Bolicitor'8  feee — ^when  taxed  in  favor  of  complainant,    p.  419. 

PARTNERSHIP. 

Agreement  to  work  /arwr— when  creates    p.  428. 

Dianolution — right  of  judgment  creditor  of  partner  to  intervene. 

p.  102. 
when  receiver  may  be  made  party  to  action  on  judgment  by 

creditor,    p.  102. 
Expiration — when   partner   entitled    to   possession   of   land   after. 

p.  423. 
Extension  of  period — when  implied,    p.  423. 

when  not  effected,    p.  423. 

when  not  effected  by  sowing  fall  crop.    p.  423. 

Ohligation  "between  partners — when  relative  to  firm  affairs  question 

for  jury.    p.  503. 
Sharing  profits — ^when  creates,    p.  417. 

PAYMENT. 

Acceptance  of  obligation  of  third  person — what  constitutes,    p.  183. 

when  constitutes  payment  of  note.    p.  183. 

when  presumed  not  intended  as  payment    p.  183. 

Action  to  recover  hack — ^when  assumpsit  lies.    p.  62. 

when  instruction  proper,    p.  62. 

Burden  of  proof — who  has.    p.  494. 

"Note — when  acceptance  of  payment  of  pre-existing  debt    p.  86. 

when  bringing  into  court  sufficient  surrender  to  prevent  recov- 

^ry  against  sureties  on  original  debt.    p.  86, 
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PHYSICIANS  AND   SURGEONS. 

In8tructions — when  not  erroneous,    p.  505. 

MoXvractice — ^wben  evidence  suBtains  verdict  for  defendant    p.  505. 

'Negligence — ^who  has  burden  of  proving,    p.  505. 

PLEADING. 

Amended  Mil — when  proper  to  allow  filing,    p.  158. 

Amendment — what  is  effect  where  made  on  copy  of  declaration. 

p.  551. 

when  continuance  denied,    p.  507. 

when  properly  allowed,     p.  158. 

Copy  of  note — when  not  part  of  declaration,    p.  179. 

Demurrer — when  overruling  to  plea  prevents  railing  same  questions 

on  replication,    p.  556. 
Election  to  abide  by — when  presumed,    p.' 293. 
Evidence — when  admissible  under  count  charging  general  negligence. 

p.  527. 
Insanity — what  essential,    p.  95. 
Instructions — when  erroneous  as  requiring  proof  of  every  count. 

p.  250. 
Notice  to  city  of  injury — when  objection  for  failure  to  allege  must  be 

raised,    p.  75. 
Plea  to  jurisdiction — ^what  are  requisites  of.    p.  442. 

when  insufficient,    p.  442. 

Replication — ^what  should  contain,    p.  308. 

when  filing  of  waived,    p.  158. 

when  stands  as  answer  to  amended  bill.    p.  158. 

Sufficiency — when  waived  by  pleading  over.    pp.  293,  308. 
Variance — what  constitutes,    p.  387. 

when  not  material,    p.  639. 

when  not  shown,    p.  639. 

PRINCIPAL  AND  AGENT. 

Agency — when  evidence  admissible  to  establish,    p.  158. 

when  evidence  shows,    p.  439. 

Commission — when  principal  cannot  defeat  recovery  of.    p.  439. 
when  principal  liable  for  agent  appointed  by  another  agent. 

p.  439. 
Evidence — when  sufficient  to  show  agency,    p.  91. 
Notice  of  agency — ^when  evidence  sufficient  to  show,  on  part  of  third 

person,    p.  158. 

when  third  person  not  injuriously  effected  by  want  ot    p.  158. 

Procuring    loan — when    evidence    sufficient    to    sustain    judgment 

p.  470. 
Ratification — what  not.    p.  1. 
Relationship — when,  evidence  sufficient  to  establish,    p.  158. 
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principal  and  surety. 

Bond — ^when  liability  accrues  on.    p.  193. 

Tudgment — when  should  be  rendered  for  plaintiff  in  actions  against 
sureties,    p.  86. 

Loss  due  to  carelessness — when  within  bond  covering  larceny  or 
embezzlement,    p.  193. 

Losses  due  to  errors  of  judgment — when  within  bond  covering  larceny 
and  embezzlement,    p.  193. 

Note — when  bringing  into  court  sufficient  surrender  to  prevent 
recovery  against  sureties  on  original  debt    p.  86. 

Relectse — ^when  evidence  insufficient  to  show.    p.  86. 

who  has  burden  of  proof,    p.  86. 

Retention  of  salary — ^when  within  bond  covering  larceny  and  em- 
bezzlement   p.  193. 

QUO  WARRANTO. 

State's  attorney — when  party. to,    p.  34L 

RAILROADS. 

Backing  train — when  absence  of  brakeman  from  rear  of,  not  prox- 
imate cause  of  injury,    p.  527. 

when  declaration  does  not  aver  duty  to  place  brakeman  on  rear 

of.    p.  §27. 

when  not  required  to  have  brakeman  on  rear  car  of.    p.  527. 

Contributory  negligence — when  crossing  in  front  of  approaching 
train  is.    p.  527. 

Directors — who  may  be.    pp.  357,  360. 

Evidence— vfhen  subsequent  conditions  cannot  be  shown,    p.  632. 

Fire — when  defendant  has  burden  of  proof,    p.  390. 

when  directed  verdict  properly  refused,    p.  390. 

when  evidence  shows  passing  of  train  before  discovery  of. 

p.  146. 

when  evidence  shows  setting  of.    pp.  227,  390. 

when  evidence  sufficient  to  sustain  recovery  for  destruction  of 

building  by.    p.  146. 

when  instruction  as  to  burden  of  proof  correct,    p.  390. 

when  instruction  not  sustained  by  evidence,    p.  227. 

when  instruction  on  burden  of  proof  erroneous,    p.  227. 

when  jury  may  find  sparks  as  cause,    p.  146. 

when  lessee  not  liable  for  loss  of  lessor's  property  under  terms 

of  lease,    p.  521. 
when  limitation  in  lease  does  not  relieve  from  liability  for. 

p.  521. 

when  peremptory  instructions  properly  denied,    p.  146. 

when  question  for  Jury  whether  caused  by  sparks,    p.  146. 
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Fire— when  railroad  leasing  property  may  limit  liability  for.    p.  521. 

when  sparks  as  cause  inferred,    p.  390. 

Frightening  horses — when  instruction  not  misleading,     p.  632. 

when  negligence  question  for  Jury.    p.  632. 

Instructions — when   erroneous  on   presumption   of   due   care   from 

instinct  of  self-preservation,    p.  642. 
Obstructing  stream — when  evidence  admissible,     p.  304. 

when  evidence  admissible  as  to  effect  on  crops  of  backing  up  of 

water,    p.  304. 

when  injury  to  crops  by  overflow  proximate  result  of.    p.  304. 

when  instruction  sufficient    p.  304. 

when  instructions  are  erroneous,    p.  304. 

Pleading — when  evidence  admissible  under  count  charging  general 

negligence,    p.  527. 
Warning — when    failure   to   give   not  proximate   cause   of   injury. 

p.  527. 

RECEIVERS. 

Dissolution  proceedings — when  may  be  made  party  to  action  on 
Judgment  by  creditor,    p.  102. 

RECORDS. 
Deed — when  preliminary  evidence  sufficient  to  admit,    p.  376. 

RELEASE. 

Failure  to  read — when  not  negligence,    p.  308. 
Fraud — when  not  impeached  in  action  at  law.    p.  308. 

when  person  not  estopped  by  receipt  of  money,    p.  308. 

Fraud  inhering  in  execution — when  impeachable  in  action  at  law. 

p.  308. 
Ratification — when  receipt  of  money  not.     p.  308. 
Return  of  money — when  prerequisite  to  action,    p.  308. 

REPLEVIN. 
Consideration — when  tender  of  return  of  necessary,    p.  77. 

RESISTING  OFFICER, 
Evidence — when  insufficient  to  support  charge,    pp.  72,  74. 
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ROADS   AND   BRIDGES. 

Highway  commissioner — when  may  sue  in  name  of  town.    p.  110. 
Water — when  decree  does  not  prevent  fiowage  in  natural  course. 

p.  110. 

when  may  be  discharged  onto  from  artificial  channel,    p.  110. 

when  natural  flow  into  highway  may  be  accelerated,    p.  110. 

when  owner  of  land  to  middle  of  highway  may  cast  water 

thereon,    p.  110. 

SAIJBS. 

Action  for  price — when  instruction  erroneous,    p.  392. 

Breach  of  warranty — what  is  remedy  of  purchaser,    p.  598. 

Chattel  mortgage — ^when  bill  of  sale  not.    p.  77. 

Compliance  with  contract — ^when  finding  as  to  conclusive,    p.  447. 

Contract — what  constitutes   breach   of   agreement  to   supply   coal. 

p.  374. 
Contract  for  supplying  all  requirements — how  construed,    p.  9. 
Contract  to  supply — diligence  of  buyer  in  purchasing  elsewhere  on 

failure  of  seller  to  deliver,    p.  374. 
when  purchaser  may  make  up  shortage  from  material  obtained 

elsewhere,    p.  374. 
Damages — when  instruction  as  to  measure  erroneous,    p.  374. 
Delivery  on  time — when  waived,    p.  447. 
Delivery  to  purchaser — when  question  for  Jury.    p.  301. 
Delivery  to  third  person — when  sufficient    p.  301. 
Evidence — when  properly  excluded,    p.  301. 
Exchange — when  agreement  for  not  waiver  of  original,    p.  598. 
Food — when  care  in  selecting  immaterial,    p.  620. 

when  due  care  in  eating  question  for  Jury.    p.  620. 

• when  retailer  answerable  for  injuries  due  to  unwholesomeness. 

p.  620. 

when  retailer  of  impliedly  warrants  wholesomeness.    p.  620. 

Fraud — when  evidence  shows,  preventing  title  from  passing,    p.  229. 

Right  to  reject — when  waived,     p.  447. 

Safety  of  appliance — when   purchaser   may  rely  on  assurance  of. 

p.  91. 
Wholesomeness — when  retailer  impliedly  warrants,    p.  620. 

SET-OFF   AND   RECOUPMENT. 

Xoncompliance  uHth  specifications — when  ground  for  recoupment. 

p.  288. 
Statement — what  need  not  be  alleged,    p.  1. 

when  sufficient. '  p.  1. 

Tort — when  statement  does  not  set  up.    p.  1. 
Unliquidated  damages — when  cannot  be  set  out.    p.  698i 
when  not  claimed  by  statement    p.  1. 
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SIDEWALKS. 

Ordinance  rehiring  construction — when  admiBSlble  In  action  against 
street  railroad,    p.  569. 

STATE   INSTITUTIONS. 
Water — when  contract  of  city  to  supply  invalid,    p.  600. 

STATUTES. 
Breach  of — when  action  lies  for.    p.  620. 

STATUTE   OF  FRAUDS. 

Contract — ^modification  of  within,    p.  507. 

Lease  for  one  year — when  verbal  invalid,    p.  376. 

Lex  loci  contractus — ^when  contract  to  find  purchaser  for  land  gov- 
erned by.    p.  295. 

Quantum  meruit — when  recovery  permissible  on»  under  void  con- 
tract   p.  295. 

STREET  RAILROADa 

Collision  with  car — when  evidence  sufficient  to  show  absence  of  con- 
tributory negligence,    p.  150. 
Contributory  negligence — when  doctrine  of  applicable,    p.  639. 

when  question  for  jury.    p.  569. 

Due  care— when  instruction  as  to,  sufficient,    p.  387. 
Evidence — ^when  admissible  in  action  for  injury,    p.  639. 

when  sufficient  to  sustain  verdict,    p.  639. 

Headlight — when  negligence  to  run  car  without    p.  160. 
Imputed  negligence — when  instruction  as  to,  erroneous,    p.  387. 
Negligence — when  evidence  sufficient  to  show  in  operaticm  of  inter- 
urban  car  at  night,    p.  150. 

when  question  for  Jury.    pp.  387,  639. 

when  shown  in  killing  of  bicyclist    p.  569. 

Obstructed  crossing — when  evidence  shows  negligence  where  bicydist 

Is  killed,    p.  «69. 
Place  of  injury — when  evidence  sufficiently  shows,    p.  596 
Pleading — what  is  variance,    p.  887. 

when  variance  shown,    p.  639. 

Sidewalks — when  ordinance  requiring  construction  of,  admisslbls. 

p.  569. 
Speed — ^when  ordinance  regulating,  admissible,    p.  596, 
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STREETS. 

Encroachment   of   vestibule   on — when   person   injured   by   not   a 
pedestrian,    p.  202. 

TELEGRAPHS  AND  TELEPHONES. 
Mistake — when,  loss  of  profits  recoverable,    p.  416.  ^ 

TENANCY  IN  COMMON. 

Evidence — when  lease  executed  by  one  tenant  admissible,    p.  376. 
Lease — ^when  valid  although  executed  by  but  one  tenant    p.  876. 

TENDER. 
Consideration — when  essential,    p.  77. 

TORTS. 
Recovery  of  payments  made — when  action  for  is  in  assumpsit    p.  62. 

TOWNSHIP   ORGANIZATION. 
Highway  commissioner — when  may  sue  in  name  of  town.    p.  110. 

TRIAL. 

Absence  of  judge — ^when  harmless,    p.  598. 
Argument  of  counsel — when  erroneous,    p.  461. 

when  harmless  error,    pp.  627,  639. 

when  not  improper,    p.  639. 

Closing  argument — when  right  to  make,  waived,    p.  815. 

Conduct    of    counsel — when    insinuations    against    female    witness 

reversible,    p.  494. 
Directed  verdict — when  proper,    p.  598. 

Evidence  in  chief — when  admissible  on  cross-examination,    p.  261. 
Incompetent  testimony — when  admission  of,  does  not  render  similar 

testimony  admissible  in  rebuttal,    p.  632. 
Judge — when  presence  on  bench  of  Judge  formerly  of  counsel  not 

prejudicial,    p.  284. 
Jury  room — when  unexplained  presence  of  documents  not  prejudicial. 

p.  284. 
Motion  to  strike — when  essential  to  review  of  unresponsive  answer. 

p.  451. 
Objection — what  are  requisites  to  hypothetical  question,    p.  605. 
Opening  arguments — ^when  right  to  make,  waived,    p.  215. 
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Peremptory  instruction — when  proper  for  plaintiff  in  forcible  entry. 

p.  378. 
Question  of  law — when  construction  of  contract  is.    p.  488. 
Specica  interrogatories — ^what  are  requisites,    p.  603. 

when  do  not  relate  to  ultimate  fact.    p.  503. 

when  refusal  to  require  answer  to,  harmless,    p.  62.  ^ 

when  refusal  to  submit,  not  erroneous,    p.  682. 

Verdict — when  court  cannot  direct  Jury  to  return  different    p.  23. 

when  court  may  correct    p.  23.  I 

when  jury  may  correct,    p.  23.  ^ 

TROVER  AND   CONVERSION. 
Ratification — ^what  not    p.  1. 

TRUSTS. 

Life  estate  in  personalty — when  trustee  properly  appointed,    p.  661. 
Stock — ^when  trustee  may  transfer,  to  qualify  person  as  director. 

p.  341.  j 

VENDORS  AND   VENDEES. 

Breach  of  contract — when  admissions  of  vendor  admissible,    p.  681. 

when  evidence  sufficient    p.  581.  i 

Covenant  of  title — when  evidence  admissible  in  action  for  breach.  ! 

p.  484. 

Lex  loci  contractus — when  contract  to  find  purchaser  for  land  gov- 
erned by.    p.  296. 

VENUE, 

Conspiracy — ^what  is.    p.  119. 

Conspiracy  to  extort  money — ^what  is  venue  6t  prosecution,    p.  119. 

Executor — what  is  venue  where  sued  at  common  law.    p.  442. 

where  may  be  sued.    p.  442. 

Land  in  another  county — chancery  has  jurisdiction  over.    p.  110. 
Overt  acts — sufficiency  of  evidence  to  show.    p.  119. 
Question  for  jury — when  is.    p.  119. 

VERDICTS. 

Correction — when  may  be  made  by  jury.    p.  23. 

when  permissible  by  court,    p.  23. 

Direction  to  return  different — when  not  permissible,    p.  23. 
Excessive — when  |500  not    p.  639. 
when  1760  not    p.  160. 
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Excessive — when  $900  not.    p.  596. 

when  $1750  not.    p.  150. 

when  $4000  Is.    p.  551. 

when  $5000  not.    pp.  627,  636. 

when  $5,763.61  not.    p.  261. 

when  $6750  not.    p.  75. 

— —  when  $10,000  not    p.  454. 

Instructiona — when  oral  not  erroneous  as  to  form.    p.  50. 

• 

WATERS   AND   WATER  COURSES. 

Cities — ^powers  as  to  waterworks,    p.  600. 

power  to  contract  to  supply,    p.  600. 

Crops — when  evidence  admissible  as  to  effect  of  overflow,    p.  304. 
Dams — when  co-owner  restrained  from  making  Improvement    p.  286. 
Ditch  constructed  by  License  Act — what  drains  are  within,    p.  110. 

when  connection  may  be  made  with  drain  built  under,    p.  110. 

Highway — when  may  be  discharged  onto,  from  artificial  channel. 

p.  110. 

when  natural  flow  onto,  may  be  accelerated,    p.  110. 

when  owner  of  land  to  middle  of  highway  may  cast  water 

thereon,    p.  110. 
Injunction — when   does    not   prohibit   flowage    In    natural    course. 

p.  110. 
Obstruction  of  stream — ^when  evidence  admissible,    p.  304. 

when  Injury  to  crops  proximate  result  of.    p.  304. 

when  Instruction  sufficient,    p.  304. 

Servient  lands — when  discharge  onto  may  be  artificially  accelerated. 

p.  110. 

WEAPONS. 

Accidental  discharge — when  negligence  shown,    p.  609. 
who  has  burden  of  proving,    p.  609. 

WILLS. 

Construction — costs  in  action  to  construe,    p,  641. 

when  construed  as  whole,    p.  561. 

when  not  uncertain,    p.  541. 

Corporation — when  bequest  to  unorganized  valid,    p.  529. 
Execution — when  fraudulently  obtained,    p.  611. 
Life  estate — when  created,    p.  561. 

WITNESSES. 

Bastardy  prosecution — when  prosecutrix  not  impeached,    p.  43L 
Competency — when  objection  waived,    p.  574. 
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Conclusions — ^when  erroneous,    p.  590. 

Conviction  of  crime — how  may  be  shown,    p.  45L 

Conviction  under  Dram  Shop  Act — when  witnesses  not  Impeachable 

by  proof  of.    p.  451. 
CrediMUtu—^hBt  proper  on  cross-examination  as  affecting,    p.  387. 
-^ —  when  question  for  jury.    p.  301. 
Cross-examination — ^what  Is  scope,    p.  632. 

when  evidence  In  chief  admissible  on.    p.  261. 

when  proper,    p.  547. 

when  proper  as  to  previous  ejection  from  car.    p.  241. 

Executor — when  competent  In  citation  proceedings,    p.  514. 

when  testimony  of,  not  rendered  competent  by  Inti'oductlon  of 

portion  of  testimony  given  in  another  court,    p.  514. 
Female — ^when  Insinuations  against  reversible,    p.  594. 
Husband — when  competent  In  behalf  of  wife.    pp.  426,  574. 
Interest — when  disqualified  by.    p.  91. 

Plaintiff — when  competent  In  action  for  death  of  child,    p.  426. 
Question  previously  answered — when  exclusion  not  Improper,    p.  431. 
Questions — when  do  not  call  for  self-serving  declafiatlons.    p.  590. 

when  leading,    p.  590. 

when  permitting  leading,  discretionary,    p.  590. 

Redirect  examinationr^when  improper  on.    p.  590. 
Testimony  at  former  trial — how  Interrogated  as  to.    p.  261. 
Transportation — ^when  permitting  showing  furnishing  of  In  another 

case  harmless,    p.  639. 
Widoto — ^when  competent,    p.  91. 

when  Incompetent    p.  91. 

Widow  of  deceased  agent — when  incompetent,    p.  91. 

Wife — when  Incompetent  for  husband  though  interested,    p.  ^26. 
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